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MID-OCEAN  ARCHIPELAGOS  IN 
INTERNATIONAL  LAW* 


By  D.  P.  O’CONNELL,  LL  .  D . ,  F.R.HIST.S. 

Chichele  Professor  of  Public  International  Law  in  the  University  of  Oxford 

I.  Introduction 

I  n  the  delimitation  of  the  maritime  domain,  and  the  consequent  rationaliz¬ 
ation  of  the  extent  of  ‘national  jurisdiction’,  it  is  obvious  that  legal,  political, 
geographical  and  geophysical  factors  all  arise  for  evaluation.  It  is,  however, 
doubtful  whether  geography  is  as  important  as  the  lawyers  have,  on 
occasions,  suggested,  particularly  in  the  matter  of  the  vexed  question  of 
archipelagos,  where  they  have  proposed  that  a  group  of  islands  may  be 
treated  as  a  unit  with  a  single  territorial  sea  encompassing  the  entity,  if  the 
waters  of  the  group  are  really  enclosed.  This  supposes  that  there  is  some 
geographical  criterion  to  which  the  law  may  refer,  but  when  the  geographers 
have  been  consulted  they  have  done  little  more  than  utilize  a  double 
territorial  sea  limit  as  the  criterion  of  enclosure,  which  is  to  refer  the 
matter  back  to  the  lawyers.  So  long  as  the  territorial  sea  was  restricted  to 
three,  or  even  six,  miles,  the  area  of  waters  to  be  enclosed  within  a  group  of 
islands  was  relatively  restricted,  but  when  a  closing  line  for  bays  of  twenty- 
four  miles  has  become  the  rule,  and  when  a  twelve-mile  territorial  sea  is 
becoming  a  conservative  standard,  arithmetic  has  ceased  to  have  relevance 
to  the  question. 

Archipelago  claims  can  no  longer  be  regarded  as  legal  aberrations,  since 
they  are  likely  to  be  made  by  almost  all  the  newly  independent  nations 
which  consist  of  island  groups.  At  any  future  Law  of  the  Sea  Conference 
they  will  need  to  be  more  carefully  examined  than  they  were  at  The  Hague 
in  1930  or  at  Geneva  in  1958,  for  a  solid  voting  bloc  of  archipelagic  States 
could  well  emerge,  with  allies  among  continental  States  having  parallel 
interests  in  the  resources  of  the  seas  and  national  security.  If  the  problem 
of  mid-ocean  archipelagos  is  not  to  prove  a  stumbling-block  to  the  revision 
of  the  Geneva  Conventions,  it,  and  the  cognate  problem  of  historic  waters 
and  ‘vital  bays’,  will  need  more  than  the  cursory  attention  they  have  hither¬ 
to  received  in  the  processes  of  codification. 

II.  Nineteenth-century  Precedents 
The  question  of  assimilating  clusters  of  coastal  reefs  and  cays  for  the 
purpose  of  determining  sovereignty  thereover  arose  on  several  occasions 

*  ©  Professor  D.  P.  O’Connell,  1971. 
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during  the  nineteenth  century.  The  cays  of  Florida  and  Cuba  were  regarded 
by  the  United  States  as  The  exterior  coast-line’,1  and  ‘maritime  jurisdic¬ 
tion’  was  considered  by  it  to  extend  ‘from  the  coast-line  of  the  several 
islets  or  cays’.2  The  matter  was  similarly  dealt  with  by  the  Law  Officers  of 
the  Crown,  who  utilized  the  ‘portico’  theory  of  Lord  Stowell  in  The  Anna 3 
to  determine  that  a  mosaic  of  cays  and  small  islands,  lying  in  an  area  of  a 
hundred  miles  adjacent  to  the  coast  of  Cuba,  was  within  Spanish  sover¬ 
eignty;4  and  that  the  coral  reefs  of  Bermuda  and  the  Bahamas,  lying  on 
single  and  continuous  ledges,  were  within  British  sovereignty.5 

In  the  case  of  Bermuda  they  reported  on  3  December  1862  that: 

...  it  appears  that  the  islands  of  Bermuda  consist  of  a  collection  or  group  of  about  365 
ledges  of  coral  formation  emerging  above  the  water.  The  whole  group  lies  upon  a 
coral  bank,  of  which  the  ‘ledger  flats’  generally,  though  sometimes  covered  at  high 
water,  are,  in  fact,  as  it  were,  a  natural  ledge  or  girdle  of  defence  to  the  Bermudas,  of 
which  they  are,  as  has  been  said,  a  continuation. 

Great  Britain  appears  to  have  always  attached  great  importance  to  the  maintenance 
of  a  complete  jurisdiction  over  the  whole  reef,  as  well  as  that  part  of  it  designated  as 
the  Bermudas.6 

And  in  the  case  of  the  Bahamas,  having  expressed  the  opinion  ‘that  as  a 
general  rule  British  jurisdiction  would  not  extend  beyond  the  distance  of 
three  marine  miles  from  an  inhabited  island  or  cay’  they  qualified  this  as 
follows : 

.  .  .  this  general  proposition,  however,  must  be  subject  to  exceptions,  for  instance,  say 
part  of  the  great  banks  which  may  be  enclosed  within  inhabited  cays  though  beyond 
the  distance  of  three  miles  from  each  cay  might  be  considered  within  British  juris¬ 
diction.7 

Having  thus  tantalizingly  adumbrated  a  geophysical  basis  for  treating 
a  single  coral  formation  as  a  legal  unit,  though  portions  of  it  may  be  sub¬ 
merged,  they  gave  no  further  attention  to  the  question  of  the  status  of  the 
sea-bed  and  waters  between  the  cays,  recalling  that  the  opinions  of  their 
predecessors8  were  concerned  with  the  ‘uncertainty  of  attaching  dominion’ 
over  these  rocks,  and  did  not  necessarily  touch  the  question  whether  such 
sovereignty  would  not  have  carried  with  it  the  maritime  rights  in  contro¬ 
versy.  In  the  case  of  Queensland  some  years  later  their  successors  firmly 
turned  their  backs  on  the  notion  of  acquisition  of  the  waters  and  sea-bed 

1  Moore,  Digest  of  International  Law,  vol.  x,  p.  711.  2  Ibid  p  71-3 

^  (1805),  S  C.  Rob.  373- 

4  Smith,  Great  Britain  and  the  Law  of  Nations,  vol.  2,  pp.  221-41. 

5  The  question  of  drawing  the  territorial  sea  from  coral  cays  also  arose  in  the  case  of  British 
Honduras,  but  as  this  was  a  case  of  the  inclusion  of  a  coastal  archipelago  in  the  line  of  the  coast  it 
is  only  indirectly  relevant:  Parliamentary  Papers,  1836,  vol.  44,  p.  7;  The  Caobo  Incident,  Hack- 
worth,  Digest  of  International  Law,  vol.  1,  p.  633 ;  Anglo-Norwegian  Fisheries  Case,  I.C.jf.  Reports, 

Pleadings,  vol.  2,  p.  524.  6  Smith,  op.  cit.  (this  page,  n.  4),  p.  232. 

7  Ibid.,  p.  237.  8  ibid.,  pp.  221-41. 


MID-OCEAN  ARCHIPELAGOS  IN  INTERNATIONAL  LAW  3 

of  coral  groups.  On  25  March  18751  they  rejected  a  suggestion  of  the 
Colonial  Office  that  the  Opinion  of  18622  on  the  inclusion  of  coral  reefs  in 
Bermuda  might  be  a  precedent  for  the  Great  Barrier  Reef.  They  advised 
that  Queensland  has  no  legislative  authority  over  the  seas  beyond  the 
distance  of  three  marine  miles  from  low-water  mark  on  the  mainland  and 
islands  respectively.  Reefs  attached  to  an  island  and  dry  at  low- water  mark 
are  part  of  the  island.’  And  on  4  August  1886  they  reiterated  this  principle 
in  the  case  of  Western  Australia.  The  Colonial  Office  had  pointed  out 
that  the  boundaries  of  Western  Australia  were  established  by  reference  to 
co-ordinates  which  enclosed  a  large  area  of  sea,  and  they  inquired  whether 
a  grant  of  pearl  fishing  might  be  made  within  a  line  linking  those  co¬ 
ordinates.  The  Law  Officers  did  not  contest  that  the  boundaries  of  Western 
Australia  had  been  statutorily  fixed  in  this  manner,  but  they  said  that  in 
international  law, 

...  it  would  not  be  competent  for  Her  Majesty  to  assume  possession  by  Letters  Patent 
or  otherwise  of  the  bed  of  the  sea  beyond  the  three  mile  limit,  although  within  the 
boundaries  of  the  Colony.3 

This  view  they  repeated  on  7  June  1889. 4 

The  only  occasion  in  the  nineteenth  century  when  the  question  of 
enclosing  archipelagos  directly  arose  was  with  respect  to  the  Mergui 
Archipelago,  which  was  within  the  Government  of  Burma.  In  1891  that 
Government  granted  a  concession  to  the  exclusive  right  of  fishery  on  the 
pearl  oyster  banks  between  the  islands,  and  the  validity  of  the  grant  was 
disputed  by  Australian  pearling  interests,  which  argued  that  the  sea-bed  in 
question  was  part  of  the  high  seas.  The  Government  of  Burma  contended 
that  its  jurisdiction  extended  ‘to  a  distance  of  three  miles  beyond  the  water 
edge  of  the  Archipelago,  and  includes  all  waters  lying  between  that  line 
and  the  mainland’.  The  question  was  referred  to  the  Advocate  General  and 
Standing  Counsel  to  the  Government  of  India,  who  were  directed  that  ‘the 
distances  of  the  islands  from  the  mainland  and  from  each  other  are  often 
considerable,  far  over  three  or  six  miles’.  They  advised  on  26  January  1893, 
that  territorial  waters : 

.  .  .  extend  only  to  a  distance  of  three  miles  from  the  mainland,  and  to  a  distance  of 
three  miles  round  each  of  the  islands  together  with  any  waters  lying  inter  fauces  terrae, 
and  that  such  a  concession  as  that  would  only  be  valid  within  those  waters.5 

The  matter  was  eventually  referred  to  the  Law  Officers  of  the  Crown, 
who  reported  on  19  December  1893: 

The  extent  of  territorial  jurisdiction  is  correctly  stated  in  paragraph  (a)  of  the 
opinion  of  the  Advocate  General  and  Standing  Counsel  of  26th  January,  1893.  It 

1  O’Connell  and  Riordan,  Opinions  on  Imperial  Constitutional  Law  (1971),  p.  194. 

2  Ibid.,  p.  190  3  Ibid.,  p.  289.  4  Ibid.,  p.  198.  5  Ibid.,  p.  202. 
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follows  that  the  Government  have  no  power  to  grant  exclusive  fishery  rights  except  in 
waters  within  the  extent  of  jurisdiction  so  described. 

It  would  be  possible  to  legislate  so  as  to  bind  British  subjects  beyond  those  limits, 
but  it  would  not  be  possible  to  bind  foreigners,  or  to  exclude  them. 

The  Australian  Pearl  Fishery  Acts  are  limited  in  their  operation  to  British  subjects, 
and  we  assume  that,  in  the  case  of  the  pearl  fisheries  in  the  Mergui  Archipelago,  there 
has  not  been,  as  in  the  case  of  the  Ceylon  fisheries,  an  immemorial  claim  to  the  pearl 
oyster  fishery  beyond  the  usual  territorial  waters  exerted  by  successive  rulers,  and 
acquiesced  in.1 

There  is,  therefore,  no  nineteenth-century  precedent  that  has  yet  come 
to  light  respecting  the  enclosure  of  archipelagic  waters  in  virtue  only  of  the 
intrinsic  association  of  islands  which  lie  adjacent  to  each  other,  so  that 
when  the  learned  societies  began  to  reflect  upon  the  law  of  the  territorial 
sea  they  had  no  occasion  to  advert  to  the  archipelagic  problem.  It  was  only 
when  consideration  came  to  be  given  to  the  possibility  of  a  six-mile  terri¬ 
torial  sea  that  attention  was  focused  upon  the  problem  of  islands;  for  a 
territorial  sea  of  this  dimension  involved  the  enclosure  of  waters  between 
islands  lying  up  to  twelve  miles  apart,  and  thus  the  potential  exclusion  of 
foreign  fishermen  from  fairly  extensive  areas  of  the  sea.  Even  as  late  as 
1920,  diplomatic  practice  utilized  the  archipelago  concept  only  as  a  criterion 
for  politically  assimilating  islands,  and  not  for  enclosing  the  waters  around 
them.2  In  that  year  the  sovereignty  of  Norway  over  the  Archipelago  of 
Spitsbergen  was  recognized  by  the  Powers  as  comprising  all  the  islands  and 
rocks  situated  between  certain  co-ordinates  of  latitude  and  longitude,3  and 
by  a  Norwegian  law  of  1925  the  Archipelago  was  annexed  by  Norway. 
Norway  also  described  Svalbard  as  comprising  certain  named  islands  and 
‘all  other  islands,  rocks  and  skerries’  between  certain  points  of  latitude  and 
longitude.  No  reference  is  made  to  the  territorial  sea  of  the  archipelago.4 

III.  The  Early  Archipelago  Proposals 

The  only  purpose  in  referring  to  the  ‘unity’  of  a  group  of  islands  is  to 
find  in  their  mutual  attraction  a  criterion  for  enclosing  more  waters  within 
the  group  than  would  be  enclosed  by  the  normal  method  of  drawing  the 
territorial  sea  from  each  island.  In  some  of  the  discussions  in  the  learned 
societies  in  the  1920s  and  at  the  meetings  that  preceded  the  Hague  Codi¬ 
fication  Conference  of  1930,  reference  was  made  to  this  ‘unity’,  but  no 
special  treatment  was  proposed  for  the  enclosed  waters  that  would  be 

1  Op.  cit.  (above,  p.  3  n.  1),  p.  206. 

Aves  Island  case,  La  Pradelle  and  Politis,  Recueil  des  arbitrages  internationaux  (1957),  vol.  2, 
p.  404,  Bulama  Island  arbitration,  Moore,  History  and  Digest  of  the  International  Arbitrations 
(1869),  p.  1909;  Island  of  Palmas  case,  Reports  of  International  Arbitral  Awards  (1928),  vol.  2 
p.  829,  at  p.  854. 

3  League  of  Nations  Treaty  Series,  vol.  2,  p.  7  at  p.  xo. 

4  U.N.  Conference  on  the  Law  of  the  Sea,  19581  Official  Records,  vol.  1,  p.  298. 
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beyond  the  normal  intersections  of  territorial  seas  drawn  from  each  marine 
feature;  nor  was  there  any  serious  recognition  of  the  fact  that  the  enclosure 
of  these  waters  would  introduce  a  new  category  into  international  law,  nor 
much  initiative  in  suggesting  reasons  which  might  validate  such  a  novelty. 

The  first  suggestion  that  groups  of  islands  should  be  assimilated  for  the 
purpose  of  delimiting  the  territorial  sea  was  made  by  Alvarez  at  the  33  rd 
meeting  of  the  International  Law  Association  at  Stockholm  in  1924.  The 
Committee  on  Neutrality,  of  which  Alvarez  was  chairman,  presented  a 
Report  and  Draft  Convention  which  recommended  that  the  breadth  of  the 
territorial  sea  should  be  three  nautical  miles,  and  that  in  the  case  of  islands 
situated  outside  the  territorial  limits  of  a  State,  a  zone  of  territorial  waters 
should  be  measured  around  each  island.  Alvarez  presented  a  number  of 
regulations  on  the  Method  of  Maritime  Communication  in  Time  of  Peace, 
which  amounted  to  an  alternative  to  the  Draft  Convention.1  He  argued  that 
a  territorial  sea  of  three  miles  was  insufficient  for  modern  neutrality  pur¬ 
poses,  and  he  proposed  a  six-mile  limit.  His  draft  provided  especially  for 
grouping  of  islands,  apparently  both  mid-ocean  and  coastal  island  groups, 
although  this  is  not  clear.  Article  6  stated  that  in  the  case  of  islands  situated 
beyond  or  at  the  edge  of  the  territorial  sea  of  a  State,  a  zone  of  territorial 
sea  measuring  six  nautical  miles  should  be  drawn  about  each  island;  and 
that  in  the  case  of  an  archipelago,  the  islands  should  be  considered  as 
forming  a  unit,  and  the  extent  of  the  territorial  waters  should  be  measured 
from  the  islands  situated  furthest  from  the  centre  of  the  archipelago. 
Alvarez  placed  no  limitation  upon  the  distance  between  the  islands  or  the 
circumference  of  the  group  from  which  the  territorial  sea  could  be  measured, 
although  in  the  previous  article  he  stipulated  that  the  maximum  length  of  a 
line  permitted  to  be  drawn  across  the  mouth  of  a  bay  for  the  measurement 
of  the  territorial  sea  would  be  twelve  nautical  miles. 

The  subject  of  maritime  jurisdiction  was  referred  back  to  the  Committee 
by  the  plenary  session  at  Stockholm,2  and  in  1926  at  Vienna  the  Committee 
presented  a  second  Draft  Convention.  The  Report  glossed  over  the  fact 
that  the  Committee  was  not  unanimous  with  respect  to  the  breadth  of  the 
territorial  sea,  merely  stating  that  ‘there  was  a  complete  agreement  ...  in 
regard  to  fundamental  rules’.  Article  5  affirmed  the  three-mile  limit  for 
territorial  waters,  and  Article  6  reiterated  that  in  the  case  of  islands  the 
zone  of  territorial  waters  should  be  measured  around  each  island.  No 
reference  was  made  to  the  question  of  archipelagos  or  groups  of  islands  off 
the  mainland,  and  it  is  unclear  from  the  Report  whether  the  Committee 
did  not  consider  the  question  or  simply  did  not  regard  it  as  requiring 
separate  mention.3 


1  Report  of  33rd  Conference  (1924),  pp.  259  et  seq. 
3  Report  of  34th  Conference  (1926),  pp.  40  et  seq. 


2  Ibid.,  p.  267. 
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The  Institut  de  droit  international  in  1927  took  up  the  matter  where 
the  International  Law  xAssociation  had  left  it.  In  1888  the  Institut  at 
Lausanne  had  first  put  on  its  agenda  the  question  of  the  extent  of  the 
territorial  sea,1  and  the  question  of  delimiting  the  territorial  waters  of 
coastal  archipelagos  had  been  raised  but  not  discussed  at  its  meeting  at 
Hamburg  in  1889. 2  Article  2  of  the  resolution  of  the  Institut  of  1894,  based 
on  the  reports  of  1892  and  1894  of  Sir  Thomas  Barclay,  had  recommended 
that  the  extent  of  the  territorial  sea  should  be  six  nautical  miles  from  the 
low- water  mark,  but  it  was  not  until  1927  that  the  Institut  considered  the 
question  of  archipelagos.  In  Article  5  of  their  draft  Barclay  and  Alvarez  as 
joint  Rapporteurs,  proposed  that: 

Where  a  group  of  islands  belongs  to  one  coastal  State  and  where  the  islands  of  the 
periphery  of  the  group  are  not  further  apart  from  each  other  than  double  the  breadth 
of  the  marginal  sea,  this  group  shall  be  considered  as  a  whole  and  the  extent  of  the 
marginal  sea  shall  be  measured  from  a  line  drawn  between  the  outermost  parts  of  the 
islands.3 

Since  the  Rapporteurs  had  retained  a  six-mile  territorial  sea,  the  maxi¬ 
mum  permitted  distance  between  the  outer  islands  of  a  group  for  the 
purpose  of  baselines  for  the  measurement  of  the  territorial  sea  would  be 
twelve  miles. 

The  resolution  taken  by  the  Institut  at  its  meeting  in  Stockholm  in  1928 
drew  a  loose  distinction  in  Article  5  between  a  ‘group  of  islands’  and  an 
‘archipelago’.  By  the  latter  expression  the  Article  meant  a  complex  of 
islands  near  a  continental  coast,  while  a  ‘group  of  islands’  referred  to  what 
might  be  called  a  ‘mid-ocean  archipelago’.  In  the  latter  case,  the  Article 
provided  that  the  group  should  be  considered  as  a  unit  when  the  distance 
between  each  island  on  the  circumference  does  not  exceed  double  the 
breadth  of  the  territorial  sea,  and  specified  that  the  length  of  the  territorial 
sea  should  be  measured  from  a  line  joining  the  outer  extremities  of  the 
islands.  In  the  case  of  coastal  archipelagos  the  breadth  of  the  territorial  sea 
should  be  measured  from  the  islands  or  islets  situated  furthest  from  the 
coast,  provided  that  the  archipelago  was  composed  of  islands,  the  distance 
between  which  did  not  exceed  double  the  breadth  of  the  territorial  sea,  and 
that  the  islands  nearest  the  coast  were  not  situated  further  from  it  than 
twice  the  breadth  of  the  territorial  sea.4  During  the  Stockholm  Session  the 
Institut  substituted  three  nautical  miles  for  the  previously  proposed  six 
nautical  miles  as  the  breadth  of  the  territorial  sea,  and  this  was  embodied  in 
Article  2  of  the  resolutions. 

Other  learned  societies  also  took  up  the  question  at  about  the  same  time. 
In  1925  the  American  Institute  of  International  Law,  on  the  invitation  of 


1  Annuaire  de  V Institut  de  droit  international,  vol.  10. 
3  Ibid.,  vol.  33,  pt.  1,  p.  81 


2  Ibid.,  vol.  11,  pp.  139  et  seq. 
4  Ibid.,  vol.  34,  p.  673. 
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the  Pan  American  Union  to  assist  in  the  task  of  codifying  American 
international  law,  prepared  some  thirty  projects  for  discussion.  Project 
No..  10  dealt  with  the  National  Domain,  and  although  Article  5  of  this 
Project  was  to  have  included  a  breadth  for  the  territorial  sea,  in  fact  no 
distance  was  decided  upon.  Accordingly,  Article  7  with  respect  to  islands 
lost  much  of  its  relevance.  This  proposed  that: 

...  in  case  of  an  archipelago,  the  islands  and  keys  composing  it  shall  be  considered  as 
forming  a  unit  and  the  extent  of  the  territorial  sea  referred  to  in  Article  5  shall  be 
measured  from  the  islands  farthest  from  the  center  of  the  archipelago.1 

This  proposal,  like  that  of  Alvarez  to  the  International  Law  Association, 
recommended  no  limitation  upon  the  maximum  permitted  distance  be¬ 
tween  the  outer  islands  of  the  group. 

The  Harvard  Draft  on  the  Law  of  Territorial  Sea  of  1929  provided  in 
Article  2  for  a  territorial  sea  limit  of  three  miles  measured  from  the  low- 
water  mark.  Article  7  related  to  the  territorial  sea  of  islands,  and  provided 
that  it  should  be  measured  in  the  same  manner  as  in  the  case  of  the  main¬ 
land.  Although  there  was  no  provision  relating  to  groups  of  islands,  Article 
1 1  provided  that : 

Where  the  delimitation  of  the  marginal  sea  would  result  in  leaving  a  small  area  of 
high  sea  totally  surrounded  by  marginal  seas  of  a  single  State,  such  area  is  assimilated 
to  the  marginal  sea  of  that  State.2 

The  Commentary  to  Article  7  stated  that  no  different  rule  should  be 
established  for  groups  of  islands  or  archipelagos,  except  if  the  outer  fringe 
of  islands  is  sufficiently  close  to  form  one  complete  belt  of  marginal  sea, 
then  the  waters  within  such  a  belt  should  be  considered  as  territorial  waters. 
This  maritime  belt,  the  Commentary  pointed  out,  would  arise  only  where 
islands  are  within  six  miles  of  each  other.  It  was  admitted  in  the  Commen¬ 
tary  that  the  proposition  advanced  in  Article  1 1  did  not  state  any  existing 
rule  of  international  law,  but  it  was  felt  that  a  situation  analogous  to  that  of 
a  bay,  the  mouth  of  which  was  narrow  enough  to  be  spanned  by  the  terri¬ 
torial  sea,  could  arise  with  respect  to  archipelagos,  groups  of  islands  off  the 
coast  or  straits.3 

At  the  same  period  there  were  two  private  codifications  of  the  territorial 
sea  which  made  special  reference  to  archipelagos.  Strupp  proposed: 

In  the  case  of  an  archipelago  which  belongs  to  a  single  State,  and  where  the  distance 
from  island  to  island  in  the  periphery  does  not  exceed  three  times  the  extent  of  the 
territorial  sea,  the  group  of  islands  is  to  be  treated  as  a  unity  and  the  territorial  sea  is  to 
be  calculated  from  the  line  which  links  the  outermost  parts  of  the  islands.4 

1  American  Journal  of  International  Law,  20  (1926),  Supplement,  p  319, 

2  Ibid.  23  (1929),  Supplement,  p.  244. 

3  Ibid.,  p.  287. 

4  Strupp  in  Die  Reichsgericlitspraxis  Festsabe  (1 929),  p.  66. 


8  MID-OCEAN  ARCHIPELAGOS  IN  INTERNATIONAL  LAW 

Jessup  adopted  the  draft  of  the  American  Institute  and  rephrased  it  to 
read: 

In  the  case  of  archipelagos,  the  constituent  islands  are  considered  as  forming  a  unit, 
and  the  extent  of  territorial  waters  is  measured  from  the  islands  farthest  from  the  centre 
of  the  archipelago.1 

There  was  thus  some  support  for  an  archipelagic  proposal  when  the 
Hague  Codification  Conference  met  in  1930. 

IV.  The  Hague  Codification  Conference 

The  initial  step  in  the  preparation  of  the  Conference  was  a  Report  sub¬ 
mitted  to  the  Council  of  the  League  of  Nations  by  a  Committee  of  Experts 
on  the  Questions  which  appear  Ripe  for  International  Regulation.2  Ques¬ 
tionnaire  No.  2  contained  the  terms  of  reference  on  territorial  waters,  and 
was  reported  on  by  a  sub-committee  consisting  of  Schiicking  as  Rapporteur, 
de  Magalhaes  and  Wickersham.  Schiicking  prepared  a  Draft  Convention 
covered  by  a  Memorandum,  in  which  he  dealt  with  the  extent  of  the 
territorial  sea  in  two  Articles.  Article  2  proposed  a  six-mile  territorial  sea 
measured  ‘from  low- water  mark  along  the  whole  of  the  coast’.  Article  5 
dealt  with  coastal  islands,  which  might  be  included  in  the  measurement  of 
the  territorial  sea.  No  mention  was  made  of  mid-ocean  archipelagos. 
These  were  by  implication  included  in  the  observations  of  de  Magalhaes, 
who  had  not  had  the  opportunity  of  agreeing  with  Schiicking’s  draft 
before  it  was  printed.  He  pointed  out  that  the  latter: 

.  .  .  does  not  cover  the  case  of  archipelagos  of  which  all  the  component  islands  are 
separated  from  the  mainland  by  more  than  twice  the  width  of  the  territorial  sea — 
unless  it  was  the  Rapporteur’s  idea  to  apply  the  same  provision  to  them,  which  would 
mean  that  each  of  the  islands  in  an  archipelago  would  have  its  own  territorial  sea. 

If  this  is  meant,  it  should  be  made  clear  in  the  draft  in  order  to  remove  all  doubt ;  for 
it  is  well  known  that  at  least  one  other  solution  has  been  proposed,  namely,  to  regard 
the  islands  forming  an  archipelago  as  a  single  unit,  and  to  reckon  the  limit  of  the  terri¬ 
torial  sea  from  the  islands  farthest  from  the  centre  of  the  archipelago.3 

As  a  result  of  this  suggestion  Schiicking  worded  his  draft  Article  5  to 
provide: 

In  the  case  of  archipelagos,  the  constituent  islands  are  considered  as  forming  a  whole 
and  the  width  of  the  territorial  sea  shall  be  measured  from  the  islands  most  distant 
from  the  centre  of  the  archipelago.4 

Schiicking’s  Draft  Convention  was  submitted  by  the  Committee  of 
Experts  to  the  Preparatory  Committee  of  the  Hague  Conference,  which 

Jessup,  The  Law  of  Territorial  Waters  and  Maritime  Jurisdiction  (1927),  p.  457. 

2  L.N.  Doc.  C.  196,  M.  70,  1927  V.  3  ibid.,  p.  67.  ’  4  ibid.,  p.  72. 
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then  drew  up  Bases  of  Discussion.  Point  5,  including  Bases  Nos.  12  and  13, 
dealt  with  the  question  of  territorial  waters  around  islands,  but  departed 
from  Schiicking’s  Article  5.  The  question  posed  for  governments  was 
formulated  as  follows: 

An  island  near  the  mainland.  An  island  at  a  distance  from  the  mainland.  A  group  of 
islands ;  how  near  must  islands  be  to  one  another  to  cause  the  whole  group  to  possess  a 
single  belt  of  territorial  waters?1 

Nineteen  governments  submitted  replies  to  this  question.  Of  these,  nine 
(South  Africa,  Australia,  Bulgaria,  Denmark,  Great  Britain,  India,  Italy, 
New  Zealand  and  Roumania)  rejected  the  unitary  theory  of  island  groups 
altogether;  three  (Germany,  Latvia,  the  Netherlands)  suggested  that 
islands  might  be  grouped  when  the  line  linking  each  of  them  was  not  more 
than  six  miles;  one  (Japan)  when  it  was  not  more  than  ten  miles;  one 
(Finland)  redrafted  Article  5  so  that  it  was  limited  to  islands  not  more  than 
twice  the  breadth  of  the  territorial  sea  from  each  other;  Norway  referred 
only  to  coastal  islands;  and  only  Estonia  approved  of  the  indeterminate 
criterion  in  Schiicking’s  draft.  The  Observation  of  the  Preparatory  Com¬ 
mittee  on  these  replies  was  that  they  showed  ‘great  diversity’.  The  sug¬ 
gestion  that  territorial  waters  must  be  determined  by  reference  to  the  unit 
and  not  separately  for  each  island,  thereby  generating  a  single  territorial 
sea,  was  commented  on  as  follows: 

This  conception  claims  to  be  based  on  geographical  facts.  On  the  other  hand,  it 
raises  more  complicated  questions  than  the  other  view.  In  the  first  place,  it  makes  it 
necessary  to  determine  how  near  the  islands  must  be  to  one  another  or  to  the  mainland. 
Some  Governments  are  in  favour  of  twice  the  breadth  of  the  territorial  waters ;  others 
do  not  advocate  any  particular  distance  but  desire  to  take  account  of  geographical 
facts,  which  would  make  it  possible  to  consider  as  a  whole  portions  of  land  at  a  much 
greater  distance  from  one  another,  particularly  in  the  neighbourhood  of  the  mainland. 
This  view,  moreover,  makes  it  possible  to  consider  as  a  single  whole,  possessing  its  own 
belt  of  territorial  waters,  a  group  of  islands  which  are  sufficiently  near  one  another  at 
the  circumference  of  the  group,  although  within  the  group  the  necessary  proximity  may 
not  exist.2 

The  Preparatory  Committee,  endeavouring  to  express  this  minority 
position  of  governments,  drafted  the  following: 

Basis  of  Discussion  No.  12 :  Each  island  has  its  own  territorial  waters. 

Basis  of  Discussion  No.  13:  In  the  case  of  a  group  of  islands  which  belong  to  a  single 
State  and  at  the  circumference  of  the  group  are  not  separated  from  one  another  by 
more  than  twice  the  breadth  of  territorial  waters,  the  belt  of  territorial  waters  shall  be 
measured  from  the  outermost  islands  of  the  group.  Waters  included  within  the  group 
shall  also  be  territorial  waters.3 

1  L.N.  Doc.  C.  74,  M.  39,  1929  V.  2,  p.  48. 

3  Ibid.,  pp.  50-1. 


2  Ibid.,  p.  51. 
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When  the  Conference  convened  at  The  Hague  in  March  1930,  Japan 
circulated  an  amendment  to  this  Basis  substituting  ‘ten  miles’  for  ‘twice 
the  breadth  of  the  territorial  sea’,1  and  Portugal  proposed  the  replacement 
of  Basis  No.  13  by  the  following: 

In  the  case  of  an  archipelago,  the  islands  forming  the  archipelago  shall  be  deemed  to 
be  a  unit  and  the  breadth  of  the  territorial  sea  shall  be  measured  from  the  islands  most 
distant  from  the  centre  of  the  archipelago.2 

The  United  States  proposed  the  total  deletion  of  the  archipelago  concept, 
suggesting  the  following : 

Each  island  ...  is  enveloped  by  its  own  belt  of  territorial  waters,  measured  three 
nautical  miles  outwards  from  the  coast  thereof.3 

After  discussion,  the  Second  Sub-Committee  on  the  Territorial  Sea  re¬ 
ported  to  the  Conference: 

With  regard  to  a  group  of  islands  (archipelago)  and  islands  situated  along  the  coast, 
the  majority  of  the  Sub-Committee  was  of  opinion  that  a  distance  of  ten  miles  should 
be  adopted  as  a  basis  for  measuring  the  territorial  sea  outward  in  the  direction  of  the 
high  sea.  Owing  to  lack  of  technical  details,  however,  the  idea  of  drafting  a  definite  text 
on  this  subject  had  to  be  abandoned.  The  Sub-Committee  did  not  express  any  opinion 
with  regard  to  the  nature  of  the  waters  included  within  the  group.4 


V.  The  Academic  Debate  in  the  1930s 

The  Hague  Conference  revealed  that  no  agreement  was  possible 
respecting  the  territorial  waters  of  island  groups  without  previous  agree¬ 
ment  on  either  the  extent  of  territorial  waters,  or  the  nature  of  the  waters 
enclosed  within  a  baseline;  and  on  both  these  questions  there  was  divergent 
opinion.  A  territorial  sea  of  six  miles  would  enclose  more  island  groups  than 
one  of  three  miles,  and  to  that  extent  affect  more  avenues  of  transit  and 
more  fishing  interests.  The  Japanese  proposal  of  ten  miles  was  an  attempt 
to  resolve  the  question  by  treating  archipelagos  as  fictive  bays,  but  in  turn 
it  depended  upon  general  agreement  on  a  ten-mile  closing  line  for  coastal 
sinuosities.  Even  if  the  island  groups  were  susceptible  of  treatment  by 
reference  to  the  principles  utilized  on  continental  coastlines  for  drawing 
the  territorial  sea,  there  would  still  remain  the  question  whether  the  closing 
line  was  to  be  the  maximum  distances  between  the  outer  islands,  irrespec¬ 
tive  of  their  distance  from  the  centre,  or  whether  all  islands  must  fall 

w  ithin  the  specified  distance  from  each  other,  both  on  the  circumference 
and  the  radii. 

*  T^'  D°C'  C*  351  145  *93°  V*  l6>  P-  189. 

3  Ibid.,  p.  200. 


2  Ibid.,  p.  192. 
4  Ibid.,  p.  219. 
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Respecting  the  legal  nature  of  the  waters  within  the  closing  line,  most  of 
the  governments  which  replied  on  the  point  seem  to  have  assumed  that 
these  would  be  territorial  waters,  not  inland  waters.  As  such,  they  would 
be  subject  to  a  right  of  innocent  passage.  Only  Germany1  referred  to  the 
implication  for  navigational  rights  of  the  enclosure  of  island  groups, 
thereby  indicating  that  it  was  of  opinion  that  the  waters  in  question  might, 
as  in  the  case  of  bays,  be  inland  waters.  The  Japanese  proposal,  logically 
based  on  the  analogy  between  archipelagic  waters  and  bays,  carried  with  it 
the  same  implication.  It  is  surprising  that  the  Conference  did  not  exhibit 
more  awareness  of  this  fundamental  issue,  and  it  is  no  less  surprising  to 
find  that  the  authors  who  in  the  years  following  the  conference  attempted 
to  grapple  with  the  technical  questions,  in  which  the  Second  Sub- 
Committee  felt  itself  to  be  ill  informed,  did  not  pay  more  attention  to  this 
aspect  of  the  matter. 

The  first  author  writing  after  the  Conference  to  analyse  these  implications 
was  Jaureguiberry2  who  found  in  the  discussions  at  the  Hague  Conference 
a  discernible  tendency  towards  considering  certain  groups  or  archipelagos 
as  units,  with  a  consequent  narrowing  of  the  principle  that  each  island 
generates  its  own  separate  territorial  sea.  He  recognized  that  there  were 
problems  in  translating  this  tendency  into  a  juridical  category,  which  he 
believed  to  be  of  a  novel  character  and  would  require  to  be  rationalized.  He 
did  not  himself  propose  any  solutions. 

It  was  Miinch3  who  first  sought  a  systematic  solution  to  the  problem  of 
island  groups  of  widely  diverse  geographical  circumstances.  He  took  as  his 
basic  example  an  equilateral  triangle  of  three  islands,  A,  B  and  C.  Around 
each  island  is  drawn  a  circle  with  a  radius  of  three  miles,  representing  the 
territorial  sea.  The  periphery  of  each  circle  is  separated  from  the  other  two 
circles  by  two  intervals  of  two  miles.  Miinch  now  seeks  a  ratio  between  the 
triangle  ABC  and  the  sum  of  these  three  intervals,  which  are  designated 
by  the  lines  DE,  FG  and  HJ.  This  he  finds  in  the  formula 

A  +  B  +  C  8+8+8 

DE+FG+Wj  ~  2+2+2  ~  4' 

The  sum  of  A  +B  +  C  he  calls  U,  which  is  an  abbreviation  for  the  German 
expression  Umfang,  meaning  perimeter;  and  the  sum  of  DE+FG+HJ  he 
calls  F  which  is  an  abbreviation  for  the  German  fret  meaning  the  length  of 
free,  or  non-territorial,  waters.  Therefore  the  formula  for  determining 
when  the  waters  within  a  circle  of  islands  become  internal  waters  and  not 
high  seas  is  U  >  +  =  4:1,  or  U:F  4. 4 

1  L.N.  Doc.  C.  74,  M.  39,  1929  V.  2,  p.  48. 

2  Jaureguiberry,  La  Mer  territoriale  (1932),  pp.  36  et  seq. 

3  Miinch,  Die  technischen  Fragen  des  Kiistenmeers  (1934),  PP-  108  et  seq.  4  Ibid.,  p.  hi. 
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Gidel,1  who  is  the  only  author  to  have  discussed  Munch’s  work,  appears 
to  have  made  a  basic  error  of  interpretation  when  he  used  the  factor  of  four 
as  a  multiple  rather  than  as  a  simple  fraction.  Whether  the  factor  has  any 
intrinsic  validity  depends  upon  whether  there  is  an  inherent  relationship 
between  the  external  perimeter  and  the  sum  of  the  distances  between  the 
islands,  less  the  sum  of  their  territorial  seas.  Gidel  made  no  attempt  to 
verify  this  relationship.  The  matter  may  be  tested  by  referring  to  the  second 
of  Munch’s  two  theorems:  in  this  he  takes  the  figures  AB  =  9,  BC  =  5, 
CD  =  5I  and  DA  =  10.  The  territorial  seas  of  B,  C  and  D  all  intersect, 
but  there  are  intervals  respectively  of  three  and  four  miles  between  the 
territorial  seas  of  A  and  B,  and  A  and  D,  measured  at  their  nearest  points. 

This  yields  the  equation  ^  =  -■~|~5|5'  +  I°  =  — which  is  a  factor 

F  3T°+°  +4  7 

greater  than  four.  Therefore,  the  intermediate  waters  can  be  enclosed.2  But 
the  question  is  why  the  factor  of  four  applies  in  this  instance  ?  Only,  it  seems, 
because  it  happened  to  be  the  resolution  of  the  problem  posed  in  the  first 
theorem,  involving  an  equilateral  triangle.  It  is  not  inherent  in  the  mathe¬ 
matical  situation  of  the  second  theorem,  but  is  imported  merely  in  virtue  of 
some  axiom  residing  in  an  equilateral  triangular  situation  with  the  intervals 
between  the  respective  territorial  seas  being  equal  to  two-thirds  of  the 
distance  of  the  territorial  seas.  Why  two-thirds? 

Gidel  desciibes  Munch  s  doctrine  as  ingenious,  and  although  he  finds  it 
complicated  he  suggests  that  ‘elle  serait  probablement  de  nature  a  rendre 
des  services  dans  divers  cas  .3  However,  it  is  not  in  his  opinion  an  expres¬ 
sion  of  positive  law;  international  law  has  no  precise  rules  about  the  status 
of  waters  within  archipelagos,  other  than  that  which  concerns  the  ordinary 
drawing  of  the  territorial  sea  around  each  island.  Gidel  also  points  out  that 
Munch  s  foimula  is  available  for  both  coastal  and  mid-ocean  archipelagos, 
and  his  comment  on  the  assimilation  of  these  two  categories  is  the  only  one 
which  he  addresses  to  himself  on  the  subject  of  island  groups.  He  says  that 
the  important  doctrinal  effort’  of  Miinch  might  constitute  the  basis  of  a 
new  consideration  of  the  problem  at  a  future  international  conference.  But 
he  suggests  that  for  the  present,  and  in  the  absence  of  a  special  rule  of 
international  law,  the  most  convenient  principle  would  be  one  which  results 
in  a  common  law  in  the  matter  of  the  territorial  sea.  Applying  this  general 
principle  to  the  case  of  mid-ocean  archipelagos,  he  states  that  the  territorial 
sea  must  follow  the  ordinary  rules  with  respect  to  islands,  with  one 

Le  Droit  international  public  de  la  mer  (1934),  vol.  3. 

2  Op.  cit  (above,  p.  im.  3),  p.  112.  Boggs  also  arrived  at  a  factor  of  four,  perhaps  coinci- 

hiriTse^He  Drooosed  the  Amenc;an  Proposal  for  *e  ‘elimination  of  objectionable  pockets’  of 
high  seas.  He  proposed  a  four-mile  line  linking  the  peripheries  of  opposite  territorial  seas- 

» o “"iX  Vi'"nTvAT’ 24  <,930)’ p-  »7- Also  ibid  «<*«»• *•  *«*• 
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exception  being  made  in  the  case  of  historic  waters.  He  considers  that  it  is 
impossible  to  eliminate  pockets  of  high  seas  which  are  found  within  the 
areas  of  territorial  sea  within  an  archipelago  by  the  application  by  analogy 
of  the  rule  which  would  allow  the  closure  of  the  mouth  of  bays  up  to  ten 
miles.  He  concludes  that: 

L  elimination,  ainsi  operee,  de  zones  de  haute  mer  ne  peut  donner  lieu  qu’a  leur 
transformation  en  zones  de  mer  territoriale  (comportant  au  profit  des  navires  etrangers 
le  droit  de  passage  inoffensif)  et  non  pas  en  eaux  interieures.1 

Munch’s  formula  can  only  be  justifiably  described  by  Gidel  as  ‘in¬ 
genious’  if  the  factor  of  four  on  which  his  solution  of  the  problem  of 
enclosure  of  a  ring  of  islands  depends  has  any  intrinsic  mathematical 
validity.  This,  however,  it  does  not  have.  Munch’s  factor  is  arbitrary,  and 
hence  his  formula  is  no  more  than  a  hypothesis.  Perhaps  because  of  the 
apparent  mathematical  complexity  of  Munch’s  theorem,  coupled  with  the 
physical  difficulty  of  its  implementation  in  concrete  situations,  his  contri¬ 
bution  to  the  problem  of  archipelagos  has  been  neglected  by  all  authors 
save  Gidel ;  and  the  latter’s  suggestion  that  it  might  constitute  the  basis  of 
a  new  examination  at  a  future  conference  was  not  given  effect  when  the 
International  Law  Commission  undertook  the  task  of  progressive  develop¬ 
ment  of  the  law  of  the  sea. 

As  for  Gidel  himself,  his  suggestions  respecting  mid-ocean  archipelagos, 
which  he  was  to  distinguish  from  coastal  archipelagos,  were  meagre.  In 
the  event  of  the  geographical  notion  of  archipelago  acquiring  a  juridical 
value,  he  said  a  group  of  islands  can  be  regarded  as  an  ensemble  with  a 
single  belt  of  territorial  waters,  but  the  condition  for  this  legal  and  geo¬ 
graphical  equation  would  be  that  the  elements  of  the  group  at  the  periphery 
should  be  sufficiently  close  to  each  other,  even  if  not  close  to  the  elements 
at  the  centre.  A  choice  would  then  be  imposed  between  treating  the 
enclosed  waters  as  territorial  waters  and  treating  them  as  inland  waters.  His 
conclusion  was  that : 

.  .  .  la  tendance  des  organismes  scientifiques  qui  se  sont  consacres  a  une  epoque 
recente  a  la  codification  du  droit  international,  est  deliberement  orientee  vers  cette 
seconde  conception.2 

But  he  was  careful  to  emphasize  that  this  was  a  proposal  de  lege  ferenda , 
and  that  de  lege  lata  territorial  waters  are  drawn  around  each  island.  Any 
elimination  of  high  seas  resulting  from  the  enclosure  of  an  archipelago 
would,  in  his  opinion,  result  only  in  the  transformation  of  the  waters  into 
territorial  waters  and  not  into  inland  waters,  so  that  the  freedom  of  innocent 
passage  would  not  be  negated.3 


Op.  cit.  (above,  p.  12  n.  1),  p.  718. 


2  Ibid.,  p.  71 1. 


3  Ibid.,  p.  718. 
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VI.  Effect  of  the  Anglo-Norwegian  Fisheries  Case 

The  inclusion  of  coastal  islands  within  the  Norwegian  baseline  system 
inevitably  gave  prominence  to  the  question  whether  groups  of  islands 
naturally  cohere  so  as  to  have  a  single  territorial  sea.  In  its  Memorial  in  the 
Anglo-Norwegian  Fisheries  case  the  British  Government  contended  that 
international  law  had  not  given  a  peculiar  status  to  the  waters  of  an  archi¬ 
pelago,  and  supported  the  contention  by  reference  to  the  dearth  of  litera¬ 
ture  on  the  subject.  The  proposals  at  the  Hague  Conference  of  a  ten-mile 
rule  were  alleged  to  constitute  a  false  analogy  with  bays,  except  where  the 
channels  between  the  islands  lead  to  closed  waters;  for  ‘a  channel  .  .  . 
which  connects  two  areas  of  open  sea  lacks  one  essential  condition  upon 
which  the  principle  of  closed  bays  is  founded,  namely,  that  the  waters  by 
reason  of  the  geographical  configurations  are  removed  from  normal  use  by 
international  maritime  traffic’.1  In  its  Counter-Memorial  the  Norwegian 
Government  distinguished  sharply  and  firmly  between  mid-ocean  and 
coastal  archipelagos  and  contested  the  approach  of  providing  an  identical 
solution  for  all  situations,  namely  a  specific  territorial  sea  for  each  island. 
Whatever  merit  this  might  have  for  islands  unconnected  with  the  coast,2 
it  had  none  when  the  dependence  of  island  groups  upon  the  coast  was  a 
reality.  II  parait  done  vain  de  vouloir  resoudre  in  abstracto  la  question  de 
savoir  quel  est  le  regime  juridique  des  groupes  d’iles.’3 

The  arguments  of  the  United  Kingdom  and  Norway  on  this  point  went 
to  the  heart  of  the  question  how  international  law  is  formed.  To  Norway, 
the  Biitish  contention  that,  since  there  was  no  special  regime  for  archi¬ 
pelagos  in  international  law,  it  followed  that  each  island  must  be  separately 
treated,  was  captious,  involving  as  it  did  an  attempt  to  reverse  the  burden 
of  proof  by  requiring  that  Norway  establish  such  a  regime  as  a  derogation 
from  a  principle,  or  fail  altogether  in  its  claims  to  enclose  coastal  islands. 
For  Norway  the  case  of  archipelagos  was  not  a  special  category  deriving 
from  a  general  rule,  but  an  independent  institution.  ‘La  question  n’est  pas 
de  savoir  si,  pour  les  archipels  on  ‘deroge’  au  regime  des  lies  isolees.  La 
question  est  de  savoir  quel  est  le  regime  des  archipels. T  The  true  burden  of 
proof,  it  was  argued,  lay  on  the  United  Kingdom  to  establish  a  principle  of 
law  which  the  Norwegian  baseline  system  contradicted,  and  this  was  true 

of  its  contentions  respecting  archipelagos,  as  in  respect  of  the  coastline 
generally. 

The  United  Kingdom  reply  concerned  itself  with  coastal  archipelagos, 
but  the  contentions  made  therein  would  seem  to  apply  equally  to  mid-ocean 
archipelagos,  namely,  that  the  burden  of  proof  rests  on  the  country  utilizing 

1  Anglo-Norwegian  Fisheries  case,  I.C.J.  Pleadings,  1951,  vol.  1  p  81 

2  Ibid.,  p.  468.  3  ibid.,  p.  46y.  '  4  Ibid ^  p  4&9 
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an  archipelago  principle  because  this  would  involve  special  rules  which 
would  be  exceptions  to  a  wide  general  rule  that  the  baseline  follows  the 
low- water  mark.  On  the  assumption  that  special  rules  do  exist  for  archi¬ 
pelagos,  the  question  remains  to  what  cases  these  rules  apply,  and  what 
their  effect  might  be.  T  o  justify  a  general  rule  about  archipelagos  it  would 
be  necessary  to  show  that  ‘some  rule  authorizes  a  littoral  State  to  draw  off 
her  coasts  base-lines  between  .  .  .  the  island  fringe  and  the  mainland 
whatever  the  interval  between  the  two’.1 

In  this  argument  the  United  Kingdom  treated  the  archipelago  question 
as  merely  the  obverse  of  the  question  of  coastal  baselines,  and  the  failure 
of  her  contentions  respecting  the  latter  inevitably  undermined,  if  it  did  not 
foreclose,  the  argument  respecting  the  former.  Although  there  is  an  obvious 
distinction  between  mid-ocean  and  coastal  archipelagos,  the  principles 
utilized  by  the  Court  are  not  so  narrow  as  to  encompass  only  the  one  species. 
The  Court  referred  to  ‘groups  of  islands  or  coastal  archipelagos’2  in  very 
broad  terms  in  rejecting  the  contention  that  an  established  rule  of  inter¬ 
national  law  limited  the  length  of  straight  baselines  to  ten  miles.  In  doing 
so  it  was  utilizing  geographical  criteria  which  are  peculiar  to  coastal  islands, 
including  the  condition,  for  example,  that  a  baseline  must  not  depart  to  any 
appreciable  extent  from  the  general  direction  of  the  coast.  Yet  the  general 
direction  of  the  coast  notion  is  merely  a  cryptic  way  of  expressing  the  in¬ 
trinsic  relationship  between  a  line  of  natural  features  and  the  land  to  which 
they  form  a  barrier.  The  essence  of  the  mid-ocean  archipelago  theory  is 
that  such  a  relationship  exists  between  the  features  themselves,  so  that  a 
situation  exists  which  is  analogous  to  that  of  a  complex  coast  of  a  continen¬ 
tal  country.  In  a  sense  a  group  of  islands  cannot  be  an  archipelago  without 
a  centripetal  emphasis  which  gives  coherence  to  the  whole,  and  expresses 
itself  in  an  outer  periphery  which  is  the  equivalent  of  the  ‘general  direction 
of  the  coast’.  Once  the  ten-mile  criterion  for  bays  was  rejected  by  the  Court 
it  became  difficult  to  insist  upon  any  pragmatic  limit  to  the  lines  embodying 
this  general  direction. 

The  feature  of  the  Court’s  judgment  that  appears  most  relevant  to  a 
generic  principle  of  archipelagos  is  the  emphasis  placed  upon  the  economic 
interests  peculiar  to  a  region  wherein  sea  and  land  intertwine  in  a  complex 
fashion.  It  is  difficult  to  believe  that  these  interests  are  less  with  respect  to 
the  waters  between  the  islands  of  a  mid-ocean  archipelago  than  they  are  in 
the  case  of  attenuated  coastlines,  and  the  reality  of  such  interest  is  perhaps 
more  likely  to  be  evidenced  by  long  usage  in  archipelagic  than  in  many 
coastal  waters.  To  concede  exclusive  right  to  a  coastal  State  in  respect  of 
its  local  maritime  resources  and  to  deny  it  to  archipelagic  States  would 
appear  to  be  not  only  an  unfair  discrimination  but  an  artificially  selective 
1  Ibid.,  vol.  2,  p.  520.  3  I.c.j.  Reports,  1951,  p.  131. 
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application  of  the  considerations  which  motivated  the  Court.  The  latter’s 
judgment  cannot  but  be  regarded  as  emancipating  the  archipelagic  ques¬ 
tion  from  the  confines  of  precise  limits,  specific  shape  and  abstract  defini¬ 
tion  in  which  all  previous  discussion  has  sought  to  enmesh  it,  and  as 
liberalizing  in  this  case,  as  in  other  cases  of  the  delimitation  of  the  terri¬ 
torial  sea,  the  whole  structure  of  legal  evaluation. 

The  main  argument  against  analogizing  mid-ocean  and  coastal  island 
groups  is  that  in  the  case  of  mid-ocean  groups  the  enclosure  of  the  waters 
would  transform  them  either  into  territorial  waters  or  into  inland  waters : 
if  the  former,  existing  passage  rights  are  preserved  but  the  result  is  anoma¬ 
lous  in  the  light  of  the  Court’s  principles  respecting  baselines ;  if  the  latter, 
those  rights  are  negated  to  an  extent  not  contemplated  in  the  case  of  coastal 
groups.  It  is  on  this  issue,  and  not  on  the  issue  of  geographical  form  or 
location,  nor  on  an  exegetical  criticism  of  the  Court’s  judgment,  that  the 
comparison  between  mid-ocean  and  coastal  archipelagos  can  be  sustained 
or  controverted. 

VII.  Archipelagic  Proposals  in  the  I.L.C.  and  at 

Geneva 

The  International  Law  Commission  gave  only  cursory  attention  to  the 
questions  of  archipelagos  in  drafting  its  text  on  the  Law  of  the  Sea. 

In  his  First  and  Second  Reports  on  the  Regime  of  the  Territorial  Sea1 
Professor  Francois,  as  special  Rapporteur,  took  his  point  of  departure  in  the 
Report  of  the  Second  Sub-Committee  at  the  Hague  Conference,2  and 
recalled  the  rejection  by  the  International  Court  of  Justice  in  the  Anglo- 
Norwegian  Fisheries  case  of  the  ten-mile  rule  for  bays  as  established  inter¬ 
national  law.  To  test  the  mind  of  the  Commission  he  included  a  draft 
Article  io  in  which  a  baseline  of  ten  miles  was  to  be  adopted  for  the  purpose 
of  delimiting  the  territorial  waters  of  both  mid-ocean  and  coastal  archi¬ 
pelagos.  At  his  invitation  a  Committee  of  Experts,  composed  of  geograph¬ 
ers  and  hydrographers,  met  at  The  Hague  in  April  1953  to  examine  certain 
‘technical  questions’,  among  which  was  the  question  of  island  groups. 
They  considered  that  it  was  possible  to  draw  straight  baselines  between 
two  islands  situated  a  distance  of  less  than  five  miles  from  each  other,  and 
that  in  such  a  case  the  islands  should  constitute  ‘a  group’,  and  the  enclosed 
waters  should  be  treated  as  internal  waters.  The  Committee  recognized  as 
a  special  case  a  group  in  which  the  lines  between  the  islands  were  less 
than  five  miles  long  except  for  one  which  would  be  less  than  ten  miles  long, 
so  creating  a  Active  bay.3  These  proposals  were  embodied  in  the  Amend¬ 
ments  to  Francois’s  Report.4 

U.N.  Doc.  A/CN.  4/61 ;  1  earbook  of  the  International  Law  Commission  (iqss— II)  p.  q 7. 

2  Ibid.,  p.  69.  3  Ibid.,  p.  77.  4  ibid pp.  76-8. 
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The  point  was  not  discussed  that  year  by  the  Commission,  but  in  a 
modified  form  appeared  as  a  draft  Article  XII  in  Francois’s  Third  Report 
the  following  year:1 

1.  The  term  groups  of  islands’,  in  the  juridical  sense,  shall  be  determined  to  mean 
three  or  more  islands  enclosing  a  portion  of  the  sea  when  joined  by  straight  lines  not 
exceeding  five  miles  in  length  except  that  one  such  line  may  extend  to  a  maximum  of 
ten  miles. 

2.  The  straight  lines  specified  in  the  preceding  paragraph  shall  be  the  baseline  for 
measuring  the  teriitorial  sea.  Waters  lying  within  the  area  bounded  by  such  lines  and 
the  islands  themselves  shall  be  considered  as  inland  waters. 

Again  the  Commission  did  not  debate  the  draft,2  which  now  became 
Article  XI.  It  was  first  discussed  at  the  meeting  of  24  June  1955, 3  when 
Francois  drew  attention  to  the  implication  for  ‘fictive  bays’  of  the  Com¬ 
mission  s  decision  to  adopt  a  twenty-five  mile  instead  of  a  ten-mile  closing 
line  for  bays.  This  would  obviously  multiply  the  numbers  of  island  groups 
susceptible  of  unitary  treatment,  even  if  the  figure  of  five  was  retained  for 
all  but  one  of  the  closing  lines.  If  ten  miles  should  be  substituted  for  five 
miles  for  these  lines,  then  the  freedom  of  the  seas  would  not  be  safe¬ 
guarded  to  the  same  extent,  and  if  any  larger  figure  were  adopted  there 
‘might  well  be  cases  where  a  very  considerable  area  of  the  high  seas  would 
be  affected’.  Fie  pointed  out  that  if  his  proposal  was  adopted,  the  area  of 
sea  enclosed  would  become  internal  waters — a  point  on  which  there  had 
been  no  agreement  before. 

The  retention  of  any  fixed  limit  to  the  closing  line  was  argued  by 
Garcia-Amador  to  be  inconsistent  with  the  Commission’s  decision4  to 
delete  any  distance  limitation  from  the  baseline  principle  along  indented 
coastlines  (which  became  Article  IV  of  the  Geneva  Convention).  He  was 
obviously  speaking  with  the  case  of  coastal  archipelagos  in  mind,  and  as 
Sandstrom  then  pointed  out,  the  difficulty  with  Francois’s  draft  is  that  it 
attempted  to  cover  two  different  kinds  of  cases  in  a  single  Article.  In  such 
cases  as  that  of  the  Aaland  Islands  off  the  coast  of  Finland,  the  straight 
baseline  system  could  be  applied.  In  other  cases,  where  the  islands  were 
small  or  few  in  number,  the  ordinary  rules  would  apply.  He  therefore  pro¬ 
posed  to  delete  the  draft  Article.  Fitzmaurice  supported  the  suggestion 
that  there  were  many  different  types  of  cases,  and  because  ‘the  whole  idea’ 
of  the  grouping  of  islands  was  to  treat  the  enclosed  waters  as  internal 
waters,  he  thought  the  islands  must  be  ‘reasonably  close  together’.  Some 
numerical  limitation  was  therefore  essential,  and  if  the  Commission  would 
not  agree  upon  this,  the  Article  should  be  deleted.  In  this  he  was  supported 

1  U.N.  Doc.  A/CN.  4/77;  Yearbook  of  the  International  Laiv  Commission  (1954-11),  p.  5. 

2  Ibid.,  vol.  2,  p.  94.  3  Ibid.,  (1955-fi,  P-  217.  4  Ibid.,  p.  205. 
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by  Hsu.  Finally  Garcia-Amador  conceded  the  deletion  on  the  ground  that 
draft  Article  5  covered  islands  adjacent  to  the  coast. 

Sandstrom  moved  the  deletion  of  Article  1 1  and  this  was  adopted  by  ten 
votes  to  none  with  two  abstentions.1  In  this  way  the  question  of  mid-ocean 
archipelagos  was  removed  from  the  ambit  of  the  draft  Convention,  al¬ 
though  that  of  coastal  archipelagos  was  possibly  salvaged  by  the  impli¬ 
cation  of  the  baseline  system.  A  week  later  Garcia-Amador  pointed  out 
that  the  deletion  was  provisional  only,  and  that  it  was  undesirable  that 
the  Article  should  disappear  altogether  from  the  rules  drawn  up  by  the 
Commission,  at  least  before  governments  had  commented  thereon.  It  was 
therefore  agreed  that  the  Article  should  be  shown  as  ‘provisionally  deleted’.2 
When  the  Commission  resumed  discussion  on  the  question  of  islands  on  12 
June  1956  Francis  reported  that  the  topic  of  archipelagos  had  been 
raised  by  the  Philippine  Government  in  connection  with  the  definition  of 
the  high  seas,  and  by  the  Yugoslav  Government  in  connection  with  straight 
baselines.3  The  consequences  of  the  decision  to  delete  draft  Article  n,  he 
said,  were  that  in  an  archipelago  each  island  would  have  its  own  territorial 
sea,  but  that  the  Commission: 

.  .  .  did  not  accept  the  idea  of  a  stretch  of  closed  waters  embracing  all  the  islands  of  an 
archipelago  and  which  must  be  regarded  as  the  territorial  waters  of  the  archipelago  and 
thus  also  the  territorial  waters  of  a  State,  such  as  the  Philippines,  wholly  composed  of 
such  islands.4 

Spiropoulos  said  that  a  ‘form  of  law  relating  to  archipelagos  was  already  in 
force  because  the  Hague  Conference  had  accepted  certain  principles  relating 
thereto’,  which  had  been  embodied  in  the  literature.  The  question  of  the 
distance  between  the  islands  was  still  controversial,  but  he  could  not 
agree  that  omission  of  any  reference  to  archipelagos,  as  the  United  King¬ 
dom  proposed,  disposed  of  them  as  a  special  category.  To  do  so  would 
merely  ‘leave  the  problem  in  mid-air’.  The  rule  ‘should  recognize  the 
special  conditions  of  groups  of  islands,  particularly  since  law  relating 
thereto  was  already  in  force’.  Sandstrom  agreed  that  ‘in  the  main  the 
general  rule  of  straight  baselines  be  applied,  but  the  question  was  rather 
different  where  States  consisted  exclusively  of  islands’.  He  thought  the  Com¬ 
mission  lacked  sufficient  expert  information  on  the  geographical  configur¬ 
ation  of  such  States,  and  it  obviously  would  not  go  so  far  as  to  create  a 
single  territorial  sea  for  States  with  enormous  distances  between  their 
islands  (citing  Indonesia  as  an  example),  even  if  a  more  liberal  use  of 
straight  baselines  might  be  justified  in  certain  cases. 

Fitzmaurice  pointed  out  that  it  was  difficult  to  know  what  constituted  a 
group  of  islands’,  since  the  islands  might  be  widely  scattered,  and  the 
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*  Ibid.,  p.  *5I.  ■  Ibid.  (1956-1),  p  . 93  ' 


4  Ibid.,  p.  194. 
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total  interior  distance  might  be  very  great.  ‘A  special  regime  might  be 
established  for  cases  where  islands  were  sufficiently  closely  grouped  to 
constitute  both  a  geographical  and  a  political  unity’,  but  a  maximum 
distance  between  the  islands,  and  also  between  the  interior  lines,  would 
have  to  be  established.  Zourek  contended  that,  because  the  baseline 
principle  was  designed  for  islands  close  to  the  coast,  a  special  solution  was 
required  in  the  case  of  islands  which  form  a  geographical  economic  and 
political  unit.  It  would  be  unfair  to  States  composed  exclusively  of  islands 
if  the  Commission  admitted  off-shore  islands  within  the  system  of  straight 
baselines  and  omitted  to  draft  a  clause  for  archipelagic  States. 

In  view  of  the  difficulties  of  the  question,  and  the  lack  of  time  available, 
Francois  said  he  preferred  the  matter  to  be  left  to  the  Conference.  He 
would,  therefore,  include  in  his  report  a  passage  to  the  effect  that  the 
Commission  had  recognized  the  need  to  deal  with  the  question,  but  had 
lacked  time  and  the  requisite  assistance  of  experts.  This  proposal  was 
adopted  by  the  Commission,  and  in  this  way  the  matter  was  finally 
shelved.1  But  the  debates  in  the  Commission,  superficial  as  they  were,  did 
serve  to  clarify  certain  matters.  One  was  that  the  baseline  system  which 
might  logically  apply  to  include  coastal  archipelagos  within  the  regime  of 
coastal  waters  would  operate  unfairly  against  mid-ocean  archipelagic 
States  if  not  also  available  to  them.  Another  was  the  unquestioned  accep¬ 
tance  of  the  view — novel  it  would  appear  in  the  light  of  the  Hague 
debates,  but  none  the  less  logical — that  the  waters  enclosed  within  archi¬ 
pelagic  lines  would  be  internal  waters,  with  consequences  to  international 
shipping.  The  third  was  the  artificiality  of  utilizing  specific  distances,  so 
that  some  archipelagic  States  would  be  favoured  and  others  not,  by  arbi¬ 
trary  measurement  which  did  not  reflect  the  geographical  and  political  unity 
on  which  several  members  of  the  Commission  dwelt. 

Only  three  governments  commented  on  Frangois’s  draft  article.  Chile 
stated  that  it  considered  that  where  the  islands  of  an  archipelago  are  separ¬ 
ated  by  narrow  passages  and  surrounded  by  treacherous  waters  navigable 
only  by  ships  of  small  tonnage,  those  waters  should  constitute  internal 
waters.  Cuba  hoped  that  the  Conference  would  complete  the  text  respect¬ 
ing  baselines  with  a  provision  ‘envisaging  groups  of  islands  pure  and  simple, 
and  that  it  will  set  forth  an  objective  criterion  analogous  to  the  one  now 
applicable  to  offshore  archipelagos’.2  It  added  that  the  case  for  which  pro¬ 
vision  needed  to  be  made  was  that  of  groups  of  islands  or  archipelagos 
constituting  a  single  geographic  and  economic  entity,  and  not  widely 
dispersed  shoals  and  islands.  Denmark  for  the  first  time  acknowledged  that 

1  Ibid.,  p.  195. 

2  U.N.  Doc.  A/CONF.  13/5  and  Add  1  to  4,  United  Nations  Conference  on  the  Law  of  the  Sea, 
1958,  Official  Records,  vol.  1,  Preparatory  Documents ,  p.  80. 
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logically  the  rule  respecting  baselines  around  a  sinuous  coast  was  applicable 
to  a  mid-ocean  complex,  and  that  ‘it  would  not  appear  reasonable  to  make  a 
distinction  between  islands  lying  off  a  coast  and  islands  forming  an  inde¬ 
pendent  group’.  No  special  article  on  archipelagos  was  therefore  necessary 
because  their  problem  was  subsumed  under  the  ordinary  rules  for  de¬ 
limiting  the  territorial  sea  around  abnormal  coasts.1  An  additional  govern¬ 
ment,  Iceland,  independently  proposed  that  if  a  group  is  not  sufficiently 
close  to  the  coast  so  as  to  be  covered  by  the  general  criteria  of  the  baseline 
system,  ‘the  group  would  have  an  independent  baselines  system  in  con¬ 
formity  with  the  same  principles’.2 

The  Geneva  Conference  of  1958  did  not,  in  fact,  take  up  the  matter  of 
archipelagos,  although  two  countries  initiated  moves  to  that  end.  With 
respect  to  draft  Article  5,  the  Government  of  the  Philippines  proposed  that 
a  new  paragraph  should  be  added  applying  the  straight  baseline  method  to 
archipelagos  whose  component  parts  were  sufficiently  close  to  one  another 
to  form  a  compact  whole  and  which  had  been  considered  historically  as  a 
single  unit.  The  baselines  would  be  drawn  along  the  coast  of  the  outermost 
islands,  following  the  general  configuration  of  the  archipelago.  The  waters 
within  the  baselines  would  be  internal  waters.  As  an  alternative,  the 
Philippines  suggested  that  a  new  paragraph  could  be  added  to  Article  10  to 
read  as  follows: 


When  islands  lying  off  the  coast  are  sufficiently  close  to  one  another  as  to  form  a 
compact  whole  and  have  been  historically  considered  collectively  as  a  single  unit,  they 
may  be  taken  in  their  totality  and  the  method  of  straight  baselines  provided  in  Article  s 
may  be  applied  to  determine  their  territorial  sea.  The  baselines  shall  be  drawn  along 
the  coast  of  the  outermost  islands,  following  the  general  configuration  of  the  group.  The 
waters  inside  such  lines  shall  be  considered  internal  waters.3 

Yugoslavia  proposed  that  two  new  paragraphs  should  be  added  to 
Article  10,  the  first  of  which  would  apply  the  provisions  of  Articles  4  and  5 
to  islands,  while  the  second  paragraph  would  read  as  follows: 

The  method  referred  to  in  Article  5,  of  straight  baselines  joining  appropriate  points 
on  the  coast  of  islands  facing  the  high  seas  shall  be  applied  in  the  same  way  to  groups  of 
islands  distant  from  the  coast.  The  areas  of  sea  within  such  lines  and  islands  shall  be 
considered  as  internal  waters  of  the  islands.4 


'U£  D^A/C?NF;  I3^  and  Add  1  to  4’  United  Nations  Conference  on  the  Law  of  the  Sea, 
Z95J>,  Official  Records,  vo\.  1,  Preparatory  Documents,  p.  82.  2  U.N.  Doc.  A/2934,  igS  «  n.  47 

United  Nations  Conference  on  the  Law  of  the  Sea,  1958,  Official  Records,  vol.  3,  p  210 
Indonesia  also  supported  the  inclusion  of  archipelagos  but  did  not  move  in  that  direction :  ibid 
Pp-  IS.  43-  The  United  States  Delegation  issued  a  press  release  on  this  occasion  reading:  ‘If  vou 
lump  islands  into  an  archipelago  and  utilize  a  straight  baseline  system  connecting  the  outermost 
points  of  such  islands  and  then  draw  a  twelve-mile  area  around  the  entire  archipelago  you 
of  theT3  If  ^  to  convert  into  territorial  waters  or  possibly  even  internal  waters  vast  areas 

tllhTT  vgT'ST  f°mlCry,frereIy  used  for  centuries  by  the  ships  of  all  countries’,  U.S.  Delegation  to 
te  U.N.  Conference  on  the  Law  of  the  Sea,  Press  Release  No.  3,  1 1  March  1958.  See  also  United 
Nations  Conference  on  the  Law  of  the  Sea,  1958,  Official  Records,  vol.  3)  p  23 
4  Ibid.,  p.  227.  a.  f  a- 
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According  to  the  Yugoslav  delegate  to  the  First  Committee,  paragraph  2  of 
the  Yugoslav  proposal  sought  to  settle  the  whole  question  of  the  baselines 
from  which  the  territorial  sea  of  islands  could  be  drawn  by  a  simple  refer¬ 
ence  to  Article  4  concerning  normal  baselines  and  Article  5  concerning 
straight  baselines.  Paragraph  3  had  been  proposed  by  Yugoslavia  in  an 
attempt  to  act  upon  the  International  Law  Commission’s  recommendation 
that  the  Conference  try  to  solve  the  complex  and  controversial  problem  of 
archipelagos.  However,  the  Philippines,  which  was  the  only  country 
directly  concerned  with  the  problem  which  had  submitted  a  proposal,  had 
since  withdrawn  its  proposal,  and  accordingly  the  Yugoslav  proposal  with 
respect  to  an  additional  paragraph  3  would  also  be  withdrawn.  The  Danish 
delegate,  Sorensen,  expressed  regret  that  the  Yugoslav  delegation  had 
withdrawn  its  proposal  since  he  felt  that  the  complexities  of  the  problem 
would  be  greatly  reduced  by  the  application  of  Article  5  to  archipelagos, 
particularly  as  the  newly  adopted  draft  of  that  article  limited  the  length 
of  baselines  to  fifteen  miles  and  reserved  the  right  of  innocent  passage  in 
all  areas  which  a  straight  baseline  would  enclose.  The  Danish  delegation 
therefore  took  up  the  former  Yugoslav  proposal  and  formally  re-introduced 
it.  It  was  withdrawn  again  after  Fitzmaurice,  supported  by  Bartos,  had 
stated  that  although  he  agreed  with  the  Danish  delegation  that  the  question 
of  archipelagos  was  important,  it  required  considerably  more  study.1 

The  final  draft  Article  concerning  islands  and  which  was  incorporated  in 
the  Convention  on  the  Territorial  Sea  and  Contiguous  Zone  read  as  follows : 

1.  An  island  is  a  naturally-formed  area  of  land,  surrounded  by  water,  which  is 
above  water  at  high-tide. 

2.  The  territorial  sea  of  an  island  is  measured  in  accordance  with  the  provisions  of 
these  articles. 

The  problems  of  archipelagos  were  once  more  considered  too  complex 
for  solution.  Even  so,  certain  attitudes  with  respect  to  archipelagos  are 
discernible  from  the  debates.  Of  those  few  countries  which  were  involved 
in  the  discussions,  the  United  Kingdom  could  probably  be  classified  as 
having  the  most  conservative  views  on  the  question  of  the  waters  of  archi¬ 
pelagos,  yet  even  that  country  was  prepared  to  concede  that  a  special 
regime  needed  to  be  worked  out  for  such  situations.  The  delegates  for 
the  most  part  saw  the  problem  as  basically  concerned  with  the  maximum 
length  of  lines  which  could  be  drawn  linking  groups  of  islands  together. 
A  failure  to  agree  on  this  point  meant  that  they  were  unable  to  advance  any 
solution  to  the  problem. 

At  the  Second  United  Nations  Conference  on  the  Law  of  the  Sea  in 
i960,  both  the  Philippine  and  Indonesian  delegates  spoke  with  respect  to 


1  Ibid.,  pp.  162-3. 
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their  special  position  as  archipelagos.1  The  Philippines  introduced  an 
amendment2  to  an  eighteen-Power  proposal,3  which  included  Indonesia,  to 
the  effect  that  none  of  the  provisions  contained  in  the  proposal  respecting 
the  breadth  of  the  territorial  sea  would  affect  the  juridical  nature  of  historic 
waters.  Since  the  General  Assembly  had  resolved  to  embark  upon  a  special 
study  of  historic  waters,  it  was  felt  by  some  delegations  that  the  Philippine 
amendment  was  inopportune.  The  eighteen-Power  proposal  was  rejected 
by  thirty-nine  votes  to  thirty-six  with  thirteen  abstentions,4  and  no  further 
consideration  was  given  at  the  Geneva  Conference  to  archipelagic  waters. 


VIII.  State  Practice  in  the  Matter  of  Archipelagos 


(a)  Aaland  Islands 

The  islands  of  Finland  are  in  places  related  to  and  in  other  places 
detached  from  the  coast,  the  principal  examples  of  the  latter  being  the 
Aaland  Islands  which  were  treated  as  a  unit  for  the  purposes  of  their 
demilitarization  by  the  Convention  of  20  October  1921,  but  not  for  the 
purpose  of  territorial  waters,  which  were  specified  to  extend  for  a  distance  of 
three  miles  from  the  low-water  mark  of  islands,  islets  and  reefs  not  per¬ 
manently  submerged  and  lying  within  the  co-ordinates  specified.5  How¬ 
ever,  in  the  subsequent  treaty  of  Helsingfors  of  19  August  1925  between 
Germany,  Denmark,  Estonia,  Finland,  Latvia,  Lithuania,  Norway, 
Poland,  Danzig,  Sweden  and  the  Soviet  Union,  it  was  agreed  that  the 
Contracting  Parties  would  raise  no  objection  to  the  application  by  any  of 
them  of  its  laws  within  a  zone  extending  to  twelve  nautical  miles  from  the 
‘exterior  limit  of  the  archipelagos’  to  vessels  which  were  obviously  en¬ 
gaged  in  contraband  traffic.  The  Aaland  Islands  were  the  principal  bene¬ 
ficiaries  of  this  provision  other  than  the  coastal  archipelagos  of  the  Baltic.6 

On  18  August  1956  Finland  legislated  to  establish  a  baseline  system  for 
its  coasts,  the  length  of  each  baseline  being  ‘twice  the  breadth  of  the 
marginal  seas’,  or  eight  miles.  Coastal  archipelagos  which  fell  within  the 
system  established  by  these  limits  were  enclosed  in  the  continental  base¬ 
line,  and  island  groups  which  were  too  far  out  to  sea  to  be  so  encompassed 
would  have  their  own  single  territorial  sea  based  on  closing  lines  of  six 
miles.  Islands  which  escaped  this  system  would  be  treated  as  single  units. 
Where  archipelagos  were  enclosed,  the  sea  inside  the  closing  line  would 
have  the  status  of  internal  waters.7 
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1  United  Nations  Conference  on  the  Laic  of  the  Sea,  i960,  Official  Records,  pp.  51  et  seq. 

2  Ibld->  P-  i67-  3  ibid.,  p.  165.  4  Ibid  (  p 

5  League  of  Nations  Treaty  Series,  vol.  9,  p.  21 1,  Art.  2  (II). 

6  Ibld'’  vob  42,  p.  73,  Art.  9.  A  similar  provision  was  incorporated  in  the  Peace  Treaty  of 

Dorpat  of  1920  between  Finland  and  Russia,  though  referring  only  to  archipelagos  in  the  Gulf  of 
E  inland,  and  hence  to  coastal  archipelagos,  Martens,  Nouveau  Recueil  general  de  traites  (3rd  Ser  ) 
vol.  12,  p.  39,  Art.  3.  7  u.N.  Doc.  a/CONF.  13/18,  p.  29b! 
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(b)  The  Faeroes 

By  an  Order  of  27  February  1903  Denmark  reserved  exclusively  for 
Danish  nationals  fishing  rights  ‘in  the  waters  adjacent  to’  the  Faeroe 
Islands  within  a  distance  of  three  nautical  miles  measured  from  the  outer¬ 
most  line  along  which  the  land  is  dry  at  low  tide,  throughout  the  extent  of 
the  coasts  of  the  islands,  together  with  the  islets,  rocks  and  shoals  appurten¬ 
ant  thereto.1  By  an  Exchange  of  Notes  of  22  April  1955  between  the  Danish 
Government  and  the  Government  of  the  United  Kingdom  the  exclusive 
fishery  zone  of  the  Faeroes  was  agreed  upon  as  follows:  Straight  lines  de¬ 
limit  the  outer  limits  of  the  zone,  based  on  the  islands  as  a  group,  and  arcs 
of  circles  have  been  applied  to  round  off  the  limits  where  two  straight  lines 
meet.  Following  this  agreement  Denmark  issued  an  Order  of  20  May  1955 
extending  the  Order  of  1903  to  the  zone  so  established.2  Within  this  zone 
the  Faeroe  Islands  Act  prohibiting  trawl  fishing  in  the  territorial  sea  applies. 

(c)  Galapagos  Islands 

The  first  thorough-going  archipelagic  claim  not  based  on  double  the 
territorial  sea  closing-line  principle  was  that  of  Ecuador  respecting  the 
Galapagos  Islands.  These  consist  of  fifteen  large  islands  and  a  number  of 
smaller  islands.  The  Civil  Code  of  Ecuador  proclaims  that  the  territorial 
sea  is  part  of  the  national  domain.  Originally  this  was  limited  to  three  miles, 
but  step  by  step  the  limit  has  been  extended.  In  1934  a  fishery  regulation 
made  pursuant  to  the  Civil  Code  declared  the  Galapagos  Islands  to  be  a 
Fish  and  Game  Preserve  and  National  Park,  with  a  territorial  sea  of  fifteen 
miles.  In  1938  foreign  fishing  vessels  were  prohibited  from  entering  without 
a  licence  into  the  territorial  waters  of  Ecuador.3  By  Congressional  Decree  of 
21  February  1951  Ecuador  defined  its  territorial  sea,  and  Article  3  pro¬ 
vided:  ‘Also  considered  as  the  territorial  sea  are  those  waters  comprised 
within  a  perimeter  of  12  nautical  miles  measured  from  the  outermost 
promontories  of  the  farthest  islands  of  the  Colon  archipelago.  . . Article  2 
of  the  Decree  of  22  February  provides  that:  ‘For  the  purpose  of  sea  fishing 
and  hunting  in  general  the  territorial  waters  of  the  Republic  will  be  con¬ 
sidered  to  comprise  12  nautical  miles,  measured  from  the  line  of  the  lowest 
tide  at  the  extreme  points  of  the  furthest  islands  forming  the  Colon  archi¬ 
pelago  (Galapagos  Islands).’4  The  lengths  of  the  baselines  applied  to  the 
group  are  respectively:  48,  62,  32,  124,  147,  7^  an(^  47  nautical  miles.  No 
indication  was  given  of  Ecuador’s  views  respecting  the  status  of  the  enclosed 

1  U.N.  Doc.  ST/LEG/SER.  B/6,  p.  467. 

2  Ibid.,  p.  468. 

3  Riesenfeld,  Protection  of  Coastal  Fisheries  in  International  Law  (1942).  P-  243- 

4  A  French  translation  is  in  U.N.  Doc.  ST/LEG/SER.  B/6,  p.  487.  The  English  translation  is 
made  from  the  original  Spanish. 
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waters,  but  since  the  archipelagic  definition  was  merely  a  specific  applica¬ 
tion  of  the  territorial  waters  system  of  the  whole  country  it  is  to  be  assumed 
that  it  was  intended  that  they  should  be  internal  waters.  On  29  January 
J952  a  Presidential  Decree  required  foreign  fishing  boats  to  obtain  licences 
for  the  purpose  of  engaging  in  fishing  operations  in  ‘insular  territorial 
waters’  of  the  Galapagos  Archipelago.1 

On  18  August  1952  a  Tripartite  Declaration  on  the  Maritime  Zone  was 
made  by  Chile,  Peru  and  Ecuador  in  which  they  jointly  proclaimed  as  a 
principle  of  their  international  maritime  policy  that  each  of  them  possessed 
sole  sovereignty  and  jurisdiction  over  the  area  of  sea  adjacent  to  the  coast 
of  its  own  country  and  extending  not  less  than  200  nautical  miles  there¬ 
from.  xArticle  3  (IV)  provided: 

The  zone  of  200  nautical  miles  shall  extend  in  every  direction  from  any  island  or 
group  of  islands  forming  part  of  the  territory  of  a  declared  country.  The  maritime 
zone  of  an  island  or  group  of  islands  belonging  to  one  declared  country  and  situated  less 
than  200  nautical  miles  from  the  general  maritime  zone  of  another  declared  country 
shall  be  bounded  by  the  parallel  of  latitude  drawn  from  the  point  at  which  the  land 
frontier  between  the  two  countries  reaches  the  sea.2 

The  effect  of  the  extension  of  Ecuadorian  sovereignty  to  200  miles  meant 
in  the  case  of  the  Galapagos  the  drawing  of  a  trace  of  the  polygonal  base¬ 
line  of  the  group,  magnified  by  the  distance  of  200  miles  drawn  at  right 
angles  to  each  straight  line.  Obviously  a  vast  expanse  of  ocean  was  thereby 
withdrawn  from  the  regime  of  the  high  seas.  On  14  May  1955  a  Presidential 
Decree  authorized  foreign  fishing  boats  to  take  certain  marine  species  ‘in 
the  zone  occupied  within  the  limit  of  200  nautical  miles  measured  from  the 
low  water  mark  at  the  outermost  points  of  the  Galapagos  (Colon)  Archi¬ 
pelago’.3 

In  the  case  of  the  Galapagos,  the  conservation  of  the  rare  creatures  that 
exist  there  justifies  an  extended  non-contamination  zone,  and  the  remote¬ 
ness  of  the  group  perhaps  explains  why  little  attention  has  been  drawn  to  the 
claim.  There  has  been  no  interference  with  any  of  the  shipping  between 
Panama  and  New  Zealand,  which  normally  passes  within  sight  of  the 
Galapagos. 


( d )  Iceland 


Although  not  an  archipelago  in  the  geographical  sense  of  the  term, 
Iceland  a  mid-ocean  State  with  a  number  of  islands  associated  with  the 
principal  one  is  in  an  analogous  situation.  The  Regulations  of  19  March 


1  U.N.  Doc.  ST/LEG/SER.  B/6,  p.  488. 

cr/C°rfere7e  °n  ***  E*ploitation  and  Conservation  of  the  Maritime  Resources  of  the  South  Pacific 
Chile,  Ecuador,  Peru.  Agreements  and  other  Documents  1032-1066  (1067)  n  20 

2  U.N.  Doc.  ST/LEG/SER.  B/6,  p.  49o.  1  )  7h  P‘  2°' 
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1952  Concerning  Conservation  of  Fisheries  utilizes  a  baselines  system  which 
includes  what  might  be  called  ‘coastal  archipelagos’  in  the  unitary  system 
of  the  main  island,  but  excludes  the  outer  islands  Grimsey,  Kolbeinsey, 
Hvalsbakur  and  Geirfugladrangur,  which  have  their  own  territorial  waters. 
Iceland  is  therefore  not  to  be  classified  as  a  State  with  a  mid-ocean  archi¬ 
pelagic  claim,1  although  it  has  supported  the  application  of  the  baseline 
principle  to  mid-ocean  archipelagos.2 

(e)  Malagasy  Republic 

The  geographical  character  of  Madagascar  is  such  that  it  is  best  classified 
as  a  continental  island  with  coastal  archipelagos,  and  a  baseline  embracing 
the  dependencies  and  the  mainland  within  a  single  territorial  waters  system 
would  be  rationalized  accordingly.  But  it  becomes  a  matter  of  size  and  pro¬ 
portion  only  whether  such  a  group  of  islands  is  characterized  as  a  mid¬ 
ocean  archipelago  or  as  a  mainland  with  coastal  archipelagos;  and  this 
somewhat  artificial  distinction,  without  obvious  relevance  to  comparable 
economic  and  social  interests,  lends  some  colour  to  the  view  that  the  base¬ 
line  formula  in  the  Geneva  Convention  is  as  applicable  to  at  least  some  mid¬ 
ocean  island  formations  as  it  is  to  continental  coastlines. 

On  22  February  1963  the  Malagasy  Republic  decreed  a  twelve-mile 
territorial  sea  drawn  from  a  baseline  described  on  an  annexed  map.3  The 
effect  is  to  include  in  a  polygonal  structure  the  main  island  and  the  islands 
Nosy  Lava,  Nosy  Iranja,  Chesterfield,  Nosy  Vao,  Nosy  Mavony,  Nosy 
Androira,  Nosy  Andriagosy,  Nosy  Hao,  Nosy  Maaitra,  Nosy  Nepato,  Nosy 
Voara,  Nosy  Ngotsy  and  Nosy  Akao.4  The  lie  Ste-Marie  is  included,  and 
on  the  west  coast  the  line  extends  thirty  miles  from  Madagascar  and  is  150 
miles  between  islands.  The  polygon  roughly  corresponds  with  the  conti¬ 
nental  shelf.  On  4  March  1963  regulations  were  issued  respecting  fishery 
within  the  territorial  waters  thus  defined.5 

Although  the  Government  of  the  Malagasy  Republic  asked  the  United 
Nations  in  July  1963  to  circulate  a  copy  of  the  decree  and  accompanying 
map,  the  only  country  which  addressed  a  Note  thereto  was  Japan,  which 
reserved  its  position  respecting  all  possible  consequences  which  might  be 
caused  by  the  application  of  the  legislative  measures  taken  by  the  Republic. 

(/)  The  Philippines 

The  Philippine  Archipelago  is  a  compact  group  of  7,104  islands,  linked 
by  a  common  submarine  platform.  It  is  uncontested  that  countless  gener¬ 
ations  of  Filipinos  have  derived  a  large  part  of  their  food-supply  from  the 

1  Ibid.,  p.  516.  2  U  N.  Doc.  A/2934,  1955,  pp.  46-7. 

3  D^cret  Nos.  61-131,  Journal  officiel  de  la  Republique  Malgache,  No.  277,  p.  663. 

4  Revue  generale  de  droit  international  public,  67  (1963k  P-  638. 

5  ArrSte  No.  647,  Journal  officiel  de  la  Republique  Malgache,  No.  277,  p.  664. 
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waters  between  and  around  these  islands,  and  that  a  growing  population 
will  increasingly  depend  on  local  marine  resources.1 

The  Philippines  claim  that  the  waters  in,  between  and  around  the  islands, 
and  extending  outwards  to  a  perimetric  boundary  line,  are  their  national 
waters.  A  system  of  straight  baselines  is  drawn  around  the  outer  limits  of 
the  outer  islands  in  order  to  enclose  the  waters  inside  as  internal  waters, 
and  the  territorial  sea  is  drawn  to  the  co-ordinates  mentioned  in  the  Treaty 
of  Paris  of  1898.  Although  more  recently  it  has  been  supported  upon  argu¬ 
ments  derived  from  geography  and  economic  necessity,  and  is  to  this 
extent  asserted  to  be  an  instance  of  a  general  principle  rather  than  a 
derogation  therefrom,  the  claim  began  as  an  historical  one,  its  alleged 
basis  being  the  treaties  of  1898  and  1900  between  the  United  States  and 
Spain,  which  ceded  the  Philippines  to  the  United  States.2  Article  III  of 
the  Treaty  of  Paris  of  18983  stated  that  ‘Spain  cedes  to  the  United  States 
the  archipelago  known  as  the  Philippine  Islands,  and  comprehending  the 
islands  lying  within  the  following  line.  .  .  .’  (There  follow  stated  co¬ 
ordinates.)  This  article,  it  is  claimed,  indicates  that  what  was  ceded  as 
territory  was  not  just  the  land  territory  contained  within  the  line,  but  the 
seas  as  well. 

The  treaty  of  1900  between  the  United  States  and  Spain4  sought  to 
remove  any  misunderstanding  involved  in  an  interpretation  of  Article  III 
of  the  treaty  of  1898.  Its  sole  Article  ceded  to  the  United  States  ‘any  and 
all  islands  belonging  to  the  Philippine  Archipelago  lying  outside  the  lines 
described  in  Article  III  of  that  Treaty,  and  particularly  to  the  Islands  of 
Cagayan  Sulu  and  Sibutu  and  their  dependencies  .  .  The  reference  here 
implies  that  the  Archipelago  is  comprised  of  islands  only. 

The  Philippines  maintain  that  their  claims  to  the  waters  within  the  co¬ 
ordinates  set  out  in  the  above  treaties  were  recognized  in  the  treaty  of  1930 
between  the  United  Kingdom  and  the  United  States  regarding  the  boundary 
between  the  Philippines  and  North  Borneo.5  Article  1  referred  to  ‘the  line 
separating  the  islands  belonging  to  the  Philippine  archipelago  .  .  .  and  the 
islands  belonging  to  the  State  of  Borneo’.  Article  3  provided  that  ‘all  islands 

1  The  economics  of  the  Philippine  claim  have  been  discussed  by  Coquia  in  Far  Eastern  Law 
Review ,  7  (1959),  pp.  435-55. 

2  The  history  does  not  go  beyond  1898.  Art.  1  of  the  Spanish  Law  of  Waters  of  3  August  1866 
included  as  part  of  the  national  domain,  the  coast  of  the  sea,  that  is,  the  maritime  zone  encircling 
the  coast,  to  the  full  width  recognized  by  international  law;  Feliciano,  Okazaki,  Aiers  and  Klein 
in.  Philippine  International  Law  Journal,  1  (1962),  pp.  157-71. 

3  Malloy,  Treaties,  Conventions  .  .  .  ,  vol.  2,  p.  1690. 

4  Ibid.,  p.  1696. 

5  British  and  Foreign  State  Papers,  vol.  132,  p.  367.  This  convention  related  to  the  Turtle  and 
Mangsee  Islands  which  were  recognized  as  belonging  to  the  Philippines.  The  convention  also 
added  the  phrase  ‘the  territory  over  which  the  present  Government  of  the  Philippine  Islands 
exercise  jurisdiction’.  This  addition  was  apparently  in  order  to  draw  territory  not  included  in  the 
treaties  of  cession  into  this  general  scheme.  Tanada  and  Fernando,  Constitution  of  the  Philippines 
(1952),  p.  36. 
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to  the  north  and  east  of  the  said  line  and  all  islands  and  rocks  traversed  by 
the  said  line,  should  there  be  any  such,  shall  belong  to  the  Philippine 
archipelago  and  all  islands  to  the  south  and  west  of  the  said  line  shall 
belong  to  the  State  of  Borneo’.  The  references  throughout  the  treaty  are  to 
islands  and  not  to  waters.  The  expressions  employed  are  the  same  for  both 
the  Philippine  and  the  Borneo  side  of  the  boundary  and  the  British  cannot 
be  thought  to  have  been  endorsing  sovereignty  over  waters  on  their  side. 

The  Philippines  then  state  that  the  Tydings-McDuffie  Act1  of  1934  also 
recognizes  their  sovereignty  over  the  waters  within  the  co-ordinates  set  out 
in  the  treaties  of  1898  and  1900.  That  Act  refers  to  ‘sovereignty’  over  the 
territory  and  people  of  the  Philippine  Islands.  The  expression  ‘Philippine 
Islands’  is  employed  in  the  Act,  and  not  the  expression  ‘Philippine  Archi¬ 
pelago  ,  the  classical  definition  of  which  as  an  ‘island  studded  sea’  is  so 
frequently  advanced  by  the  Philippines  as  a  proof  of  its  claim. 

In  addition  to  the  Tydings-McDuffie  Act,  the  Philippines  claim  that  the 
United  States  endorsed  their  claims  by  accepting  the  definition  of  the 
national  territory  contained  in  Article  1  of  the  Constitution  of  the  Philip¬ 
pines.  Section  1  of  Article  1  states: 

The  Philippines  comprises  all  the  territory  ceded  to  the  United  States  by  the  Treaty 
of  Paris  concluded  between  the  United  States  and  Spain  on  the  10th  day  of  December, 
1898,  the  limits  of  which  are  set  forth  in  article  3  of  said  treaty  together  with  all  the 
islands  embraced  in  the  treaty  concluded  at  Washington  between  the  United  States  and 
Spain  of  the  7th  day  of  November,  1900,  and  in  the  treaty  concluded  between  the 
United  States  and  Great  Britain  on  the  2nd  day  of  January,  1930,  and  all  the  territory 
over  which  the  present  Government  of  the  Philippines  exercises  jurisdiction. 

No  evidence  has  been  forthcoming  that  during  the  period  when  the  United 
States  administered  the  Philippines  the  Treaty  of  Paris  was  interpreted  as 
a  conveyance  to  the  United  States  of  the  waters  as  well  as  of  the  land 
elevations  within  the  stated  co-ordinates,  although  recently  an  attempt  has 
been  made  to  read  such  an  interpretation  into  the  Fisheries  Act.2 

The  first  mention  of  a  claim  to  exclusive  rights  over  the  waters  within 
the  co-ordinates  of  the  Treaty  of  Paris  was  made  in  1955,  when  in  a  Note 
Verbale  of  7  March  authorized  by  the  President  of  the  Philippines  though 
not  at  that  stage  supported  by  any  legislative  action,  the  Philippine 
Government  wrote  to  the  Secretary-General  of  the  United  Nations: 

All  waters  around,  between  and  connecting  different  islands  belonging  to  the  Philip¬ 
pine  Archipelago,  irrespective  of  their  width  or  dimension,  are  necessary  appurtenances 
of  its  land  territory,  forming  an  integral  part  of  the  national  or  inland  water,  subject  to 
the  exclusive  sovereignty  of  the  Philippines.  All  other  water  areas  embraced  within  the 
lines  described  in  the  Treaty  of  Paris  of  10  December  1898,  the  Treaty  concluded  at 
Washington,  D.C.,  between  the  United  States  and  Spain  on  7  December  1900,  the 


1  British  and  Foreign  State  Papers,  vol.  137,  p.  690 


2  See  below,  p.  38. 
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Agreement  between  the  United  States,  and  the  United  Kingdom  of  2  January  1930, 
and  the  Convention  of  6  July  1932,  between  the  United  States  and  Great  Britain  as 
reproduced  in  section  6  of  Commonwealth  Act  No.  4003  and  Article  1  of  the  Philip¬ 
pine  Constitution,  are  considered  as  maritime  territorial  waters  of  the  Philippines  for 
purposes  of  protection  of  its  fishing  rights,  conservation  of  its  fishery  resources,  en¬ 
forcement  of  its  revenue  and  anti-smuggling  laws,  defence  and  security,  and  pro¬ 
tection  of  such  other  interests  as  the  Philippines  may  deem  vital  to  its  national  welfare 
and  security,  without  prejudice  to  the  exercise  by  friendly  foreign  vessels  of  the  right  of 
innocent  passage  over  these  waters.  All  natural  deposits  or  occurrences  of  petroleum  or 
natural  gas  in  public  and/or  private  lands  (or  other  submerged  lands)  within  the  terri¬ 
torial  waters  or  on  the  continental  shelf,  or  its  analogue  in  an  archipelago,  seaward 
from  the  shores  of  the  Philippines  which  are  not  within  the  territories  of  other  countries, 
belong  inalienably  and  imprescriptibly  to  the  Philippines,  subject  to  the  right  of 
innocent  passage  of  ships  of  friendly  foreign  States  over  those  waters.1 

In  a  Note  verbale  of  20  January  19562  to  the  United  Nations  concerning 
its  observations  on  the  drafts  of  the  International  Law  Commission  on  the 
law  of  the  sea,  the  Government  restated  in  substance  the  contents  of  its 
Note  verbale  of  the  previous  year.  The  Note  added  that: 

The  Philippine  Government  considers  the  limitation  of  the  territorial  sea  as  referring 
to  those  waters  within  the  recognized  treaty  limits,  and  for  this  reason  it  takes  the  view 
that  the  breadth  of  the  territorial  sea  may  extend  beyond  twelve  miles. 

The  Philippines  suggested  that  it  might  be  necessary  to  make  exceptions 
upon  historical  grounds  on  the  basis  of  treaties  between  States.  It  pointed 
out  that  the  rules  prescribing  the  limits  of  the  territorial  sea  were  predicated 
largely  upon  the  continental  nature  of  a  coastal  State,  and  the  Philippine 
Government  felt  that  special  provisions  should  be  made  to  take  into 
account  the  archipelagic  nature  of  some  other  States. 

It  will  be  noticed  that  in  the  document  of  1955  the  waters  intermediate 
within  the  islands  are  loosely  described  as  ‘maritime  territorial  waters  of 
the  Philippines’.  No  doubt  as  a  result  of  governmental  reflection  upon  the 
Conventions  adopted  at  Geneva  in  1958,  more  precise  characterization  was 
felt  to  be  necessary  and  legislation  purporting  to  define  the  baselines  of  the 
territorial  sea  of  the  Philippines  was  introduced  into  the  Philippine  Con¬ 
gress  and  came  into  force  on  17  June  1961. 3  In  the  Preamble  the  Act 
refers  to  the  treaties  described  above  and  recites  that  all  the  waters  within 
the  limits  set  out  in  those  treaties  have  always  been  regarded  as  part  of  the 
territory  of  the  Philippine  Islands,  irrespective  of  distances,  because  they 
are  ‘necessary  appurtenances  of  the  land  territory’.  It  then  provides  that  the 
territorial  sea  is  to  be  delimited  by  reference  to  straight  baselines  which  are 

1  U.N.  Doc.  A/2934,  1955,  pp.  52-3- 

U.N.  Doc.  A/CN.  4/99,  in  Yearbook  of  the  International  Lazv  Commission  (1956— II),  p.  70. 

3  Republic  Act  No.  3046.  Senator  Tolentino,  introducing  the  Bill  to  Define  the  Baselines  of 
the  Territorial  Sea,  stated  that  ‘the  exact  delimitation  between  the  inland  or  internal  waters  and 
the  territorial  sea  has  not  been  officially  described  by  specific  description’,  Congressional  Record 
of  the  House  of  Representatives  (1961-II),  May  5,  p.  2644. 
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drawn  from  enumerated  points  on  the  outermost  islands  of  the  archipelago, 
and  declares  that  all  waters  within  the  baselines  are  to  be  considered  as 
inland  or  internal  waters  of  the  Philippines.  A  further  Act  of  18  September 
19681  altered  a  number  of  co-ordinates  erroneously  described  in  the  pre¬ 
vious  Act  and  made  a  reservation  in  Section  2  with  respect  to  the  baselines 
for  the  territorial  sea  of  Sabah. 

Although  the  Note  verbale  of  1955  founded  the  Philippine  claim  on  the 
interpretation  of  the  Treaty  of  Paris,  and  thus  on  the  argument  that  Spain 
had  sovereignty  over  the  waters  which  it  is  alleged  to  have  conveyed  to  the 
United  States,  there  is  no  historical  evidence  of  an  assertion,  or  exercise,  of 
jurisdiction  over  the  relevant  waters  by  either  Spain  or  the  United  States. 
If  the  waters  are  to  be  regarded  as  Philippine  waters  in  derogation  from 
international  law,  this  can  only  be  the  outcome  of  international  toleration 
of  a  claim  embodied,  if  one  accepts  the  Philippine  contention,  in  the  Treaty 
of  Paris,  but  not  proven  to  antedate  it.  Since  it  is  clearly  more  advantageous 
to  the  Philippines  to  argue  that  their  claim  is  pursuant  to  international  law 
than  to  defend  it  as  a  historical  derogation  therefrom,  sociological,  geo¬ 
graphical,  geophysical  and  economic  arguments  have  been  advanced  to 
reinforce  the  historical  contention.  These  arguments  crystallized  mainly 
in  the  addresses  to  the  Geneva  Conference  in  i960  by  the  leader  of  the 
Philippine  Delegation,  Senator  Tolentino,2  who  is  the  architect  of  the 
Philippine  claim,  and  in  the  literature  of  the  Philippines,  which  emanates 
in  part  from  Government  policy  circles.3  In  essence  the  position  adopted 
has  been  that  contemporary  international  law  does  not  impose  absolute 
restrictions  on  the  extent  of  coastal  waters,  and  that  special  situations  need 
special  treatment. 

In  his  statement  to  the  second  United  Nations  Conference  on  the  Law  of 
the  Sea,  Senator  Tolentino  suggested  that  there  were  three  reasons  for 
accepting  the  sovereignty  of  the  coastal  State  over  the  territorial  sea.4 
These  were: 

(i)  security,  which  required  a  State  to  have  exclusive  control  of  approaches 
to  its  shores; 

(ii)  furtherance  of  commercial,  fiscal  and  political  interests,  which 
necessitate  a  close  supervision  of  ships  entering  or  leaving  coastal 
seas ; 

(iii)  the  exclusive  enjoyment  of  the  products  of  the  sea  near  to  the  shores, 
which  is  essential  for  the  existence  and  welfare  of  the  coastal  popu¬ 
lation. 

1  Republic  Act  No.  5446. 

2  Second  United  Nations  Conference  on  the  Lazo  of  the  Sea,  Official  Records,  p.  51.  Republished 
in  San  Beda  Law  Journal,  1  (1959-61),  p.  3. 

3  For  Philippine  literature  see  below,  p.  58.  4  Loc.  cit.  (this  page,  n.  2). 
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He  concluded  that  the  question  of  the  delimitation  of  the  territorial  sea 
was  not  to  be  resolved  on  the  basis  of  the  application  of  abstract  legal 
principles,  but  by  reference  to  concrete  political  and  economic  consider¬ 
ations  : 

The  territorial  sea  is  not  a  mere  juristic  concept ;  it  is  vitally  linked  with  the  economic 
and  political  security  of  the  coastal  State.  The  question  of  the  breadth  of  the  territorial 
sea  is,  therefore,  as  to  each  coastal  State,  inseparably  connected  with  the  question  of 
self-preservation  or  survival. 

He  did  not  believe  that  there  was  any  established  international  law  rule  on 
the  breadth  of  the  territorial  sea,  and  accordingly  no  convention  could 
deprive  a  State  of  that  which  it  had  previously  claimed.  His  answer  to 
those  who  would  maintain  that  the  right  of  all  States  to  navigate  freely  on 
the  high  seas  was  being  denied,  was  that  the  loss  of  an  abstract  legal  right, 
held  in  common,  over  undefined  sea  areas  was  a  consideration  subordinate 
to  the  ‘exclusive  sovereignty  and  jurisdiction  ...  on  a  definite  area  of  waters 
adjacent  to  its  coast’.  He  concluded  that  ‘.  .  .  it  is  unthinkable  and  im¬ 
possible  for  us  to  lend  our  support  to  any  proposal  which  may  be  inter¬ 
preted,  even  remotely,  as  impairing  any  of  our  historic  rights,  and  wThich 
may  be  used  as  an  excuse  by  foreign  vessels  and  fishermen  to  penetrate 
with  impunity  into  the  very  heart  of  our  archipelago’. 

The  Philippines  rely  to  a  great  extent  upon  historical  justification  for 
the  delimitation  of  the  extent  of  their  maritime  domain,  but  the  arguments 
of  geography  and  geology  which  the  Philippine  apologists  have  adverted  to 
are  not  inconsiderable.  It  has  been  suggested  that  the  island  chains  on 
either  side  of  the  triangle  composed  of  the  island  of  Luzon  in  the  north, 
Palawan  in  the  south-west  and  Mindanao  in  the  south-east  are  so  closely 
connected  with  one  another  as  to  form  an  almost  continuous  coastline. 
The  implication  is  that  straight  baselines  can  be  drawn  without  traversing 
great  expanses  of  water.  The  problem  is  that  within  this  triangle  are  located 
several  seas  of  a  not  inconsiderable  size.  However,  it  is  argued  that  the 
whole  archipelago  rests  on  a  single  submarine  platform  connecting  to¬ 
gether  with  islands  of  Luzon,  the  Visayan  group,  Minandao,  the  Sulu 
archipelago,  the  Turtle  and  Cagayan  Sulu  groups,  the  Balabac  group, 
Palawan  and  Mindoro.  The  argument  has  thus  been  advanced  that  the 
enclosed  seas  of  the  Philippines  appear  to  be  nothing  more  than  depressions 
or  basin  seas  within  this  submarine  platform,  separated  by  shallow  barriers 
or  submarine  ridges  from  the  Pacific  Ocean  to  the  east,  from  the  South 
China  Sea  to  the  west  and  from  the  Indonesian  Seas  to  the  south.  It  is 
further  alleged  that  the  bottom  water  of  the  central  seas  of  the  Philippines 
is  not  in  tree  communication  with  any  of  the  major  seas  surrounding  the 
archipelago,  although  this  argument  is  not  supported  by  the  evidence  in 


MID-OCEAN  ARCHIPELAGOS  IN  INTERNATIONAL  LAW  31 

the  Admiralty  Tide  Tables.1  It  is  from  such  considerations  that  the  con¬ 
clusion  is  drawn  by  the  Philippines  that  the  maritime  spaces  lying  inside  or 
between  the  constituent  islands  and  islets  of  the  archipelago  are  ‘nothing 
more  nor  less  than  projections  or  appurtenances  of  the  island  territory 
dividing  or  surrounding  them’.2 

The  Philippines,  as  an  archipelagic  State,  have  particular  interests  and 
unique  problems,  and  it  is  not  unreasonable  that  the  Philippine  Govern¬ 
ment  should  seek  to  have  these  interests  recognized  and  these  problems 
resolved  by  the  international  community.  The  principal  and  enduring 
interest  lies  in  the  exclusive  exploitation  of  the  fisheries  and  other  bio¬ 
logical  resources  of  the  waters  around  the  islands.  The  reliance  of  the 
population  of  the  Philippines  upon  the  biological  resources  of  the  sea  is  not 
in  dispute,  and  this  need  is  advanced  as  a  justification  of  the  claim  to 
extensive  territorial  waters.  The  argument  assumes  that  the  resources  are 
insufficient  to  support  both  domestic  and  foreign  fishermen,  although  the 
Philippine  Government  has  apparently  done  little  research  to  verify  this. 

The  second  interest  of  importance  to  the  Philippines  is  that  of  security. 
This  can  be  conceived  in  terms  either  of  security  from  military  attack  by  a 
hostile  power,  or  in  the  more  limited  sense  of  protecting  its  coastal  areas 
from  illegal  landing  of  aliens  and  smuggling  of  goods.  In  the  first  sense,  the 
development  of  missiles  and  aircraft  of  great  range  operating  from  naval 
vessels  makes  any  breadth  of  the  territorial  sea  irrelevant.  In  the  second 
sense,  the  effective  capability  of  controlling  access  to  the  land  is  far  more 
useful  than  an  extended  sea  boundary. 

In  1969  a  Bill3  was  introduced  into  the  Philippines  House  of  Repre¬ 
sentatives  by  Congressman  Enverga  which  sought  to  extend  the  territorial 
sea  of  the  Philippines  a  distance  of  thirty  nautical  miles  from  the  baselines 
of  the  archipelago.  In  addition,  the  Bill  sought  to  establish  a  contiguous 
zone  of  up  to  200  nautical  miles  for  the  purpose  of  national  welfare  and 
security;  exploitation,  protection  and  conservation  of  Philippine  mineral 
resources;  fishing  rights  and  the  enforcement  of  revenue  and  anti¬ 
smuggling  laws.  The  Bill  would  concede  the  right  of  innocent  passage  for 
friendly  foreign  vessels  through  these  ‘contiguous  waters’.  Where  the 
thirty-five  mile  territorial  limit  would  conflict  with  or  overlap  the  waters  of 
another  State,  then  the  Philippine  Government  would  negotiate  with  that 
country  for  the  common  use  of  such  waters.  Nothing  more  has  been  heard 
of  this  Bill,  known  as  the  Enverga  Bill,  but  the  speech  with  which  it  was 

1  The  point  is  made  by  Arreglado,  Legal  Adviser  to  the  Foreign  Ministry,  in  Decision  Law 
Journal  (i960),  p.  93.  The  Admiralty  Tide  Tables  (1969),  vol.  3,  p.  314,  show  amean  sea  level  of  2 
feet  at  Balabac,  a  6^-foot  tide  at  Sundahan,  and  at  Balas  on  Basilan  Strait  a  mean  sea  level  of  2'2 
feet.  This  indicates  a  4-foot  tide  in  the  Sulu  Sea. 

2  Arreglado,  loc.  cit.  in  the  preceding  note,  p.  93. 

3  Sixth  Congress  of  the  Republic  of  the  Philippines,  Fourth  Session,  H.R.  No.  18500. 
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introduced  into  Congress  is  interesting.1  It  attempts  to  rationalize  the 
Philippine  position  by  appeal  to  international  law.  Briefly,  it  states  that 
international  law  permits  of  a  territorial  sea  over  which  national  sovereignty 
may  be  extended,  and  that  the  Anglo-Norwegian  Fisheries  case  laid  down 
that  a  State  must  be  allowed  to  delimit  its  fisheries  zone  in  accordance  with 
historical,  geographical  and  economic  circumstances  and  not  necessarily 
under  generally  accepted  rules  of  international  law.  Then,  since  the 
Government  of  the  Philippines  believes  it  to  be  in  its  best  interests  to  have 
a  thirty-five-mile  territorial  sea,  the  adoption  of  such  a  limit  would  be  a 
valid  procedure. 

Although  the  Note  verhale  of  1955  referred  to  the  preservation  of  a  right 
of  innocent  passage  through  waters  there  loosely  described  as  ‘territorial 
waters’,  it  is  by  no  means  clear  that  this  right  continued  to  be  acknowledged 
once  the  waters  were  described  in  1961  as  inland  waters;  and,  in  any  event, 
since  the  Philippines  denies  that  there  is  any  customary  international  law 
right  respecting  the  innocent  passage  of  warships,  the  claim  embodies  the 
contention  that  foreign  warships  may  be  excluded  from  the  waters  within 
the  co-ordinates  specified  in  the  Treaty  of  Paris.2 

After  the  enactment  of  the  1961  legislation  several  countries  protested  to 
the  Philippine  Government,  and  diplomatic  negotiations  of  a  cautious,  and 
indeed  ambiguous,  character  were  instituted  by  the  United  Kingdom, 
United  States  and  Australia  respecting  the  passage  of  warships  through 
the  areas  of  claimed  waters.  The  question  arising  with  respect  to  the  United 
States  was  different  from  that  arising  with  respect  to  the  United  Kingdom 
and  Australia,  in  as  much  as  vessels  of  the  United  States  Navy  were  com¬ 
prehended  in  the  Military  Bases  Agreement  entered  into  in  1947  between 
the  United  States  and  the  Philippines.3  Article  IV  of  the  Agreement  states: 

.  .  .  United  States  public  vessels  operated  by  or  for  the  War  or  Navy  Departments,  the 
Coast  Guard  or  the  Coast  and  Geodetic  Survey,  and  the  military  forces  of  the  United 
States,  military  and  naval  aircraft  and  Government  owned  vehicles,  including  armor, 
shall  be  accorded  free  access  to  and  movement  between  ports  and  United  States  bases 
throughout  the  Philippines,  including  territorial  waters,  by  land,  air  and  sea.  .  .  . 

The  Philippines  interpret  this  Article  as  authorizing  entry  into  the 
Philippine  waters  without  previous  approval  only  to  those  categories  of 
ships  which  were  in  existence  when  the  Agreement  was  signed,  thereby 
excluding  nuclear-powered  ships.  No  customary  right  of  passage  for 

1  Sixth  Congress  of  the  Republic  of  the  Philippines,  Fourth  Session,  H.R.  No.  18500,  Ex¬ 
planatory  Note. 

2  Coquia  concluded  that  the  archipelago  theory  recognizes  the  principle  of  innocent  passage 
and  the  right  of  ‘historic’  passage.  International  straits,  he  claimed,  could  be  freely  used  by  ships 
of  all  nations.  Philippine  International  Law  Journal,  1  (1962),  p.  148.  This  assertion  would  not 
appear  to  be  borne  out  by  practice,  since  the  Philippine  Government  repeatedly  in  its  diplomatic 
notes  referred  to  ‘the  so-called  “right  of  innocent  passage”.’ 

3  United  Nations  Treaty  Series,  vol.  43,  p.  271;  TIAS  1775. 
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warships  is  conceded.  The  Philippine  Government,  in  Notes  of  26  Feb¬ 
ruary  and  1  October  1964  to  the  United  States  Embassy,  took  the  position 
that  nuclear-powered  ships  required  previous  authorization  before  passage. 
The  United  States  Government  conceded  something  of  the  Philippines’ 
claim  in  that  they  agreed  that  the  United  States  Embassy  in  Manila  would 
notify  the  Philippine  Government  of  the  movement  of  nuclear-powered 
ships  in  Philippine  waters,  which  is  done  at  the  assistant  naval  attache 
level.  The  question  arises  whether  the  United  States,  by  adopting  such  a 
procedure,  contrary  to  their  understanding  of  the  rule  of  international  law, 
has  not  contributed  to  the  creation  of  a  practice  which  has  become  rigid 
with  time,  and  which  will  tend  to  derogate  from  that  rule.  In  1965  Australia 
made  a  similar  agreement  with  the  Philippines  respecting  passage  of  Royal 
Australian  Naval  vessels.  The  then  Australian  Ambassador  and  the 
Philippine  Foreign  Minister  reached  an  understanding  that  the  procedure 
would  be  for  the  Australian  Defence  Attache  to  telephone  the  Philippine 
Navy  ‘at  a  low  level’  with  the  information  that  ships  were  to  pass. 

These  procedures  operated  successfully  until  1968,  when  the  implica¬ 
tions  of  the  Philippines’  claim  to  sovereignty  over  Sabah  became  apparent. 
Up  to  that  date  the  southern  limit  of  Philippine  waters  consisted  of  a  line 
circumscribing  the  coast  of  North  Borneo,  and  several  miles  off  that  coast. 
Theoretically,  the  inclusion  of  Sabah  in  the  Republic  of  the  Philippines 
would  imply  the  incorporation  in  Philippine  waters  of  all  the  sea  on  the 
coast  of  Sabah,  thus  eliminating  any  passage  through  the  Balabac  Straits, 
other  than  through  Philippine  waters.  This  logical  step  has  not  yet  been 
taken,  but  the  linking  together  of  the  Sabah  and  the  archipelago  question 
in  an  Act  of  Congress  of  19681  redefining  the  baselines  for  the  territorial 
sea  of  the  Philippines,  has  tended  to  heighten  tension  and  to  be  productive 
of  diplomatic  incidents.  Section  2  of  the  Act  states  that : 

.  .  .  the  definition  of  the  baselines  of  the  territorial  sea  of  the  Philippine  Archipelago  as 
provided  in  this  Act  is  without  prejudice  to  the  delineation  of  the  baselines  of  the 
territorial  sea  around  the  territory  of  Sabah,  situated  in  North  Borneo,  over  which  the 
Republic  of  the  Philippines  has  acquired  dominion  and  sovereignty. 

The  first  incident  arose  when  the  Commander-in-Chief  of  the  British 
Far  East  Command  ordered  six  Hunter  aircraft  to  pass  over  Jesselton 
(Kota  Kinabalu),  the  capital  of  Sabah,  after  fuelling  at  Clark  Field  in  the 
Philippines,  and  as  a  detour  on  their  way  to  Labuan.  As  a  result,  when  the 
British  Embassy  in  Manila  subsequently  requested  the  clearance  of  one 
Hercules  and  five  Hunter  aircraft  of  the  Royal  Air  Force  to  fly  over  Philip¬ 
pine  territory  in  transit  through  Clark  Field  Air  Force  Base  to  Labuan,  the 
Philippines  Department  of  Foreign  Affairs,  on  3  October  1968,  refused  to 

1  Republic  Act  5446. 
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grant  the  permission.  In  its  Note  verbale  the  Department  stated  that,  in  the 
light  of  recent  events,  such  a  transit  would  not  be  advisable  since  it  in¬ 
creased  tension.1 

Shortly  after  the  incident  over  Jesselton,  the  British  Embassy  notified 
the  Government  of  the  Philippines  informally  of  the  passage  through 
Balabac  Strait  and  thence  through  Basilan  Strait  (later  changed  to  the 
Sibutu  passage)  of  combined  units  of  British  and  Australian  naval  vessels 
in  two  detachments  from  23  September  to  24  September  1968,  en  route 
from  Singapore  to  Australian  waters  for  fleet  exercises.2  In  an  aide- 
memoire  to  the  British  Embassy  of  23  September  the  Department  of 
Foreign  Affairs  of  the  Philippines  reiterated  that  the  route  of  the  vessels  was 
within  the  Philippine  territorial  sea  and  that  therefore 


.  .  .  the  .  .  .  combined  units  of  British  and  Australian  armed  public  vessels,  or  any  other 
armed  foreign  public  vessel  for  that  matter,  cannot  assert  or  exercise  the  so-called 
right  of  innocent  passage  through  the  Philippine  territorial  sea  without  the  permission 
of  the  Philippine  Government. 


The  Note  went  on  to  point  out  that,  while  the  United  Kingdom  was  a 
signatory  to  the  Convention  on  the  Territorial  Sea  and  Contiguous  Zone 
which  contained  references  to  the  right  of  innocent  passage,  the  Philippine 
Government  was  not,  and  accordingly  was  not  bound  by  the  relevant 
provisions.  The  Philippines,  the  Note  added,  was  a  special  case  which 
could  not  be  bound  by  such  conventions  since  she  was  an  archipelago  and 
the  limits  of  her  territorial  sea  were  defined  by  treaty.3 

It  appeared  that  the  Australian  vessels  were  not  required  to  seek  per¬ 
mission  before  passage  could  take  place  since,  according  to  the  Philippine 
Acting  Secretary  of  Foreign  Affairs,  Australia  had  a  standing  arrangement 
with  the  Philippines  for  its  warships  to  pass  through  her  waters  upon 
notification  only,  while  Britain  did  not.4  Some  days  later,  however,  a 
number  of  Australian  Navy  vessels  involved  in  S.E.A.T.O.  defence  plans 
passed  through  Philippine  waters  and  President  Marcos  took  the  oppor¬ 
tunity  of  revoking  this  agreement  between  the  Philippines  and  Australia 
which  had  been  established  during  the  term  of  office  of  the  former  President 
Macapagal.2  According  to  the  Manila  newspapers,  the  President  alleged 
that  there  was  no  record  of  this  understanding  and  that  in  the  future 
Australia  would  be  required  to  ask  permission  for  the  transit  of  naval 
vessels.5 

In  an  aide-memoire  to  the  Australian  Embassy  in  Manila  of  10  October 
1968,  the  Philippine  Government  stated  that  the  policy  set  out  in  its  aide- 
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Press  Releases,  Series  J,  No.  3. 
Francisco  Tatad,  ibid.,  p.  1. 


2  Manila  Bulletin  (3  April  1969),  p. 


MS.  Speech  of  Minister  Ingles  to  Manila  Rotary  Club,  26  September  1968. 
Manila  Bulletin  (7  October  1968),  p.  3. 


4- 


MID-OCEAN  ARCHIPELAGOS  IN  INTERNATIONAL  LAW  35 

memoir  e  to  the  British  Ambassador  of  23  September  1968  applied  mutatis 
mutandis  to  all  foreign  public  vessels.  Accordingly,  the  service-level  agree¬ 
ment  between  the  Philippine  Armed  Forces  and  officers  of  the  Australian 
Embassy  regarding  the  procedures  to  be  observed  in  the  passage  of  Austra¬ 
lian  naval  vessels  through  Philippine  territorial  waters  would  be  deemed  to 
be  modified.  The  Philippine  Government  again  stated  that  it  did  not 
recognize  the  so-called  right  of  innocent  passage  through  her  territorial 
sea,  much  less  through  her  inland  waters’,  and  that  the  advance  notifica¬ 
tion  of  the  passage  of  Australian  naval  vessels  previously  allowed  would 
be  replaced  by  an  advance  request  for  clearance  to  be  filed  at  least  seven 
days  before  the  expected  passage.  The  Note  stated  that  no  such  passage  of 
Australian  naval  vessels  would  be  allowed  without  the  prior  permission  of 
the  Philippine  Government.1 

In  November  1968  the  United  States,  Britain,  New  Zealand  and 
Australia  planned  naval  manoeuvres  on  the  high  seas  near  the  Philippines 
and  intended  to  make  use  of  the  United  States  naval  base  at  Subic  Bay  for 
rest  and  recreation.  All  countries  except  the  United  States  sought  clearance 
for  their  ships  from  the  Philippine  Government.  The  Philippines-United 
States  Military  Bases  Agreement  provided  that  the  right  of  the  United 
States  ‘to  use  land  and  coastal  sea  areas  of  appropriate  size  and  location  for 
periodic  manoeuvres,  for  additional  staging  areas,  bombing  and  gunnery 
ranges  .  .  .  was  subject  to  previous  agreement  with  the  Philippine  Govern¬ 
ment’.  The  Philippine  Government  interpreted  this  provision  as  requiring 
prior  permission  before  any  American  military  exercise  could  take  place 
outside  American  base  waters  within  Philippine  territorial  waters,  and  also 
when  the  United  States  undertakes  to  allow  other  foreign  powers  to  take 
part  in  any  kind  of  military  exercise  within  the  base  areas.  The  Govern¬ 
ment  felt  that  although  the  exercises  were  taking  place  on  the  high  seas,  it 
was  ‘a  matter  of  courtesy’  that  it  should  be  informed  of  the  nature  of  the 
exercises  if  the  ships  were  to  make  use  of  Philippine  territory  at  Subic  Bay. 

The  British  Ambassador  stated  that  for  the  past  four  years  such  man¬ 
oeuvres  had  been  held  on  the  high  seas,  and  that  vessels  taking  part  had 
always  been  allowed  to  make  use  of  the  Subic  facilities.  Padre  Faura 
officials  said  that  this  might  have  been  possible  if,  in  previous  applications, 
the  governments  involved  deliberately  refrained  from  mentioning  that  the 
ships  were  involved  in  war  games  and  confined  themselves  to  stating  that 
the  ships  would  be  making  stops  for  logistical  reasons.  There  was  no 
record  in  the  Foreign  Ministry  that  would  show  that  it  had  granted  per¬ 
mission  to  any  Commonwealth  fleet  to  enter  Subic  in  connection  with  a  sea 
exercise.  Accordingly,  in  reply  to  an  Australian  Embassy’s  request  that 
H.M.A.S.  Duchess  and  Derwent  be  permitted  to  enter  Philippine  waters, 

1  Press  Releases,  Series  J,  No.  3. 
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the  Department  of  Foreign  Affairs  said  that  in  the  circumstances  it  would 
not  be  advisable  for  the  ships  to  take  part  in  exercises  involving  Philippine 
territorial  waters. 

The  issue  arose  again  in  1969  when  the  United  States,  Britain  and 
Australia  submitted  separate  notes  to  the  Philippine  Foreign  Office  con¬ 
taining  similar  views  on  the  Philippine  requirement  of  prior  authorization 
for  the  passage  of  armed  vessels  through  its  territorial  waters.  The  Austra¬ 
lian  Note,  after  recalling  an  earlier  aide-memoire  dated  15  March  1962  in 
which  it  had  observed  that  it  was  unable  to  accept  the  view  that  all  the 
waters  within  the  various  lines  referred  to  in  the  treaties  mentioned  in 
Republic  Act  3046  were  either  territorial  seas  or  inland  waters,  raised  the 
question  of  the  passage  of  Australian  naval  vessels  through  the  waters 
referred  to  in  the  legislation.  The  Australian  Government  felt  that  it  was 
unable  to  accept  the  view  that  these  vessels  were  subject  to  prior  authoriza¬ 
tion  on  the  following  two  grounds.  First,  it  was  unable  to  accept  that  in 
international  law  such  waters  were  wholly  territorial  or  internal.  Secondly, 
under  established  rules  of  international  law,  naval  vessels  have  a  right  of 
innocent  passage  through  waters  which,  in  international  law,  are  part  of 
the  territorial  sea  of  the  coastal  State. 

The  Philippine  Government  in  its  answer  to  the  three  Governments 
referred  to  the  position  it  had  taken  consistently  since  the  Geneva  Con¬ 
ference  on  the  Law  of  the  Sea.  It  reminded  them  that  it  was  not  a  signatory 
to  the  Convention  on  the  Territorial  Sea  and  reiterated  that  its  waters  were 
‘historic’  inasmuch  as  they  were  recognized  as  belonging  to  the  Philippines 
in  the  Treaty  of  Paris  of  1898.1 

The  effect  of  the  Philippines’  insistence  upon  prior  authorization,  which 
has  been  refused  when  the  Philippine  Government  believed  that  passage 
would  be  inadvisable,  has  been  to  close  to  foreign  public  shipping  some  of 
the  major  sea  routes  between  Australia  and  South-East  Asia.  Accordingly, 
there  is  no  free  passage  from  latitude  4  degrees  to  latitude  21  degrees,  or 
from  longitude  117  degrees  to  longitude  127  degrees.  The  only  open  sea- 
lane  is  Balabac  Strait  which  lies  between  Balabac  Island  and  Balambangan 
and  Banguoy  Islands  in  the  south.  The  strait  is  about  thirty  miles  long  and 
thirty  miles  wide  and  connects  the  South  China  and  Sulu  Seas.  It  is 
studded  with  islands  and  has  four  channels  at  the  east  end  of  the  Strait,  so 
that  the  widest  passage  is  reduced  to  about  eighteen  miles.  But  if  either  the 
territorial  sea  of  the  Philippines  were  extended  in  accordance  with  the 
Enverga  Bill,  or  the  Philippines  pressed  its  claim  to  sovereignty  over 
Sabah,  this  passage  would  be  closed  to  armed  public  foreign  vessels. 

At  the  western  end  of  the  passage,  the  Sibutu  Passage  between  North 

1  Manila  Bulletin  (5  November  1968),  p.  1 ;  ibid.  (6  November  1968),  p.  1 ;  ibid.  (7  November 
1968),  p.  1. 
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Borneo  and  the  Sulu  Archipelago  connects  the  Sulu  and  Celebes  Seas.  It 
is  about  twenty-seven  miles  long  and  eighteen  miles  wide.  The  Philippine 
Government  considers  that  the  Sibutu  Passage  is  within  the  Philippine 
territorial  sea,  and  that  accordingly  no  armed  foreign  public  vessel  can 
exercise  there  the  right  of  innocent  passage  without  prior  permission.  Thus, 
in  order  for  shipping  to  pass  from  the  Celebes  Sea  into  the  South  China 
Sea  without  going  through  declared  Philippine  waters,  it  is  necessary  to 
navigate  close  to  the  Sabah  coast.  This  passage,  however,  is  not  an  alterna¬ 
tive  to  passage  through  the  Balabac  Strait  and  Sibutu  Passage  since  it  is 
fraught  with  navigational  hazards  for  ships  of  any  size. 

Unlike  the  Indonesian  claim,  as  it  is  currently  maintained,  the  Philip¬ 
pines’  archipelagic  claim  is  mainly  aimed  at  security,  and  to  this  extent  it  is 
directed  in  the  first  instance  at  the  unauthorized  passage  of  warships.  The 
emotional  background  is  such  that  it  is  politically  difficult  to  retreat  from 
the  contention  that  the  enclosed  waters  are,  like  any  other  internal  waters, 
subject  to  the  principle  asserted  by  the  Secretary  of  Justice  in  an  Opinion 
on  Foreign  Public  Vessels  Found  Within  the  Territorial  Waters  of  the 
Philippines  given  on  19  January  1953: 

It  is  safe  to  conclude  that  international  law  authorizes  the  pursuit  of  a  foreign  public 
vessel  which  enters  Philippine  waters  in  violation  of  its  laws  and  regulations  and  the 
attack  and/or  destruction  thereof  if  it  refuses  to  stop  when  required  to  do  so.1 

However,  as  in  the  case  of  Indonesia,  emphasis  is  now  shifting  to  the 
economic  advantages  of  the  archipelago  principle.  By  Presidential  Pro¬ 
clamation  of  20  March  1968,  the  Philippines  proclaimed  that: 

...  all  the  mineral  and  other  natural  resources  in  the  seabed  and  subsoil  of  the  con¬ 
tinental  shelf  adjacent  to  the  Philippines,  but  outside  the  areas  of  its  territorial  sea  to 
where  the  depth  of  the  superjacent  waters  admits  of  the  exploitation  of  such  resources, 
including  living  organisms  belonging  to  sedentary  species,  appertain  to  the  Philippines 
and  are  subject  to  its  exclusive  jurisdiction  and  control  for  purposes  of  exploration  and 
exploitation.2 

The  implication  is  that,  within  the  co-ordinates  of  the  Treaty  of  Paris 
which  constitute  the  limit  of  territorial  waters,  the  sea-bed  is  already 
subject  to  exclusive  jurisdiction  irrespective  of  the  depth  which,  in  the 
case  of  the  Sulu  Sea,  is  as  much  as  2,500  fathoms.  The  significance  of  this 
overlapping  of  the  archipelagic  claim  by  the  continental  shelf  claim  is  that 
all  the  sea-bed  thus  covered  falls  under  the  Petroleum  Act  of  19493  which 
states  in  Article  3  that: 

.  .  .  all  natural  deposits  or  occurrences  of  petroleum  or  natural  gas  as  in  public  and/or 
private  lands  in  the  Philippines,  whether  found  in,  or  under  the  surface  of  dry  lands, 

1  Opinions  of  the  Secretary  of  Justice,  The  Law  Review',  3  (1953),  P-  421. 

2  Presidential  Proclamation  No.  37°.  3  Republic  Act  387. 
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creeks,  rivers,  lakes  or  other  submerged  lands  within  the  territorial  waters  or  on  the 
continental  shelf,  or  its  analogue  in  an  archipelago,  seaward  from  the  shores  of  the 
Philippines  which  are  not  within  the  territories  of  other  countries,  belong  to  the  State, 
inalienably  and  imprescriptively. 

The  Act  then  provides  that  only  Philippine  nationals  may  be  licensed  to 
explore  for  petroleum  in  such  areas. 

The  implications  of  the  archipelago  principle  are  also  important  for 
fishing  legislation.  The  Fisheries  Act  19321  (as  amended)  provides  that 
‘Philippine  water  or  territorial  water  of  the  Philippines  includes  all  waters 
pertaining  to  the  Philippine  Archipelago,  as  defined  in  the  treaties’  of  1898 
and  1900. 

At  the  meeting  of  the  United  Nations  Enlarged  Committee  on  the  Peace¬ 
ful  Uses  of  the  Seabed  on  16  August  1971,  the  Philippine  delegation 
outlined  the  claims  of  the  Philippines,  and  described  the  waters  inside  the 
baseline  drawn  around  the  archipelago  as  ‘internal  or  national  waters’.  On 
the  right  of  the  Philippines  to  close  these  waters  there  was  no  indication  of 
a  disposition  to  compromise,  but  the  Philippine  Government  would  ‘give 
thorough  consideration  and  undertake  a  closer  study’  of  passage  through 
its  waters  ‘under  certain  arrangements’. 

The  Philippines’  archipelagic  claim  is  not  only  the  most  dramatic  that  has 
been  made  and  the  most  persistently  implemented  in  practice ;  it  is  also  so 
uncompromising  in  its  ramifications  as  to  inhibit  other  States’  more  modest 
requests.  Whenever  a  smaller  mid-ocean  archipelagic  State  contemplates 
an  archipelagic  claim  it  must  reckon  with  the  opposition  of  a  wide  range  of 
important  maritime  countries  which  are  inclined  to  contest  all  such  claims 
because  of  the  implications  for  the  vital  sea  routes  of  South-East  Asia. 
Difficulties  unrelated  to  the  specific  interest  or  situations  of  these  potential 
claimants  arise  in  a  more  acute  form  than  would  be  the  case  if  the  Philippine 
claim  had  not  provoked  so  much  diplomatic  activity. 

(g)  Indonesia 

Indonesia,  which  extends  over  3,000  miles  east  and  west  and  over  1,300 
miles  north  and  south,  joined  the  Philippines  in  1957  in  adopting  the 
archipelagic  theory,  whereby  it  sought  to  enclose  all  the  waters  of  the 
archipelago  as  internal  waters  within  a  system  of  straight  baselines  drawn 
around  the  points  of  the  outermost  islands.  Although  Indonesia  sought  to 
base  its  claim  on  immemorial  usage,  such  a  claim  was  in  fact  never  made  by 
the  Netherlands  Government  and  dates  only  from  14  December  1957,  when 
the  Government  of  Indonesia  issued  a  communique  stating  that  the  geo¬ 
graphical  form  of  Indonesia,  as  a  country  composed  of  thousands  of  islands, 

1  Act  4003  as  amended  by  Commonwealth  Act  471,  s.  6,  which  defines  ‘Philippine  waters’  as 
‘all  waters  pertaining  to  the  Philippine  Archipelago’  as  defined  in  the  Treaty  of  Paris. 
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was  unique;  that  historically  Indonesia  had  been  an  entity  from  time 
immemorial ;  and  that  in  view  of  the  territorial  integrity,  and  of  the  need  to 
preserve  the  wealth  of  the  Indonesian  State,  it  was  deemed  necessary  to 
consider  all  the  islands  and  seas  between  them  as  a  unit.  The  stipulation  of 
the  limits  of  territorial  waters  as  referred  to  in  the  Territoriale  Zee  en 
Maritime  Kringen  Ordonnantie,  1939,  was  said  to  be  no  longer  in  harmony 
with  these  considerations,  inasmuch  as  it  divided  Indonesian  land  territory 
into  separate  parts  each  having  its  own  territorial  waters.  The  communique 
then  proceeded: 

On  the  ground  of  the  above  considerations,  the  Government  states  that  the  waters 
around,  between  and  connecting  the  islands  or  parts  of  the  islands  forming  the  Indo¬ 
nesian  archipelago,  irrespective  of  their  width  or  dimension,  are  natural  appurtenances 
of  its  land  territory,  and  therefore  form  an  integral  part  of  the  inland  or  national  waters 
subject  to  the  absolute  sovereignty  of  Indonesia. 

The  peaceful  passage  of  foreign  vessels  through  these  waters  is  guaranteed  as  long 
and  in  so  far  as  it  is  not  contrary  or  harmful  to  the  sovereignty  of  the  Republic  of 
Indonesia.  The  stipulation  of  the  limits  of  the  territorial  waters  of  a  width  of  12 
nautical  miles  shall  be  measured  from  straight  baselines  connecting  the  outermost  parts 
of  the  islands  of  the  Republic  of  Indonesia.  The  above-said  stipulations  shall  be  fixed 
in  a  law  as  soon  as  possible.1 

This  declaration  resulted  in  protests  from  Australia,  France,  the  United 
Kingdom,  Japan,  New  Zealand,  the  Netherlands  and  the  United  States; 
Russia  supported  Indonesian  pretensions  as  in  accordance  with  the  rules  of 
international  law.2 

The  declaration  was  implemented  internally  by  the  Government  Regula¬ 
tion  in  lieu  of  an  Act  of  18  February  i960.3  This  provided  in  part  as  follows: 

Article  1(1)  The  Indonesian  waters  consist  of  the  territorial  sea  and  the  internal 
waters  of  Indonesia. 

(2)  The  Indonesian  territorial  sea  is  a  maritime  belt  of  a  width  of  12  nautical  miles, 
the  outer  limit  of  which  is  measured  perpendicular  to  the  baselines  or  points  on  the 
baselines  which  consist  of  straight  lines  connecting  the  outermost  points  on  the  low- 
water  mark  of  the  outermost  islands  or  part  of  such  islands  comprising  Indonesian 
territory  with  the  provision  that  in  case  of  straits  of  a  width  of  not  more  than  24  nautical 
miles  the  outer  limit  of  the  Indonesian  territorial  sea  shall  be  drawn  at  the  middle  of  the 
strait. 

(3)  The  Indonesian  internal  waters  are  all  waters  lying  within  the  baselines  men¬ 
tioned  in  paragraph  (2).  Article  3(1)  Innocent  passage  through  the  internal  water  of 
Indonesia  is  open  to  foreign  vessels.  Article  3  (2)  The  innocent  passage  as  mentioned  in 
paragraph  (1)  shall  be  regulated  by  Government  Ordinance.4 

1  Translated  first  in  Hukum  (Indonesian  Law  Journal)  (1958),  Nos.  5-6,  Annex  1 ;  then  in 
Syatauw,  Some  Newly  Established  Asian  States  and  the  Development  of  International  Law  (1961), 
p.  173 ;  abbreviated  in  Whiteman,  Digest  of  International  Law,  vol.  4,  p.  284.  The  full  text  is  in  the 
Note  of  Indonesia  to  Japan;  The  Japanese  Annual  of  International  Law,  2  (1958),  p.  218.  For 
reference  to  the  Territorial  Sea  Ordinance,  1939,  see  below,  p.  74  n.  1. 

2  Syatauw,  op.  cit.  in  the  preceding  note,  p.  174  n. 

4  U.N.  Doc.  A/CONF.  19/5/Add.  1,  p.  3. 


3  Act  of  i960. 
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The  Government  also  issued  an  Article-by-Article  clarification  of  the 
Regulations  concerned  in  the  main  with  standard  definitions  of,  for 
example,  baselines  and  territorial  sea.  With  respect  to  Article  3  of  the 
Regulations,  this  stated  that : 

The  difference  with  innocent  passage  of  foreign  ships  in  territorial  waters  is  that 
innocent  passage  of  foreign  ships  in  interior  waters  constitutes  a  certain  facility  granted 
intentionally  by  Indonesia,  while  innocent  passage  in  territorial  waters  constitutes  a 
right  of  the  foreign  ships  which  is  recognized  by  international  law.  In  other  words  in 
the  case  of  interior  waters,  Indonesia  has  the  right  to  withdraw  the  given  facilities, 
while  in  the  case  of  the  territorial  waters,  no  coastal  country  is  in  principle  entitled  to 
interfere  with  innocent  passage. 

(2)  The  stipulation  in  this  paragraph  clearly  rules  that  innocent  passage  of  foreign 
ships  in  Indonesian  Interior  Waters  is  a  facility.1 

The  baselines  indicated  in  the  legislation  encompass  the  whole  of  Indonesia 
by  base  points  on  the  outermost  islands.2  The  result  is  that  the  twelve- 
mile  territorial  sea  limit  corresponds  virtually  with  the  median  line  for  most 
of  the  length  of  the  Malacca  Straits,  and  overlaps  the  islands  south  of 
Sumatra  by  an  attenuated  corbel. 

On  25  July  1962  a  Presidential  Decree  was  made  providing  for 
‘peaceful  passage’  in  the  ‘internal  waters’  of  Indonesia  from  one  free 
sea  to  another  along  sea-lanes  described  in  the  pilotage  books,  subject 
to  temporary  suspension  for  security  reasons,  and  previous  notification 
in  the  case  of  warships.  Submarines  were  required  to  transit  on  the 
surface.3 

When  depositing  its  ratification  on  10  August  1961  to  the  Geneva 
Convention  on  the  High  Seas  (the  only  Law  of  the  Sea  Convention  it  has 
ratified),  the  Government  of  Indonesia  made  what  it  called  a  ‘reservation’ 
but  which  was  perhaps  more  properly  an  interpretative  declaration,  as 
follows : 

.  .  .  that  the  terms  ‘territorial  sea’  and  ‘internal  waters’  mentioned  in  the  Convention, 
as  far  as  the  Republic  of  Indonesia  is  concerned,  are  interpreted  as  in  accordance  with 
[listing  the  Regulations  of  i960  and  the  set  of  1961]. 

As  an  interpretative  declaration  this  statement  would  not  seem  to  have 
called  for  an  objection  from  States  unwilling  to  acknowledge  the  Indonesian 
claim  since  no  vinculum  juris  in  the  context  of  the  Convention  on  the  High 
Seas  would  be  negatived  by  objecting,  but  the  LTnited  Kingdom,  Japan, 
United  States  and  Australia,  perhaps  ex  abundante  cautela,  chose  formally 
to  object  to  what  they  called  ‘the  reservation’  made  by  Indonesia.4 

1  Article  by  Article  Clarification,  annexed  to  Government  Regulation  No.  4,  i960,  in  lieu  of  an 
Act  concerning  Indonesian  Waters. 

2  There  is  a  map  in  Syatauw,  op.  cit.  (above,  p.  39  n.  1),  p.  168. 

3  No.  8  of  1962. 

4  United  Nations,  Status  of  Multilateral  Conventions  (1970),  pp.  354-5. 
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The  definition  in  the  official  commentary  to  the  Regulations  of  passage 
as  a  ‘facility’  rather  than  a  right  had  an  ominous  implication,  and  seemed 
to  indicate  that  Indonesia  would  resist  passage  through  the  enclosed  seas 
when  it  was  deemed  necessary  for  national  security  to  do  so,  and  when  the 
means  to  resist  were  available.  The  regulations  have  been  supplemented  as 
follows:  Peaceful  navigation  of  foreign  vessels  is  permitted  through  those 
parts  of  the  'internal  seas’  which  would  be  either  high  seas  or  territorial 
seas  using  normal  baselines.  Navigation  is  considered  peaceful  if  it  does  not 
break  the  peace  and  is  not  contrary  to  the  security,  public  order  or  interest 
of  Indonesia.  Stopping,  anchoring,  hovering  without  justifiable  cause  is 
not  permitted.  Foreign  warships  are  required  to  give  notice  to  the  Indo¬ 
nesian  Government  unless  they  follow  the  normal  shipping  routes,  and 
submarines  are  required  to  travel  on  the  surface.  Peaceful  navigation  may 
be  suspended  by  Notice  to  Mariners  whenever  considered  necessary  for 
the  security  of  Indonesia.  The  regulations  as  amplified  further  provided 
that  stopping,  anchoring  or  hovering  unnecessarily  on  the  high  seas 
‘adjacent’  to  Indonesian  waters  are  prohibited  acts,  except  as  circumstances 
may  require  in  the  interest  of  normal  shipping  or  case  of  force  majeure.  It  is 
understood  that  the  expression  ‘adjacent’  is  interpreted  as  meaning  100 
miles  from  Indonesian  waters.  A  decree  of  the  Chief  of  Staff  of  the  Indo¬ 
nesian  Navy  of  30  August  1958,  during  the  period  of  the  break  with  the 
Netherlands  over  West  Irian,  closed  the  waters  of  Halang  Bay  and  part  of 
the  waters  of  Ambass  Bay  to  all  vessels  save  local  fishing  vessels  and  vessels 
of  the  Indonesian  Navy.  On  4  December  1958  the  waters  of  West  Kali¬ 
mantan  were  closed  by  a  further  decree  to  all  vessels  with  the  exception  of 
transit  vessels,  local  fishing  boats  and  Indonesian  Navy  ships.  ‘Defence  and 
Security  of  the  State’  were  given  as  the  reasons  for  these  measures,  which 
culminated  in  a  Navy  order  prohibiting  all  Netherlands  vessels  from  pass¬ 
ing  through  Indonesian  waters  without  prior  permission,  except  by  means 
of  one  sea  route.  During  the  Confrontation  between  Indonesia  and 
Malaysia  no  attempt  was  made  to  interrupt  traffic  through  Indonesian 
waters  except  in  1964,  when  tension  ran  high  over  the  announcement  that 
H.M.S.  Victorious  and  her  destroyer  screen  would  pass  through  the  Sunda 
Straits.  The  Royal  Navy  was  prepared  for  a  demonstration  of  force  in 
support  of  its  contention  that  Indonesia  had  no  right  to  interfere  with 
international  shipping,  but  the  incident  was  not  as  serious  as  was  expected. 

The  Indonesian  archipelago  claim  must  be  evaluated  against  the  politics 
of  the  Soekarno  era,  when  sensitivity  about  national  security  was  high.  At 
that  time  Indonesia’s  expressed  concern  was  with  subversion,  and  her 
interest  in  enclosing  the  seas  was  strategic  and  in  no  real  sense  economic. 
Today  the  opposite  is  the  case.  Although  foreign  naval  powers  whose 
warships  propose  to  use  the  Sunda  and  Lombok  Straits  still  give  prior 


42  MID-OCEAN  ARCHIPELAGOS  IN  INTERNATIONAL  LAW 

notice  to  the  Indonesian  Navy  ‘at  a  low  level’,  the  relaxed  political  situation 
in  Indonesia  and  the  run-down  state  of  the  Indonesian  Navy  has  meant 
that  in  practice  the  provision  of  Article  3  (2)  of  the  Indonesian  Law  of  i960 
is  regarded  only  as  a  safeguard  in  the  event  of  an  international  emergency, 
and  it  is  conceded  by  all  relevant  Indonesian  authorities  that  in  normal 
circumstances  shipping  may  make  transit  through  the  enclosed  waters. 

The  emphasis  which  Indonesia  has  placed  upon  underwater  mineral 
exploration  since  1968  has,  however,  given  new  significance  to  her  archi¬ 
pelagic  claims,  which  are  now  seen  as  an  alternative  to,  or  perhaps  in  some 
circumstances  an  underpinning  of,  her  rights  under  the  ‘exploitability 
test’  in  Article  1  of  the  Geneva  Convention  on  the  Continental  Shelf.  This 
is  hinted  at  in  the  Proclamation  of  17  February  1969  on  the  Indonesian 
continental  shelf,1  the  Preamble  to  which  asserts  that,  under  customary 
international  law,  a  coastal  State  has  ‘exclusive  sovereignty  and  jurisdiction’ 
(not  ‘sovereign  rights’)  ‘in  the  seabed  and  subsoil  of  the  continental  shelf, 
or  its  analogue  in  an  archipelago’.  Section  1  then  provides  that  mineral  and 
other  national  resources  of  the  continental  shelf  ‘outside  the  area  of 
Indonesian  waters  as  defined  in  Law  No.  4  of  i960,  down  to  a  limit  where 
the  superjacent  waters  admit  its  exploration  and  exploitation’  are  the 
property  of  Indonesia.  The  implication  appears  to  be  that  where  the  sea-bed 
admits  of  exploration  and  exploitation  outside  the  territorial  sea  as  defined 
in  i960,  Indonesia  has  claims  based  on  the  continental  shelf  doctrine;  and 
within  the  limits  of  the  territorial  sea  it  has  claims  based  on  the  archipelagic 
principle,  irrespective  of  the  depth  of  waters  or  exploitability  of  the  sea¬ 
bed.  Utilizing  these  dual  principles,  Pertamina,  the  Indonesian  national  oil 
authority,  has  mapped  out  permit  areas  within  and  beyond  the  archipelagic 
territorial  sea,  and  even  to  the  median  line  with  Australia,  although  in  this 
last  case  the  pretension  is  reinforced  by  estoppel  based  on  Australia’s  own 
continental  shelf  claims. 

In  its  speech  on  6  August  1971  to  Sub-Committee  1  of  the  LTnited 
Nations  Enlarged  Committee  on  the  Peaceful  Uses  of  the  Seabed  the 
Indonesian  delegation  expressed  its  great  concern  respecting  the  passage  of 
warships  and  stated  that  this  passage  should  be  subject  to  ‘regulation’  by 
the  coastal  State.  The  same  point  was  reiterated  by  the  Indonesian  dele¬ 
gation  in  Sub-Committee  2  on  13  August. 

( h )  Hazvaii  and  the  Pacific  Trust  Territory 

Throughout  the  nineteenth  century  the  Kingdom  of  Hawaii  adopted 
different  limits,  embodying  ambiguous  references  to  what  came  to  be 
called  the  channels’  between  the  islands,  beginning  with  legislation  in 
1846  which  stated  that  ‘the  marine  jurisdiction  of  the  Hawaiian  Islands 

1  Presidential  Proclamation  of  17  February  1969. 
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shall  also  be  exclusive  in  all  the  channels  passing  between  the  respective 
islands,  and  dividing  them;  which  jurisdiction  shall  extend  from  island  to 
island’.1  In  1850  the  Privy  Council  resolved: 

.  .  .  that  the  rights  of  the  king  as  sovereign  extend  from  high-water  mark  a  marine 
league  to  sea,  and  to  all  navigable  straits  and  passages  among  the  Islands,  and  no  private 
right  can  be  sustained;  except  private  rights  of  fishing  and  of  cutting  stone  from  the 
rocks,  as  provided  and  reserved  by  law.2 

On  16  May  1854  the  King  of  Hawaii  issued  a  Neutrality  Proclamation 
in  which  he  required  his  neutrality  to  be  respected  to  the  full  extent  of  his 
jurisdiction,  which  was  defined  as  the  waters  of  Hawaii  ‘and  all  the  channels 
passing  between  and  dividing  said  islands  from  island  to  island  and  all  its 
ports,  harbours,  bays,  estuaries,  gulfs  and  arms  of  the  sea  cut  off  by  lines 
drawn  from  one  headland  to  another’.3  In  a  further  Neutrality  Proclama¬ 
tion  of  29  May  1877,  it  was  provided  that  no  hostile  acts  should  be  com¬ 
mitted  within  the  Kingdom,  including  ‘all  its  ports,  harbours,  bays,  gulfs, 
skerries  and  islands  of  the  seas  cut  off  by  lines  drawn  from  one  headland  to 
another’.4 

The  United  States,  however,  has  rejected  an  archipelago  formula  for 
Hawaii.  In  1964  Secretary  of  State  Rusk  addressed  a  Memorandum  to 
Attorney-General  Kennedy,  as  follows: 

It  is  the  traditional  position  of  the  United  States  that  its  territorial  sea  is  three  nauti¬ 
cal  miles  in  breadth  measured  from  low-water  mark  along  its  coasts.  An  island  has  its 
own  territorial  sea  measured  from  the  same  baseline.  It  is  therefore  the  Department’s 
position  that  each  of  the  islands  of  the  Hawaiian  Archipelago  has  its  own  territorial  sea, 
three  miles  in  breadth  measured  from  low- water  mark  along  the  coast  of  the  island.  It  is 
our  view  that  the  waters  seaward  of  these  belts  of  territorial  sea  are  high  seas  over  which 
no  State  exercises  sovereignty.5 

This  would  be  doubtful  if  the  historic  boundary  really  did  enclose  the 
channels  when  Hawaii  was  admitted  to  the  Union,  but  history  in  the  late 
nineteenth  century  does  not  demonstrate  that  the  royal  claims  were 
legislatively  effective  or,  indeed,  implemented.6 

The  Statehood  Act7  ambiguously  defined  Hawaii  as  consisting  of  all 
the  islands,  ‘together  with  their  appurtenant  reefs  and  territorial  waters, 

1  Act  of  Kamehameha  III;  Statute  Laws  { 1846),  vol.  1,  chap,  vi,  Art.  I,  s.  1 ;  repealed  by  s.  1491 
of  the  Civil  Code  (1859).  2  Privy  Council  Record,  vol.  3,  p.  425. 

3  Crocker,  Extent  of  the  Marginal  Sea  (1919),  P-  595 •  4  Ibid.,  p.  596. 

5  Whiteman,  Digest  of  International  Law,  vol.  4,  p.  281. 

6  In  The  King  v.  Parish,  1  Haw.  58  (1849),  the  Chief  Justice  applied  Hawaiian  Law  to  a  United 
States  ship  within  three  miles  of  the  coast  of  Lahaina.  It  was  unnecessary  for  him  to  base  his 
decision  on  the  Act  of  1846,  and  it  is  unclear  from  the  case  whether  the  ship  was  within  the 
channels  upon  the  outer  coast.  The  Hawaiian  Organic  Act  of  30  April  1900,  31  Stat.  141,  C.  339, 
providing  for  the  government  of  Hawaii  defined  the  Territory  as  the  ‘islands  acquired  by  the 
United  States’  and  distributed  legislative  functions  between  the  Territory  and  the  United  States 
so  as  in  effect  to  leave  the  Territory  with  no  authority  outside  the  islands. 

7  73  Stat.  4,  s.  2. 
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included  in  the  Territory  of  Hawaii  on  the  date  of  enactment  of  this  Act’. 
At  the  Constitutional  Convention  of  1951  claims  were  made  that  the  chan¬ 
nels  were  included  within  the  Territory  of  Hawaii,1  but  this  was  denied  by 
the  Delegates  of  Hawaii,  including  the  Governor,  who  gave  evidence  on  the 
Statehood  Bill.  ‘All  three  jointly  and  severally  stated  positively  and  un¬ 
equivocally  that  Hawaii  made  no  claim  for  control  of  ocean  waters  beyond 
the  traditional  three  miles  limit.’2  The  Committee’s  Report  to  Congress 
stated  that  the  territorial  waters  of  Hawaii  extended  from  low-water  mark 
on  each  island.3 

The  question  of  the  status  of  Hawaiian  waters  arose  for  decision  in  the 
courts  in  1964  in  a  suit  for  an  injunction  restraining  an  airline  from  main¬ 
taining  inter-island  flights  in  the  State  of  Hawaii  without  procuring  a 
federal  certificate  based  on  the  Civil  Aeronautics  Board’s  position  that  the 
airline  was  a  carrier  engaged  in  inter-state  transportation.  An  injunction  was 
granted  by  the  District  Court  of  Hawaii,  but  on  appeal  the  Ninth  Circuit 
Court  remanded  the  matter  to  the  District  Court  with  instructions  to  enter 
a  new  decree  after  determining  the  boundaries  of  Hawaii.4  The  District 
Court  held  the  boundaries  to  be  the  islands  plus  a  three-mile  belt  around 
each  of  them.5  From  this  finding  an  appeal  was  again  taken  to  the  Ninth 
Circuit  Court,  which  affirmed  the  judgment6  on  the  ground  that  the 
Supreme  Court  decision  on  the  seaward  boundaries  of  California  had 
established  as  a  matter  of  United  States  law  that  the  expression  ‘inland 
waters’  as  used  in  the  Submerged  Lands  Act  should  conform  to  the  Con¬ 
vention  on  the  Territorial  Sea  and  the  Contiguous  Zone,  and  that  a  straight 
baseline  system,  although  permissible  under  the  Convention,  was  not 
permissible  to  the  States  of  the  United  States  when  contrary  to  the  ex¬ 
pressed  opposition  of  the  Government  of  the  United  States.  On  the  subject 
of  archipelagos  the  Court  had  only  this  to  say:7 

If  the  ‘channels’  between  the  islands  were  to  be  held  [to  be]  inland  waters,  where 
would  the  boundaries  lie?  In  oral  argument  the  appellant  here  argued  that  a  straight 
base  line  should  be  drawn  completely  around  the  western  perimeter  of  the  Hawaiian 
archipelago  from  island  headland  to  island  headland.  .  .  .  Even  straight  base  lines 
running  between  headlands  on  either  side  of  the  channels  between  islands  would 
produce  resulting  ‘channels’  aptly  described  in  the  district  court’s  opinion  as  ‘fantastic’. 
Similar  proposed  boundaries  have  been  rejected  by  the  Supreme  Court.  .  .  . 

1  The  words  ‘“territorial  waters”  are  meant  to  include  those  rightful  areas  as  incurred  in  the 
Hawaiian  Organic  Act  .  .  .  which  include  not  only  the  three-mile  limit  but  the  territorial  waters 
between  the  named  islands’,  Report  of  the  Constitutional  Convention  Standitig  Committee  56, 
P-  259. 

2  U.S.  Senate,  83rd  Congress,  Hearings  of  the  Committee  on  Interior  and  Insular  Affairs ,  Part  2, 

PP-  46,  47.  5X>  121,  132,  265.  3  84th  Congress,  H.R.  No.  88  on  H.R.  2535. 

4  Island  Airlines  Inc.  v.  Civil  Aeronautics  Board,  331  F.  2d.  207  (1964). 

5  Civil  Aeronautics  Board  v.  Island  Airlines  Inc.,  235  F.  Supp.  990  (1964). 

6  Island  Airlines  Inc.  v.  Civil  Aeronautics  Board,  352  F.  2d.  735  (1965). 

7  Ibid.,  at  p.  743. 
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The  boundaries  were  only  regarded  by  the  District  Court  as  fantastic 
because  United  States  policy  favoured  the  freedom  of  the  seas: 

It  is  instantly  apparent  that  any  such  delimitation  of  the  boundaries  of  Hawaii  would 
in  effect  expropriate  to  Hawaii  large  areas  of  water,  normally  falling  within  the  inter¬ 
national  concept  of  high  seas,  thus  cutting  down  the  sea  area  over  which  the  doctrine  of 
‘freedom  of  the  high  seas’  could  apply.1 

It  is  United  States  policy  that  has  dictated  the  solution  to  the  question 
presented  to  United  States  courts  respecting  the  delimitation  of  the 
national  maritime  boundary.  The  trend  in  the  Supreme  Court  since  1947 
has  been  in  the  direction  of  subordinating  the  rights  of  the  States  to  deter¬ 
mine  their  frontiers  to  the  ‘paramount’  rights  of  the  United  States  as  the 
embodiment  of  national  sovereignty  at  the  international  level.  Where 
United  States  policy  is  favourable  to  maritime  claims,  the  Courts  will  defer 
to  an  executive  indication,  as  the  District  Court  did  in  respect  of  the  coastal 
archipelago  of  Cuba: 

I  take  judicial  notice  that  the  site  at  which  the  ship  was  loaded  is  inside  a  well-defined 
archipelago  and  that  the  line  of  keys  forming  this  archipelago  is  part  of  Cuban  territory.2 

The  policy  of  disclaiming  archipelagic  waters  for  the  United  States  has  been 
extended  to  the  Pacific  Trust  Territory.  In  a  Memorandum  of  2  January 
1947  the  Assistant  Legal  Adviser  to  the  Department  of  State  wrote: 

It  would  seem  that,  with  possible  minor  exceptions,  the  territorial  waters  of  islands 
however  situated  comprise  a  band  three  miles  wide  around  each  individual  island.  Thus 
the  treatment  of  islands  and  groups  of  islands,  with  respect  to  territorial  waters,  is 
approximately  the  same  as  the  treatment  of  large  land  masses  such  as  continents.3 

(i)  Tonga 

The  Kingdom  of  Tonga  consists  of  about  365  islands  with  a  total  land 
area  of  269  square  miles:  the  Vava’u  Group,  the  Ha’apai  Group  and  the 
Tongatapu  Group,  with  certain  outlying  islands.  The  three  Groups 
mentioned  rest  on  a  single  pedestal  of  less  than  1,000  metres,  terraced  on 
the  eastern  side  to  4,000  metres  over  a  distance  of  thirty  miles  and  to  2,000 
metres  over  the  same  distance  on  the  western  side.  The  whole  seems  to 
represent  a  unitary  geomorphological  phenomenon. 

On  24  August  1887  King  Tubou  I  issued  a  Royal  Proclamation  defining 
the  boundaries  of  the  Kingdom,  as  follows : 

Whereas  it  seems  expedient  to  us  that  we  should  limit  and  define  the  extent  and  boun¬ 
daries  of  Our  Kingdom,  We  do  hereby  erect  as  Our  Kingdom  of  Tonga  all  islands, 
rocks,  reefs,  foreshores  and  waters  lying  between  the  fifteenth  and  twenty-third  and  a 

1  Civil  Aeronautics  Board  v.  Island  Airlines  Inc.,  235  F.  Supp.  990  at  p.  1004. 

2  Banco  Nacional  de  Cuba  v.  Sabbatino,  193  F.  Supp.  375  at  p.  379  (1961). 

3  Whiteman,  Digest  of  International  Law,  vol.  4,  p.  281. 
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half  degree  of  south  latitude  and  between  the  one  hundred  and  seventy-third  and  the 
one  hundred  and  seventy-seventh  degree  of  west  longitude  from  the  Meridian  of 
Greenwich.1 

The  area  thus  designated  amounted  to  115,770  square  miles.  No  protest 
was  ever  made  to  this  definition,  which  at  the  time  was  designed  to  mark 
the  limits  of  European  encroachment  in  the  Samoan  Islands,  being  proxi¬ 
mate  to  the  Tongan  or  Friendly  Islands;  and  the  apparent  acquiescence  of 
the  Law  Officers  to  the  suggestion  made  by  the  Colonial  Office  that  the 
boundaries  of  Western  Australia  within  the  co-ordinates  fixed  in  the 
constitution  of  that  Colony  included  the  sea2  gives  some  support  to  Tongan 
contentions  that  the  effect  of  the  Proclamation  was  literally  to  extend 
sovereignty  over  the  waters.  It  may  be  that  the  implications  were  altogether 
overlooked,  or  that,  as  in  the  case  of  Western  Australia,  the  British  Govern¬ 
ment  took  the  position  that  the  claim  could  not  be  enforced  against  foreign 
shipping,  although  it  may  have  been  effective  for  Tongan  nationals.  It  is 
doubtful,  however,  whether  the  Tongan  Government  regarded  it  in  this 
light,  for — as  the  suggested  generating  point  of  Polynesian  migration— 
Tongans  considered  as  their  own  the  seas  from  which  they  derived  much  of 
their  subsistence,  and  around  which  they  spent  much  of  their  lives. 

The  comparison  of  the  Tongan  Proclamation  with  the  delimitation  of 
other  Pacific  groups  by  the  British  Government  discloses  a  significant 
difference  in  draftsmanship.  In  the  case  of  the  Cook  Islands,  the  Pro¬ 
clamation  of  iS  June  1901  delimited  the  archipelago  by  reference  to  lines 
linking  co-ordinates  in  exactly  the  same  rectangular  fashion,  but  no  refer¬ 
ence  was  made  to  ‘waters’.  Similarly,  in  the  case  of  Fiji,3  the  reference  to 
‘waters’  is  clearly  to  internal  waters.  In  the  Anglo-Norzvegian  Fisheries  case4 
the  United  Kingdom  Government,  with  the  concurrence  of  the  Govern¬ 
ments  of  Australia  and  New  Zealand,  refuted  any  suggestion  that  in  the 
cases  of  the  Cook  Islands  and  Fiji,  as  in  earlier  cases  of  the  delimitation  of 
eastern  Australia  and  New  Zealand,  reference  to  co-ordinates  was  intended 
to  embrace  within  British  sovereignty  the  waters  within  those  points : 

The  proclamation  of  British  sovereignty  over  the  Cook  Islands  in  1901  is  unequi¬ 
vocally  a  claim  simply  to  the  territories  lying  within  the  lines  of  definition.  .  .  .4 

In  the  case  of  Queensland,  reference  was  made  to  the  Opinion  of  the  Law 
Officers  of  26  May  1863 5  in  which  they  advised  that,  although  the  defini¬ 
tion  of  the  colony  under  Letters  Patent  extended  eastwards  to  the  154th 
meridian  of  east  longitude,  it  would  be  requisite  in  order  to  give  a  title  to 
Great  Britain  as  against  a  claim  by  any  other  country  that  any  island  within 

1  Tonga  1887.  2  See  above,  p.  3.  3  gee  below,  p.  48. 

4  I-C.jf.  Pleadings,  1951,  vol.  2,  p.  523. 

5  O’Connell  and  Riordan,  op.  cit.  (above,  p.  3  n.  1),  p.  269. 
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that  limit  should  be  actually  taken  possession  of.  The  United  Kingdom 
stated1  that  the  British  legislation  was  not  regarded  as  creating  any  title 
to  the  intervening  waters  apart  from  normal  territorial  waters’,  and  sup¬ 
ported  this  by  reference  to  the  Law  Officers’  Opinion  of  1875  which  has 
been  cited  above.  The  same  comment  was  made  with  respect  to  Fiji.2 

Because  the  Tongan  Proclamation  was  unequivocal  about  the  ‘waters’, 
Tonga  considers  itself  to  have  a  historic  waters  right  which,  if  not  made 
effective  in  the  past,  is  now  being  made  effective  with  the  indications  of 
submerged  oil  fields  that  have  recently  been  evaluated.  In  19683  and  19694 
the  Tongan  legislature  defined  ‘land’  and  ‘off-shore  land’  as  follows: 

_  Lan<f  includes  all  submerged  lands,  lying  within  the  extent  and  boundaries  of  the 
Kingdom  as  defined  by  the  Royal  Proclamation  of  n  June  1887,  namely,  between  the 
15th  and  23  J  degrees  of  south  latitude  and  between  the  173rd  and  177th  degrees  of 
west  longitude. 

When  making  a  declaration  of  continuity  of  the  Geneva  Conventions  on 
the  Law  of  the  Sea,  the  Government  of  Tonga  wrote  to  the  Secretary- 
General  of  the  United  Nations  requesting  him  to: 

.  .  .  draw  to  the  attention  of  the  Chairman  of  the  Preparatory  Committee  the  attached 
Royal  Proclamation  of  24  August  1887,  which  has  been  acquiesced  in  by  all  countries, 
including  the  Powers  to  whom  it  was  communicated  in  1887,  as  indicating,  by  reference 
to  the  co-ordinates  therein  designated,  the  legal  extent  of  the  national  jurisdiction  of 
the  Kingdom  within  which  legislation  of  the  Kingdom  is  expressed  to  operate,  without 
prejudice  to  the  Government  of  Tonga’s  position  on  the  legal  status  of  the  sea  and  the 
seabed  beyond  the  limits  of  national  jurisdiction. 

No  government  has  commented  on  this  statement.  At  the  South  Pacific 
Forum  held  in  Wellington  in  July  1971,  at  which  all  the  South  Pacific 
countries  were  officially  represented,  Tonga  raised  the  question  of  archi¬ 
pelagic  claims.  There  was  a  general  consensus  that  special  consideration 
needed  to  be  given  to  island  countries  dependent  on  the  adjacent  seas  for 
their  economic  development.  Fiji  supported  the  Tongan  position  and 
the  Australian  Minister  for  Territories  spoke  firmly  in  approval  of  it. 
Although,  with  the  exception  of  Fiji  and  Australia,  the  members  of  the 
Forum  did  not  appear  to  favour  the  promotion  of  the  archipelagic  prin¬ 
ciple  before  a  United  Nations  conference  was  held,  the  understanding 
was  reached  that  no  member  of  the  Forum  should  be  precluded  from 
individually  pursuing  the  matter  as  it  saw  fit. 

1  I.C.J.  Pleadings,  1951,  vol.  2,  p.  523.  2  ibid.,  p.  524. 

3  Minerals  (Temporary  Provisions)  (Amendment)  Act  of  1968,  Act  No.  n  of  1968. 

4  Petroleum  Mining  Act  1969,  Act  No.  3.  The  Interpretation  (Amendment)  Act  1971,  s.  33, 
reads :  ‘Where  in  an  Act  the  expression  “extent  and  boundaries”,  “limits”  or  any  other  expression 
whatsoever  is  used  in  relation  to  the  Kingdom  to  denote  the  total  area  of  the  Kingdom,  that 
expression  shall  be  construed  to  mean  the  total  area  bounded  by  the  fifteenth  and  twenty-third 
and  half  degrees  of  south  latitudes  and  the  one  hundred  and  seventy-third  and  the  one  hundred 
and  seventy-seventh  degrees  of  west  longitudes.’ 
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(j)Fiji 

The  Treaty  of  Cession  of  1874,  whereby  the  King  and  chiefs  of  Fiji 
transferred  sovereignty  to  Queen  Victoria,  defined  the  territory  as  lying 
between  the  parallels  of  latitude  15  degrees  south  and  22  degrees  south  and 
between  the  meridians  of  longitude  of  175  degrees  west  and  175  degrees 
east,  including  ‘all  ports,  harbours,  havens,  roadsteads,  rivers,  estuaries,  and 
other  waters,  and  all  reefs  and  foreshores  within  or  adjacent  thereto’ ;  and 
stated  that  ‘the  said  islands,  and  the  waters,  reefs  and  other  places  as  afore¬ 
said,  lying  within  or  adjacent  thereto,  may  be  annexed  to  and  be  a  possession 
and  dependency  of  the  British  Crown’.1  The  Letters  Patent  of  2  April  1937 
concerning  the  functions  of  the  Governor  and  Commander-in-Chief  of  the 
Colony  defined  his  jurisdiction  as  ‘.  .  .  lying  between  the  twelfth  degree  and 
fifteenth  degree  of  south  latitude  and  between  the  one  hundred  and 
seventy-fifth  degree  and  the  one  hundred  and  eightieth  degree  of  east 
longitude  from  the  meridian  of  Greenwich’.2  This  description  resulted 
from  the  incorporation  of  Rotuma.  This  had  been  ceded  to  Queen  V  ictoria 
in  1879,  and  the  Deed  of  Cession  included  ‘the  whole  island  of  Rotuma, 
and  over  the  inhabitants  thereof,  and  of  and  over  all  ports,  harbours, 
roadsteads,  streams  and  waters,  and  all  foreshores  and  all  islets  and  reefs 
adjacent  thereto’.  The  Letters  Patent  annexing  Rotuma  of  17  December 
1879  states  that  the  Island  of  Rotuma  and  its  Dependencies  ‘all  islands, 
rocks,  reefs  and  fisheries  lying  between  the  120  and  150  of  south  latitude 
and  between  the  1750  and  180°  of  east  longitude  from  the  meridian  of 
Greenwich  shall  henceforth  form  part  of  Our  Dominions’.3 

The  question  whether  the  boundaries  of  Fiji  embraced  the  sea  within 
these  respective  reference  points  never  came  before  the  Law  Officers  of 
the  Crown,  who  thus  had  no  occasion  to  pronounce  on  the  question 
whether  Colonial  legislation  extended,  as  they  insisted  was  the  case  with 
other  Crown  Colonies,  to  the  three-mile  limit  and  no  further.  Had  the 
question  been  posed  to  them  it  is  to  be  expected  that  they  would  have 
answered  it  in  the  way  they  answered  it  for  Western  Australia,4  especially 
since  they  had  had  the  occasion  to  point  out  the  lack  of  jurisdiction  in  the 
Governor  of  Fiji  to  deal  with  ‘blackbirding’  in  the  Western  Pacific. 

The  only  Fijian  enactment  which  purports  to  extend  to  all  the  area 
covered  by  the  above  instruments  is  that  concerning  the  powers  of  the 
Marine  Board,  but  these  may  be  limited  to  ‘tidal  waters’  within  the  desig¬ 
nated  limits.  Fishery  licences  are  only  required  in  ‘the  territorial  or  inland 
waters’  of  Fiji5  and  territorial  waters  are  defined  to  mean  that  part  of  the 
sea  adjacent  to  the  coast  of  any  island  in  Fiji  which  is  within  three  miles 

1  Anglo-Norwegian  Fisheries  case,  I.C.J.  Pleadings ,  1951,  vol.  1,  pp.  490-1. 

2  British  and  Foreign  State  Papers,  vol.  66,  p.  953.  3  Ibid.,  vol.  71,  p.  130. 

4  See  above,  p.  3.  5  Fisheries  Ordinance,  C.  135,  s.  4. 
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measured  from  low-water  mark  of  the  seaward  side  of  the  reef  fronting 

such  coast,  or,  where  there  is  no  reef  from  low-water  mark  on  the  coast 
itself.1 

In  the  Anglo-N orwegian  Fisheries  case2  the  United  Kingdom  rejected  the 
suggestion  that  the  waters  within  the  designated  limits  in  the  Royal  Charter 
fell  within  the  Crown’s  sovereignty. 

The  reference  to  the  territorial  boundaries  is  in  much  more  general  terms  than  in  the 
proclamation  and  has  to  be  read  in  the  light  of  the  precise  definition  in  the  instrument 
by  which  sovereignty  had  recently  been  assumed.  The  phrase  ‘and  waters’  thus  covers 
the  waters  appurtenant  to  the  several  islands  and  no  more. 

In  1966  the  definition  of  Fiji  was  altered3  to  comprise  ‘all  islands’  within  the 
stated  co-ordinates,  omitting  all  reference  to  waters. 

Now  that  Fiji  is  independent  it  is  inevitable  that  consideration  should  be 
given  to  the  question  whether  it  might  be  entitled  to  a  more  extended 
maritime  territory  than  United  Kingdom  practice  was  prepared  to  con¬ 
cede,  and  whether  this  might  be  justified  on  the  archipelago  principle.  The 
State  consists  of  two  large  islands,  Viti  Levu  and  Vanua  Levu,  and  their 
accessories,  and  the  Lau  Group,  the  whole  arranged  in  a  crescent  pattern 
on  a  single  pedestal  of  less  than  1,000  metres  depth,  grading  rapidly  to  deep 
water  on  the  western  side  and  more  slowly  on  the  eastern.  Within  the  horns 
of  the  crescent  are  other  islands,  with  intervals  of  up  to  eighty  miles  if  a  line 
should  be  drawn  from  horn  to  horn  to  enclose  waters  which  are  up  to  2,000 
metres  in  depth. 

On  22  July  1971  the  Fijian  delegate  to  the  Committee  on  the  Peaceful 
Uses  of  the  Seabed  delivered  a  speech  in  which  he  proposed  the  inter¬ 
national  acceptance  of  the  archipelagic  principle,  and  announced  Fiji’s 
policy  in  the  matter.4  He  pointed  out  the  economic  interest  of  the  popula¬ 
tion  in  the  resources  of  the  seas  within  the  perimeter  of  islands,  the  coral 
nature  of  the  sea  coasts  and  the  morphology  of  the  Group.  Fiji,  he  said, 
supported  the  concept  of  an  archipelagic  regime,  provided  that  the  prob¬ 
lems  of  determining  the  limits  of  the  areas  of  national  jurisdiction  of  archi¬ 
pelagic  States  could  be  overcome,  and  an  acceptable  solution  found  to  the 
question  as  to  the  limits  of  the  continental  shelf.  Having  reviewed  the 
archipelagic  proposals  that  had  been  made,  he  argued  for  an  application  to 
mid-ocean  archipelagos  of  the  baseline  principle: 

The  condition  that  a  baseline  must  not  depart  to  any  appreciable  extent  from  the 
general  direction  of  the  coast  is  of  equal  application  to  mid-ocean  archipelagos  if  it  is 
recognised  that  this  is  in  itself  merely  a  method  of  expressing  the  requirement  for  an 

1  Ibid.,  s.  1.  2  I-C.J.  Pleadings,  1951,  vol.  2,  p.  524. 

3  Fiji  Constitution  Order  in  Council,  s.  107  (1).  No  alteration  has  been  effected  by  the  Fiji 
Independence  Order  in  Council  1970.  4  Part  of  this  article  was  available  to  him. 
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intrinsic  relationship  between  a  line  of  natural  features  and  the  land  to  which  those 
features  form  a  barrier.  The  essence  of  the  mid-ocean  archipelago  thereby  is  that  such 
a  relationship  exists  between  the  features  themselves  so  that  the  situation  is  analogous 
to  that  of  a  complex  coast  of  a  continental  country.  A  group  of  islands  cannot  be 
considered  as  an  archipelago  without  a  centripetal  emphasis  giving  coherence  to  the 
group  as  a  whole  and  expressing  itself  as  an  outer  periphery  which  is  the  equivalent  of 
the  general  direction  of  the  coast  as  applied  to  coastal  archipelagos. 

However,  Fiji  believed  that  the  right  of  passage  across  the  waters  enclosed 
by  such  a  baseline  system  should  be  preserved. 

It  is  our  concern  to  see  that  the  interests  of  archipelagic  states  are  accommodated 
without  disproportionately  affecting  the  interests  of  other  states  or  of  the  world  at 
large.  This  we  feel  can  be  achieved  if  there  is  acceptance  of  the  view  that  the  enclosure 
of  waters  by  archipelagic  baselines  does  not  have  the  effect  of  depriving  other  states  of 
their  right  of  innocent  passage.  .  .  .  Account  must  be  taken  of  the  need  to  keep  open 
shipping  channels,  the  closure  of  which  by  an  archipelagic  state  may  have  serious 
economic  consequence  on  other  states.  We  consider  that  this  can  be  achieved  by 
acceptance  of  the  principle  that  the  waters  so  enclosed  are  to  be  regarded  as  territorial 
waters  subject  to  the  right  of  innocent  passage. 

(k)  Mauritius 

Although  Mauritius,  like  Iceland,  is  not  strictly  a  mid-ocean  archipelagic 
State,  it  does  have  an  archipelagic  dependency.  In  1970  legislation  was 
enacted  to  provide  for  a  definition  of  the  territorial  sea,  based  on  the  low- 
water  mark  except  where  the  coast  is  deeply  indented  and  cut  into ;  and 

.  .  .  where  islands  are  so  situated  in  relation  to  one  another  as  to  form  an  archipelago, 
the  baseline  shall  be  straight  lines  joining  points  in  the  line  of  low- water  mark  of  the 
outermost  islands  and  those  points  shall  be  so  chosen  as  to  enclose,  when  joined 
together  by  straight  lines,  the  maximum  area  of  sea.1 

The  waters  on  the  landward  side  of  any  baseline  are  defined  as  internal 
waters2  and  the  sea-bed  and  subsoil  of  the  areas  bounded  on  the  landward 
side  by  the  high-water  mark  and  on  the  seaward  side  by  the  outer  limits  of 
the  territorial  sea  (twelve  miles)  are  vested  in  the  Crown.3  The  definition  of 
‘Mauritius’  for  the  purpose  of  petroleum  licensing  includes  the  territorial 
sea  and  continental  shelf4  and  vests  in  the  Crown  property  in  any  petroleum 
wheresoever  existing  in  Mauritius.  A  licensing  system  by  reference  to 
blocks  is  created  by  Regulation.5 

Mauritius  has  thus  joined  the  group  of  mid-ocean  States  with  definite 
archipelagic  claims.  The  Mauritian  delegation  made  this  clear  in  its  speech 
to  the  United  Nations  Enlarged  Committee  on  the  Peaceful  Uses  of  the 
Seabed  on  6  August  1971. 

1  The  Territorial  Sea  Act,  No.  4  of  1970,  s.  5.  2  Ibid.,  s.  4. 

3  Ibid.,  s.  6.  4  The  Petroleum  Act,  No.  6  of  1970,  s.  2. 

5  The  Petroleum  (Licences  and  Lease)  Regulations,  1970,  Govt.  Notice  No.  25  of  1970. 
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(/)  Bermuda 

The  Law  Officers’  Opinion  cited  above1  appears  to  make  a  concession  to 
the  geographical  peculiarities  of  groups  of  coral  islands  formed  upon  a 
single  submarine  elevation.  In  the  Anglo-N orwegian  Fisheries  case  the 
United  Kingdom  sought  to  explain  away  this  interpretation  of  the  physical 
situation  on  the  ground  that  the  Law  Officers  were  under  the  impression 
that  more  reef  was  exposed  than  was  actually  the  case.  It  was  pointed  out2 
that  the  Bermudas  are  the  highest  part  of  a  coral  formation  which  consists 
of  a  broad  oval-shaped  reef  completely  enclosing  some  deeper  lagoons  and 
entered  by  a  single  navigable  channel  not  a  quarter  of  a  mile  wide.  The 
islands  lie  at  the  south-eastern  curve  of  the  oval,  and  it  was  asserted  that  in 
1951  the  only  other  part  of  the  reef  which  rises  permanently  clear  of  the 
water  is  the  North  Rock  on  the  opposite,  northern  curve.  The  remainder 
of  the  reef  either  just  breaks  the  surface  of  the  sea  or  stands  at  varying 
depths  not  far  below  the  surface.  The  maximum  difference  between  low 
and  high  tide  at  spring  tide  is  4-2  feet. 

Whether  rightly  or  wrongly  from  the  point  of  view  of  the  existing  law,  the  Law 
Officers,  believing  that  the  coral  ledges  were  normally  above  water,  gave  it  as  their 
opinion  that  the  reefs  were  British  possessions  carrying  their  own  3 -mile  maritime 
belt.  In  addition,  they  considered  that  Great  Britain  had  the  right  to  prevent  the 
exercise  of  hostilities  inside  the  reefs.  Once  the  main  conclusion  was  reached  that  the 
continuous  band  of  coral  reefs  were  British  territory,  the  assertion  of  jurisdiction  within 
them  was  scarcely  surprising  since  the  interior  lagoons  were  then  wholly  enclosed 
except  for  one  very  narrow  channel  deep  enough  for  sea-going  vessels  and  two  or  three 
very  shallow  channels  leading  into  the  lagoons  and  usable  only  by  very  small  craft.3 

Although  the  United  Kingdom  asserted  that  the  Opinion  of  the  Law  Offi¬ 
cers  went  beyond  the  principles  concerning  the  delimitation  of  the  terri¬ 
torial  sea  ‘generally  accepted’  at  the  1930  Codification  Conference,  it 
conceded  that  the  colonial  authorities  in  Bermuda,  both  by  legislation  and 
by  administrative  exercise  of  jurisdiction,  had 

.  .  .  continuously  and  publicly  asserted  their  authority  both  over  the  enclosed  waters 
within  the  reefs  and  to  a  distance  of  three  miles  from  the  outer  ledges.  This  legislation 
and  exercise  of  jurisdiction  have  been  applied  internationally  in  fisheries,  navigation, 
wrecks  and  related  matters  and  have  met  with  no  objection  on  the  part  of  any  State. 
Therefore,  the  title  of  the  Bermuda  Government  to  sovereignty  over  the  above- 
mentioned  waters  in  the  view  of  the  United  Kingdom  Government  finds  its  justifi¬ 
cation  in  an  historic  usage  which  has  received  the  assent  of  other  States. 

(ra)  The  Bahamas 

The  reference  made  by  the  Law  Officers  in  their  Opinion  cited  above4  re¬ 
specting  the  Bahama  Great  Banks  is  an  acknowledgement  of  the  significance 

1  See  above,  p.  2.  2  I-C.J.  Pleadings,  1951,  vol.  2,  p.  530. 

3  Ibid.,  p.  531.  4  See  above,  p.  2. 
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of  the  geographical  circumstances  of  coral  creations,  but  stops  short  of 
the  concession  made  in  the  case  of  Bermuda.  In  the  Anglo-N orwegian 
Fisheries  case1  the  United  Kingdom  contended  that  the  proper  construc¬ 
tion  to  place  upon  the  Opinion  was  that  the  Law  Officers  did  not  consider  it 
possible  to  claim  an  uninhabited  part  of  the  Great  Banks  as  being  within 
British  jurisdiction  unless  it  was  either  enclosed  by  inhabited  cays  or  was 
solid  enough  to  sustain  a  fort  which  might  command  the  entrance  to  or 
threaten  an  inhabited  cay.  In  fact,  the  legislation  of  the  Bahamas  has  been 
restricted  to  the  three-mile  limit  from  each  island,  advice  being  given 
respecting  disallowance  of  extra-territorial  enactments.  However,  before 
the  International  Court  the  Lffiited  Kingdom  in  a  delphic  sentence  ad¬ 
mitted  that 

.  . .  the  Bahamas  authorities  claim  exclusive  jurisdiction  over  certain  sedentary  fisheries 
on  the  sea  bed  in  the  waters  off  the  Bahamas  islands  and  banks. 

The  Bahamas  are  an  archipelago  comprising  more  than  700  islands  and 
2,000  cays,  extending  for  over  500  miles  north  and  south.  Twenty-two 
islands  have  permanent  populations.  The  Great  and  Little  Bahama  Banks 
on  which  most  of  the  islands  rest  are  extremely  shallow,  mostly  under  three 
fathoms  and  grading  to  five  fathoms.  On  the  western  side  of  the  archipelago 
they  extend  up  to  seventy-five  miles  from  the  nearest  island,  where  they 
drop  to  over  300  fathoms  in  the  Straits  of  Florida  and  the  Old  Bahama  and 
Santaren  Channels.  On  the  eastern,  or  ocean,  side  of  the  group  the  islands 
stand  on  a  rampart  with  an  escarpment  to  the  abyssal  sea-bed  at  a  depth  of 
about  2,500  fathoms.  The  whole  appears  from  a  hydrographical,  if  not 
from  a  geophysical,  point  of  view  not  to  stand  conveniently  on  a  single 
pedestal:  Inagua,  Mayaguana,  Crooked  and  Acklins  Islands  in  the  south 
are  separated  from  the  others  and  from  each  other  by  deep  water  between 
758  and  1,785  fathoms,  while  those  linked  by  a  common  submarine  eleva¬ 
tion  are  deeply  cut  into  by  declivities  in  the  nature  of  cul-de-sacs  of  deep 
waters,  which  include  New  Providence  and  North  East  Providence 
Channels,  of  depths  respectively  of  571  and  1,954  fathoms  at  the  deepest 
points,  and  which  are  linked  by  a  passage  174  fathoms  deep  at  the  most,  so 
that  together  they  constitute  a  transit  route  from  the  Atlantic  to  Florida 
between  the  two  northernmost  islands,  Grand  Bahamas  and  Great  Abaco ; 
Ecuma  Sound  which  is,  however,  almost  entirely  surrounded  by  islands  or 
shallow  water;  and  Tongue  of  the  Ocean  between  Andros,  New  Providence 
and  Great  Guana  cays,  which  is  the  terminal  point  of  North  East  Provi¬ 
dence  Channel. 


I.C.J.  Pleadings,  1951,  vol.  2,  p.  533. 


MID-OCEAN  ARCHIPELAGOS  IN  INTERNATIONAL  LAW 


53 


IX.  Evaluation  of  Archipelagic  Claims 

With  the  exception  of  Japan  it  is  possible  that  in  the  near  future  all  of 
the  true  mid-ocean  archipelagic  States  will  have  made  archipelagic 
claims,  and  this  grouping  of  virtually  all  the  interested  parties  will  certainly 
prove  to  be  a  formidable  obstacle  to  attempts  by  the  rest  of  the  international 
community  to  insist  that  the  regime  of  the  high  seas  shall  continue  to  apply 
in  archipelagic  waters.  However,  the  claims  made  and  likely  to  be  made  by 
these  States  link  together  different,  and  perhaps  to  some  extent  inconsis¬ 
tent,  principles,  and  are,  or  have  been,  differently  motivated  and  directed 
to  different  goals,  so  that  the  problem  of  evaluating  the  arguments  that  have 
been  offered  for  such  claims  will  increase  rather  than  diminish. 

The  motives  for  the  decisions  of  Indonesia  and  the  Philippines  were  in 
the  first  instance  strategic.  Located  in  an  area  where  they  are  vulnerable  to 
subversion  promoted  externally,  and  with  a  recent  history  of  internal 
dissent,  the  preoccupation  of  these  countries  has  been  with  the  problem  of 
security  in  islands  which  are  linked  by  stretches  of  water  difficult  to  police. 
These  two  claims  have  therefore  embodied  a  direct  potential  or  actual 
challenge  to  the  passage  of  shipping.  Only  recently  have  economic  consider¬ 
ations  reinforced  the  claims.  But  in  the  case  of  the  other  claimants,  due  to 
their  geographical  situation  and  the  present  absence  of  a  security  problem, 
the  motivation  is  exclusively  economic,  and  there  is  no  intention,  nor  even 
the  slightest  desire,  to  interrupt  shipping.  There  is,  then,  a  contradiction 
inherent  in  the  archipelagic  bloc  which  must  be  resolved  if  it  is  to  have 
sufficient  political  coherence  to  gain  universal  recognition  of  its  cased 

The  current  question  concerning  the  extent  of  national  jurisdiction  over 
the  resources  of  the  sea-bed  seems  to  interested  mid-ocean  States  to  be 
resolved  in  their  favour  by  a  combination  of  archipelagic  and  continental- 
shelf  claims.  Since  the  islands  rest  for  the  most  part  on  single  submerged 
geophysical  structures,  these  States  are  conscious  of  the  fact  that  the  sea¬ 
bed  between  the  land  features  is  likely  to  constitute,  along  with  those 
features,  a  single  mineral  deposit;  and  that  this  is  likely  to  extend  below  the 
200-metre  line,  at  least  where  the  intermediate  sea-bed  sinks  in  a  concave 
fashion.  A  liberal  utilization  of  the  ‘exploitability  criterion’  has  become 
characteristic  of  the  legislation  of  the  archipelagic  States,  whether  they  are 
parties  to  the  Geneva  Convention  or  not,  but  there  is  some  understandable 
apprehension  that  this  might  be  deleted  from  the  law  at  some  future 
conference,  so  eliminating  the  exclusive  rights  to  exploit  areas  of  the  single 
geomorphological  structure  which  they  consider  to  be  rightly  theirs. 

An  archipelagic  claim  may,  in  some  respects,  gain  more  for  the  claimant 

1  In  May  1972  Indonesia,  the  Philippines,  Fiji  and  Mauritius  met  in  Manila  to  seek  a  com¬ 
promise. 
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than  the  continental-shelf  doctrine,  for  it  may  cover  areas  of  the  sea-bed 
that  are  not,  strictly  speaking,  ‘natural  prolongations’  of  the  land-mass  and 
that  otherwise  would  fall  within  the  ‘common  heritage  of  mankind’,  if  that 
concept  is  ultimately  translated  into  some  manner  of  international  control 
of  exploitation  of  the  sea-bed.  Whatever  merit  the  notion  of  ‘common 
heritage’  may  have,  it  is  not  so  manifest  in  respect  of  the  sea-bed  linking  the 
islands  of  mid-ocean  States,  partly  because  this  might  involve  an  arbitrary 
interruption  of  a  continuous  mineral  structure,  and  partly  because  of  the 
hazards,  particularly  pollution  hazards,  to  the  surrounding  or  associated 
land.  It  is  unrealistic  to  expect  that  States  composed  of  strings  or  groups  of 
islands  will  view  with  equanimity  the  licensing  by  some  outside  authority 
of  oil  drilling  where  a  spill  could  seriously  damage  the  local  ecology  on 
which  the  island  populations  are  perhaps  almost  totally  dependent. 

The  question  of  pollution,  however,  goes  beyond  the  threat  of  licensing 
exploration  in  these  loosely  enclaved  areas  of  the  sea-bed  and  extends  to  the 
discharge  of  oil  by  passing  ships,  the  dumping  of  waste,  some  of  it  perhaps 
radioactive  waste,  and  the  disturbance  of  marine  life  in  other  ways.  The 
recognition  of  the  magnitude  of  this  threat  is  recent,  and  the  scientific 
factors  have  not  yet  been  sufficiently  isolated  or  analysed  to  enable  a  case 
to  be  presented  with  overwhelming  conviction;  but  there  is  sufficient 
evidence  already  available  to  suggest  that,  in  the  case  of  the  coral  archi¬ 
pelagos  at  least,  the  very  survival  of  the  nation  is  potentially  menaced  if 
local  supervision  is  not  possible.  Coral  islands  are  not  dead  land-masses, 
even  if  the  polyps  that  formed  them  are  dead.  The  areas  of  intersection  of 
land  and  sea  are  subject  to  incessant  biological  and  chemical  interaction, 
whereby  the  land  is  preserved  from  ultimate  destruction.  Pollution  of  these 
areas  can  destroy  the  organisms  that  are  essential  for  the  coastal  mud  to 
retain  its  vitality  and  support  the  flora,  notably  mangroves,  which  in  many 
instances  constitute  an  essential  rampart  against  the  sea. 

In  coral  archipelagos  it  is  not  the  sea-bed  which  is  the  ‘natural  prolonga¬ 
tion’  of  the  land-mass,  but  the  land  which  is  the  ‘natural  prolongation’  of 
the  sea-bed;  and  the  existing  continental-shelf  doctrine,  conceived  for 
rocky  continental  coasts  in  temperate  climates,  does  less  than  justice  to  the 
peculiar  requirements  of  tropical  marine  creations.  It  is  doubtful  if  coral 
islands  are  ‘islands’  in  the  literal  meaning  of  the  Geneva  Convention  as 
amplified  by  the  ‘natural  prolongation’  thesis,  but  no  one  would  suggest 
that  coral  nations  are  not  for  this  reason  beneficiaries  of  the  continental- 
shelf  doctrine.  It  merely  means  that  international  law  must  concede  that 
the  geophysical  basis  for  national  jurisdiction  may  have  an  extended  impli¬ 
cation  in  such  cases,  and  that  an  archipelagic  solution  may  be  at  least  as 
expedient  a  way  of  giving  expression  to  this  circumstance  as  any  other. 

No  serious  attention  has  been  paid  by  international  lawyers  to  the  special 
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needs  of  coral  islands.  Coral  is  a  general  name  for  those  members  of  the 
actinozoa  which  can  secrete  hard  structures  in  the  nature  of  a  skeleton.  The 
class  of  actinozoa  comprises  those  coelenterate  animals  in  which  the  space 
included  within  the  body- walls  is  divided  into  an  inner  gastric  cavity  and  an 
outer  perivisceral  cavity,  which  can  communicate  with  the  outer  world 
through  the  mouth.  There  are  various  types  of  such  organisms,  including 
sea  anemones,  actinidae,  carophyllia  borealis,  astroea  pallida  and  tabulae 
corals.  A  coral  reef  is  composed  of  essentially  shallow-water  varieties  of 
actinozoa,  which  do  not  normally  flourish  below  twenty-five  fathoms.  By 
their  continued  growth  as  colonies  and  by  their  aggregation  they  create 
reefs,  the  compound  species  often  possessing  an  ex-cellular  coenenchyma 
which  enables  an  indefinite  proliferation,  and  other  species  expanding  by 
spontaneous  fission.  A  requirement  is  a  mean  temperature  of  the  sea  above 
66  degrees.  A  coral  reef  cannot  begin  to  form  except  in  initially  shallow 
water,  and  coral  polyps  cannot  exist  at  levels  higher  than  extreme  low  water 
because  of  the  effects  of  exposure  to  the  sun.  Hence  the  reef  can  be  raised  to 
low-water  level  and  no  higher,  and  its  further  elevation  is  due  to  the  effect 
of  the  movement  of  the  sea  on  the  coral  which  dies  through  exposure.  The 
compacted  coral  sediment  becomes  agglutinated  by  the  percolation 
through  it  of  water  holding  carbonate  of  lime  in  solution,  until  the  result  is 
hard  compact  limestone.  Because  an  abundant  supply  of  pure  and  properly 
aerated  water  is  essential  to  the  life  of  the  coral  polyp,  this  flourishes  at  the 
extreme  outer  edge  of  the  reefs  on  the  windward  side,  where  mud  and 
sediment  do  not  occur.  Hence,  as  in  the  case  of  the  Bahamas  or  the  classical 
instance  of  the  Great  Barrier  Reef,  an  important  feature  of  the  formation  is 
that  the  outer  reef  abruptly  terminates  and  plunges  into  very  deep  water. 

The  threat  to  the  purity  of  the  water  from  modern  marine  activity  is 
obviously  as  serious  to  coral  nations  as  it  is  in  the  Arctic ,  and  recent 
Canadian  developments,1  which  from  one  aspect  amount  to  an  archipelagic 
claim,  have  not  gone  unremarked  by  the  archipelagic  States,  who  are 
becoming  increasingly  aware  that  the  reservation  of  the  waters  above  the 
continental  shelf  as  high  seas  may  perhaps  do  violence  to  the  complex 
interrelationship  of  geological  structure,  marine  ecology,  water  physics  and 
permanently  dry  elevations  which  constitute  the  material  basis  of  their 
national  existence.  The  limitation  of  national  jurisdiction  to  the  sea-bed 
has  a  peculiarly  artificial  aspect  in  such  situations,  when  the  distinction 
between  sessile  and  motile  benthos  is  one  without  any  real  ecological 
relevance  for  conservationary  purposes.  The  sea-bed  is  not  a  discrete 
feature  in  such  areas,  and  national  control  over  the  waters  is  just  as  im¬ 
portant  as  it  is  over  mineral  resources. 

It  is  at  this  point  that  the  arguments  advanced  by  the  Latin  American 

1  International  Legal  Materials,  9  (1970),  p.  607- 
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countries  who  have  claimed  200-mile  territorial  sea  zones  are  seen  by  the 
archipelagic  States  as  valuable  precedents.  At  least  not  all  of  those  claims 
are  lacking  persuasive,  if  not  convincing,  ecological  arguments  in  their 
support,1  and  there  is  no  question  that  the  implementation  of  the  claims 
has  had  dramatic  influence  upon  the  gross  national  products  and  the 
balance  of  payments  of  those  countries  which  have  made  them.  Nor  can  it 
be  doubted  that  these  claims  will  be  persisted  in,  so  that  a  bloc  of  influential 
Powers  has  been  created  with  a  vested  interest  in  extensive  areas  of  ex¬ 
clusive  fishing  with  which  the  archipelagic  States  are  likely  to  coalesce  at 
the  political  level,  for  it  will  seem  to  them  unfair  that  their  analogous  needs 
are  not  acknowledged  by  the  world  community  merely  because  they  are 
island  groups  and  not  continental  States.  An  archipelagic  solution  to  a  very 
real  and  immediate  problem  of  national  development,  indeed  survival,  will 
no  doubt  be  asserted  to  be  at  least  as  reasonable  as  the  200-mile  claims. 

The  dilemma  facing  the  mid-ocean  archipelagic  States  is  that  some  of 
them  at  least  have  arguments  that  are  unrelated  to  the  scientific  factors 
which  might  be  utilized  to  validate  a  baseline  claim,  and  tend  to  diminish 
the  cogency  of  those  arguments.  The  historic  claims  of  the  Philippines  and 
Tonga,  involving  an  extension  of  national  jurisdiction  by  way  of  quite 
arbitrary  geometrical  constructions,  are  an  example.  In  other  cases  the 
scientific  arguments  can  prove  internally  inconsistent  if  not  carefully 
marshalled,  particularly  where,  as  in  the  case  of  Fiji,  there  is  an  area  of 
deeper  water  intruding  within  the  geometry  of  the  group.  Not  in  all 
instances  has  geography  been  so  accommodating  as  to  enable  States  to 
marshal  all  relevant  considerations  in  a  symmetrical  structure  so  as  to 
embody  all  possible  interests. 

The  Bahamas  epitomizes  this  question  of  choice  confronting  the  drafts¬ 
man  of  an  archipelagic  claim.  If  the  archipelago  were  conveniently  situated, 
like  Bermuda,  on  a  single  shallow  feature,  the  coincidence  of  archipelagic 
baseline  principles  and  continental-shelf  doctrine  would  reconcile  with 
convenience  and  simplicity  all  relevant  geographical,  geophysical  and  legal 
considerations.  But  this  is  not  the  case.  Should  the  Bahamas  adopt  closing 
lines  linking  all  the  islands,  this  would  cover  areas  of  very  deep  water 
which  could  only  be  described  as  continental  shell  upon  a  liberal  view  of  the 
‘exploitability  test’,  and  would  exclude  the  Great  and  Little  Banks  which 
would  lie  outside  the  closing  lines.  If  they  were  to  draw  the  lines  to  include 
the  Banks,  on  the  argument  that  they  are  so  shallow  as  to  be  a  part  of  the 
land  even  more  than  its  ‘natural  prolongation’,  they  would  apparently 
depait  both  Irom  the  criterion  lor  enclosing  the  deep  areas  between  the 
islands  and  fiom  the  archipelagic  formulae  adopted  in  previous  archipelagic 

1  Garcia  Sayan,  1  he  Position  of  Peru  (13  March  1958);  Ministerio  de  Relaciones  Exteriores  del 
Eeru,  Soberania  Maritime, 1.  Fundamentos  de  la  posicion  peruana  (1970). 
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claims,  which  are  all  based  on  the  principle  of  linking  the  islands,  regardless 
of  depth.  A  combination  of  archipelago  doctrine,  in  this  last-mentioned 
sense,  and  continental-shelf  doctrine,  would  gain  for  the  Bahamas  the 
maximum  sea-bed,  but  not  the  maximum  sea,  and  it  is  as  much  to  the 
conservation  of  the  sea  above  the  Banks  as  to  the  potential  of  the  sea-bed 
that  Bahamian  interest  in  the  archipelago  idea  is  likely  to  be  directed. 
Crawfish  and  conch  are  among  the  few  commodity  exports  of  the  Bahamas 
and  an  important  source  of  foreign  exchange,  and  whatever  may  be  said  of 
conch,  it  may  be  difficult  to  include  crawfish  in  the  definition  of  natural 
resources  of  the  continental  shelf.1 

It  is  evident  that  the  contemporary  archipelagic  doctrine  is  likely  to 
escape  the  geographical  considerations  which  alone  were  considered  rele¬ 
vant  when  it  was  first  adumbrated  forty  years  ago,  and  is  likely  to  root 
itself  in  geophysics  which  apparently  open  a  range  of  options.  Insufficient 
oceanographical  work  has  as  yet  been  done  in  the  cases  of  the  archipelagic 
States  to  enable  them  to  present  a  scientific  case  of  overwhelming  per¬ 
suasiveness,  but  this  deficiency  in  information  is  likely  rapidly  to  be  reme¬ 
died.  The  continental-shelf  doctrine  is  really  no  more  than  a  modern 
application  of  a  very  old  geophysical  view  of  the  basis  of  maritime  territory, 
and  designed  as  a  compromise  between  local  and  international  vested 
interests.  Some  jurists  of  the  nineteenth  century  adumbrated,  not  only  the 
continental-shelf  doctrine,  but  the  scientific  basis  for  jurisdiction  over  the 
sea  as  well,  beginning  with  Rayneval  who  wrote  in  1803: 

Nous  pourrions  ajouter  que  le  fond  de  la  mer,  le  long  des  cotes,  peut  etre  considere 
comme  ayant  fait  partie  du  continent,  et  qu’il  est  pour  cela  considere  comme  en  faisant 
encore  partie.2 

Masse  called  the  sea  a  ‘rempart  naturel’  and  ‘accessoire’  of  the  land.3 
Cussy  referred  to  ‘la  continuation  du  territoire’.4  Nizze  the  following  year 
wrote  that 

.  .  .  from  the  juristic  point  of  view,  the  water  at  the  coast  does  not  constitute  the 
boundary  of  the  country,  but  the  ground  and  bottom  under  the  water  is  regarded  as  the 
continuation  of  the  land  territory.  For  this  reason,  the  water  above  this  part  of  territory, 
including  the  animals  living  there,  belong  to  the  coastal  country  .  .  .  ;5 

and  Cauchy  said  it  could  not  be  doubted  that 

.  .  portions  de  mer  avoisinant  les  cotes  participent,  dans  une  certaine  mesure,  a  la 
nature  des  cotes  elles-memes.6 

1  In.  1969  the  earnings  from  crawfish  were  $838,000  and.  from  conch  $26,000. 

2  Institutions  du  droit  de  la  nature  et  des  gens,  p.  161. 

3  Le  Droit  commercial  dans  ses  rapports  avec  le  droit  des  gens  (1844),  vol.  1,  p.  hi. 

4  Phases  et  causes  celebres  du  droit  maritime  des  nations  (1856),  p.  91. 

5  Das  allgemeine  Seerecht  der  civilisirten  Nationen  (1857),  p.  31.  (Translation.) 

6  Le  Droit  maritime  international  considere  dans  ses  origines  (1862),  vol.  1,  p.  39. 
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The  idea  that  land  and  sea  interact  has  thus  been  endemic  in  the  literature 
of  international  law,  and  the  continental  shelf  and  archipelagic  doctrines 
are  both,  in  their  respective  ways,  expressions  of  this  basic  scientific  and 
legal  reality. 

X.  Academic  Opinions  on  Archipelagic  Claims 

since  1958 

Apart  from  the  literature  which  has  emanated  from  the  Philippines,1 
little  has  been  contributed  by  writers  to  the  question  of  archipelagic  waters 
since  the  1930s.  Evensen’s  paper  to  the  Geneva  Conference2  was  mainly 
concerned  with  coastal  archipelagos,  which  the  author  was  careful  to 
distinguish  from  mid-oceanic  archipelagos.  Respecting  these,  he  suggested 
that  ‘no  hard-and-fast  rules  exist  whereby  a  State  is  compelled  to  dis¬ 
regard  the  geographical,  historical  (and  economical)  peculiarities  of  out¬ 
lying  archipelagos’.  Frequently,  he  argued,  the  only  ‘natural  and  practical 
solution’  is  to  delimit  their  territorial  sea  by  means  of  baselines,  and  the 
criteria  to  be  employed  in  evaluating  any  archipelagic  situation  would  be 
the  dependence  of  the  territorial  sea  on  the  land  domain,  the  general 
direction  of  the  coast  of  the  archipelago  viewed  as  a  whole,  the  relative 
distances  of  the  closing  lines  in  relation  to  freedom  of  navigation,  and  the 
linking  of  the  enclosed  waters  to  the  surrounding  land  domain.  In  other 
words,  his  proposal  involved  treating  mid-ocean  archipelagos  as  special 
applications  of  the  principles  in  the  Anglo-Norwegian  Fisheries  case.  Wal- 
dock  also  discussed  mainly  coastal  archipelagos  although  he  commented 
that  ‘unquestionably,  there  was  a  marked  tendency  in  1930  to  favour  the 
introduction  of  a  special  rule  for  archipelagos,  whether  coastal  or  ocean, 
but  subject  to  a  limit  of  width  between  the  islands  and  with  a  strong 
reservation  by  some  States  against  the  waters  being  treated  as  inland  waters'* 

Sorensen,  in  the  only  article  on  the  subject  of  archipelagos,4  agrees  that 
the  question  was  not  resolved  in  the  Geneva  Convention,  and  doubts 
whether,  considering  the  divergency  of  opinion,  it  is  a  tenable  proposition 
that  present  international  law  rules  out  the  application  of  straight  baselines 
to  archipelagos  in  all  circumstances.  He  adverts  to  the  artificiality  of 

1  Coquia,  in  The  Philippine  International  Law  Journal,  i  (1962),  p.  139;  in  Lyceum  Law  Review, 
4  (i959)>  P-  181;  and  in  The  Far  Eastern  Late  Review,  7  (1959),  p.  435;  Syquia,  in  The  Law 
Review,  7  (1956),  p.  238;  Arreglado,  in  Decision  Law  Journal  (i960),  pp.  3,  83 ;  and  in  Lyceum  Law 
Review  (1959),  p.  266. 

2  U.N.  Conference  on  the  Law  of  the  Sea,  Official  Records,  vo\.  1,  Preparatory  Docs.  ,1958,  p.  289. 

3  This  Year  Book,  28  (1951),  p.  144.  The  Iranian  Territorial  Sea  Decree  of  13  July  1934 
apparently  related  to  coastal  archipelagos,  although  no  mention  was  made  of  their  inclusion  in  the 
outer  line  of  the  coast:  ‘Les  archipels  sont  considcres  au  point  de  vue  des  lies  les  composant, 
comme  une  seule  lie,  et  l’etendue  des  eaux  territoriales  de  l’archipel  sera  comptee  de  l’ile  situee  le 
plus  loin  du  centre  de  l’archipel.’ 

4  Nederlands  Tijdschrift  voor  Internationaal  Recht,  6  (1959),  p.  315. 
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applying  straight  baselines  to  a  mainland  coast  and  not  to  islands  when,  in 
the  case  of  a  mid-ocean  State,  it  may  be  a  matter  of  subjective  appreciation 
which  island  is  the  mainland.  However,  he  concludes  that  the  variety  of 
geographical  circumstances  and  the  resulting  vagueness  makes  it  an  almost 
impossible  task  to  establish  by  non-judicial  procedures  what  is  not  allowed 
in  any  specific  instance.  Fitzmaurice,  however,  considers  that  the  baseline 
question  is  quite  different  from  the  archipelago  question,  because  island 
groups  and  coastal  fringes  involve  different  considerations.1  On  the  basis  of 
this  distinction  he  concludes  that  the  Geneva  Convention  resolved  the 
question  of  groups  of  islands  in  favour  of  the  freedom  of  the  seas  by  not 
providing  for  their  solution  in  Article  X.2  Verzijl3  argues  that  such  a 
result  flows  from  the  ordinary  rules  of  treaty  interpretation  whereby,  under 
Article  X  (2),  an  uninterrupted  baseline  for  islands  could  only  be  ad¬ 
mitted  where  they  are  situated  a  distance  not  greater  than  double  the 
territorial  sea  distance — a  view  which  in  practice  can  achieve  consistent 
results  only  if  States  confine  themselves  to  modest  territorial  sea  limits. 
Sorensen  contests  this  interpretation  of  Article  X  (2), 4  while  Gihl  appears 
to  concede  that  coastal  islands  and  archipelagos,  whether  mid-ocean  or 
coastal,  are  to  be  treated  as  equally  susceptible  to  a  baseline  system.5 
Indeed,  if  this  is  not  the  case,  then  there  is  no  point  in  differentiating 
between  mid-ocean  and  coastal  archipelagos,  for  the  point  of  distinction  is 
that  the  latter  are  so  assimilated  to  the  continental  coast  as  to  constitute 
the  baseline  for  its  territorial  sea,  along  with  single  islands  and  strings  of 
islands,  and  do  not  have  a  separate  baseline  system  of  their  own.  The  case 
of  Madagascar  reveals  that  the  dependence  of  a  valid  baseline  system  on  a 
coast  being  classified  as  continental  rather  than  as  insular  in  some  cases 
yields  an  arbitrary  result. 

Other  writers  have  done  little  more  than  make  passing  references  to  the 
question.  Colombos6  considers  that  when  a  group  of  islands,  on  geo¬ 
graphical  or  historic  grounds,  constitutes  an  archipelago  it  is  treated  as  a 
group.  Schwarzenberger7  and  Dahm8  comment  similarly.  Brownlie  con¬ 
cedes  that  in  cases  such  as  Indonesia  and  the  Philippines  a  polygonal 
system  may  be  the  only  feasible  one,  and  he  supports  it  as  a  ‘further 

1  This  Year  Book,  31  (1954),  P-  4*6. 

2  International  and  Comparative  Law  Quarterly,  8  (1959),  p.  88. 

3  International  Law  in  Historical  Perspective  (1970),  vol.  3,  p.  71.  The  point  is  also  made  in 
Shalowitz,  Shore  and  Sea  Boundaries  (1962),  vol.  1,  p.  227,  although  he  admits  that  the  question 
cannot  be  considered  as  settled. 

4  Loc.  cit.  (above,  p.  58  n.  4),  p.  324. 

5  Scandinavian  Studies  in  Law,  11  (1967),  p.  132. 

6  The  International  Law  of  the  Sea  (6th  edn.,  1967),  p.  120. 

7  Schwarzenberger,  International  Law  (3rd  edn.,  i957)>  P-  337- 

8  Dahm,  Volkerrecht  (1958),  vol.  1,  p.  653.  Berber  merely  refers  to  the  controversy:  Lehrbuch 
des  Volkerrechts  (i960),  vol.  1,  p.  320.  Cavare,  Le  Droit  international  public  positif  (3rd  edn.),  vol.  2 
(1969),  p.  783,  poses  the  problem  and  recalls  Gidel’s  views. 
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application  to  special  facts’  of  the  principles  in  the  Anglo -Norwegian 
Fisheries  case.1  Von  Glahn,  recalling  the  extent  of  the  claims  of  the  Philip¬ 
pines  and  Indonesia,  describes  them  as  ‘a  striking  new  method  of  deter¬ 
mining  a  territorial  sea’,  developed  ‘unilaterally’.2  McDougal  and  Burke 
doubt  the  applicability  of  the  baseline  system  to  archipelagos,  but  concede 
that  local  interests  have  promoted  a  trend  in  favour  of  their  special  treat¬ 
ment.3 

XI.  The  Significance  of  Protest  in  Relation  to 
Archipelagic  Claims 

Most  of  the  archipelagic  claims  mentioned  have  met  with  protests  from 
at  least  some  other  countries.  Sometimes  the  protests  have  anticipated  the 
enactment  of  the  relevant  legislation;  sometimes  they  have  been  repeated, 
though  most  often  they  have  had  the  appearance  with  effluxion  of  time  of 
being  ‘once  and  forever’  exercises  in  diplomacy;  and  they  are  ambiguous 
respecting  the  contentions  of  the  claimant  State  which  are  being  specifi¬ 
cally  contested,  in  particular,  whether  it  is  a  historic  claim  that  is  being 
rejected,  or  merely  an  excessive  display  of  maritime  jurisdiction.  This 
ambiguity  in  the  protests  is  no  doubt  the  product  of  ambiguity  inherent  in 
the  claims  themselves,  for  often  the  claimants  have  shifted  ground,  or  have 
attempted  to  reinforce  their  arguments  by  an  amalgam  of  considerations. 

The  initial  justification  offered  by  the  Philippines  for  its  archipelagic 
pretensions  was  historic,  and  reliance  was  placed  on  the  supposed  acquies¬ 
cence  of  the  international  community  in  the  alleged  cession  in  1898  to  the 
United  States  of  the  waters  within  the  geographical  co-ordinates  mentioned 
in  the  Treaty  of  Paris.  The  Philippines  discounted  in  advance  the  possi¬ 
bility  that  neither  in  1898,  nor  at  any  time  until  the  Philippine  Government 
lent  notoriety  to  its  construction  of  the  matter  by  proclaiming  its  intentions 
in  I955>  did  the  international  community  interpret  the  cession  in  this  way  or 
recognize  that  there  was  in  fact  anything  to  protest  about.4  The  enactment 
by  the  Philippine  Congress  in  1961  met  with  protests  from  the  United 
Kingdom,  the  United  States,  Japan  and  Australia.  The  United  States,  on 
4  January  1958,  stated  that  it  considered  the  references  in  the  Treaty  of 
Paris  to  include  only  the  land  areas  and  to  constitute  boundary  lines.  In  an 
aide-memoire  of  15  March  1962  the  Australian  Government  stated  that  it 
was  unable  to  accept  the  contention  that  the  waters  within  the  various  lines 

1  Principles  of  Public  International  Law  (1966),  p.  187. 

2  Law  Among  Nations  (1965),  p.  307. 

3  The  Public  Order  of  the  Oceans  (1962),  pp.  41 1  et  seq.  Cf.  in  Alexander,  The  Law  of  the  Sea: 
Offshore  Boundaries  and  Zones  (1967),  p.  228. 

4  See  the  comments  by  Feliciano,  Okazaki,  Aiers  and  Klein  in  The  Philippine  International  Law 
Journal ,  1  (1962),  pp.  157-71;  Klein,  in  Federal  Bar  Journal,  26  (1966),  p.  317;  Dellapenna,  in 
Journal  of  Laiv  and  Economic  Development ,  5  (1970),  p.  45. 
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referred  to  in  the  treaties  mentioned  in  the  Act  of  1961  were  either  terri¬ 
torial  seas  or  internal  waters.  No  further  written  protest  was  made  until  the 
Philippines  announced  in  1968  that  in  the  future  Australia  would  be 
required  to  seek  prior  authorization  before  her  warships  could  pass  through 
Philippine  waters.  On  that  occasion  the  Australian  Government  replied 
with  an  Embassy  Note,  which  reiterated  that  the  Australian  view  of  the 
Philippine  claim  remained  unchanged,  and  went  on  to  state  that  the  Austra¬ 
lian  Government  was  of  the  opinion  that,  under  the  established  rules  of 
international  law,  naval  vessels  have  a  right  of  innocent  passage  through 
waters  which  in  international  law  constitute  part  of  the  territorial  sea  of  a 
coastal  State.  Similar  action  was  taken  by  the  United  Kingdom  and  the 
United  States.1 

In  April  1969  the  Philippine  Government  formally  rejected  these  pro¬ 
tests,  replying  that  it  was  not  a  party  to  the  Convention  on  the  Territorial 
Sea,  and  that  its  waters  were  ‘historic  waters’,  recognized  as  belonging  to 
the  Philippines  since  the  Treaty  of  Paris.  In  the  reply  to  the  United  States 
the  Philippines  repeated  its  contention  that  the  United  States  had  recog¬ 
nized  the  extent  of  Philippine  territorial  waters,  both  in  the  treaty  itself  and 
in  the  Independence  Act.1 

The  Congressional  decrees  of  Ecuador  of  21  and  22  February  1951, 
relating  respectively  to  territorial  waters  and  sea  fishing  and  hunting,  gave 
rise  to  several  protests  respecting  the  adoption  of  a  twelve-mile  territorial 
sea,  the  use  of  straight  baselines  for  measuring  it  and  the  application  of 
the  Decrees  to  the  Galapagos  Islands.  In  a  Note  of  14  September  195 1  the 
United  Kingdom  Government  stated  that  it  was  unable  to  accept  the 
decrees  as  being  in  conformity  with  the  rules  of  international  law,  and 
denied  the  right  of  Ecuador  to  claim  as  territorial  sea  in  excess  of  three 
miles,  or  that  the  territorial  sea  could  be  measured  from  a  system  of  straight 
baselines.2  The  Note  did  not  specifically  protest  at  the  employment  of 
straight  baselines  around  the  Galapagos  Islands,  but  this  was  subsumed  in 
the  main  protest.  The  United  States,  however,  made  such  a  reference  in  a 
Note  of  7  June  1951  to  the  Government  of  Ecuador,  in  which  it  noted  that 
the  Colon  Archipelago  (Galapagos  Islands)  was  claimed  by  Ecuador  to  be 
a  continuous  land-mass  for  territorial  waters  purposes,  with  the  marginal 
belt  enveloping  the  whole  of  the  archipelago  irrespective  of  the  water 
distances  separating  the  component  islands:  the  United  States  would 
adhere  to  the  principle  of  a  three-mile  territorial  sea,  and  stated  that 
when  this  principle  was  applied  to  insular  possessions  it  contemplated  a 
separate  belt  of  territorial  waters  for  each  island,  excepting  where  the 
water  distance  separating  islands  was  less  than  six  marine  miles.3 

1  Philippine  Press  Release. 

2  Anglo-Norwegian  Fisheries  case,  I.C.J.  Pleadings ,  I951*  v°b  4>  PP*  5^7~9*  3  Ibid.,  p.  603. 
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When  Chile,  Peru  and  Ecuador  made  the  Tripartite  Declaration  on 
Maritime  Zones  in  1952,  in  which  the  Galapagos  were  comprehended, 
Sweden  sent  identical  protests  to  each  of  these  countries  regarding  the 
extent  of  the  claimed  territorial  waters.  The  Notes  drew  attention  to  the 
fact  that  the  United  Nations  was  about  to  propose  regulations  concerning 
the  continental  shelf  which  would  not  include  the  granting  of  sovereignty 
over  the  superjacent  waters,  which  would  remain  high  seas.  Sweden  con¬ 
cluded  by  reserving  the  rights  of  itself  and  its  citizens  enjoyed  under  inter¬ 
national  law  on  the  high  seas.1 

When  the  Indonesian  President  in  1957  issued  a  communique  in  which 
he  stated  that  Indonesia  was  to  be  regarded  as  an  entity,  and  that  accord¬ 
ingly  the  islands  comprising  it  would  be  enclosed  by  a  system  of  baselines 
surrounded  by  a  belt  of  territorial  waters,  protests  were  received  from 
a  number  of  interested  States.  The  Japanese  Government  notified  the 
Consul-General  of  Indonesia  in  Tokyo  that  the  Indonesian  claims  could 
not  be  admitted  under  established  international  law,  and  that  accordingly 
they  would  not  be  recognized  as  binding  upon  Japanese  nationals,  vessels 
or  aircraft.2  When  a  subsequent  Indonesian  Government  Regulation  was 
issued  in  i960  concerning  passage  over  and  through  the  inland  sea  of 
Indonesia,  the  Japanese  Government  again  protested  that  such  a  Regu¬ 
lation  was  not  in  accordance  with  customary  international  law.  The 
Australian  Embassy  expressed  concern  in  a  Note  to  the  Indonesian  Govern¬ 
ment  of  3  January  1958  that  Indonesia  intended  to  assert  sovereignty  over 
large  areas  of  hitherto  high  seas.  The  Note  stated  that  such  claim  would 
not  be  in  accordance  with  the  principles  of  international  law  and  that, 
accordingly,  the  Australian  Government  did  not  propose  to  be  bound  by 
such  action. 

The  common  element  in  all  the  protests  is  that  they  embody  a  denial  of 
the  validity  of  the  claims  made,  without  clearly  differentiating  the  historic- 
waters  basis  from  the  archipelagic  basis  on  which  the  claims  are  alleged  to 
rest.  As  a  result  one  cannot  be  certain  what  was  the  intention  of  the  drafts¬ 
men  of  the  protests,  who  might  have  had  in  mind  either  a  denial  of  the 
acquiescence  which  is  sometimes  thought  to  be  essential  to  the  creation  of 
a  regime  in  derogation  from  international  law,  or  a  withholding  of  consent 
in  an  effort  to  arrest  the  growth  of  a  customary  rule  of  law  based  on  State 
practice  which  might  validate  archipelagic  claims  as  instances  of  the  law, 
rather  than  as  exceptions  to  it.  I  he  nature  of  a  protest  may  well  vary, 
depending  upon  whether  it  aims  to  reserve  existing  rights  from  invasion 
and  so  prevent  a  historic  claim  from  maturing,  or,  by  denying  to  the 

United  States  Naval  War  College,  International  Law  Situation  and  Documents  (1956),  p.  448. 

2  Whiteman,  Digest  of  International  Law,  vol.  4,  p.  285  ;  Japanese  Annual  of  International  Law 
2  (1958),  P-  219. 
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claimant  State  the  benefit  of  the  element  of  general  consent  of  nations,  to 
inhibit  custom. 

The  difference  between  the  two  roles  played  by  protest  has  not  always 
been  recognized,  and  has  not  been  closely  examined,1  so  that  doctrine 
remains  unclear.  It  seems  obvious  that  the  scope  of  acquiescence  is  different 
in  respect  of  the  growth  of  custom  from  what  it  is  in  respect  of  the  con¬ 
solidation  of  a  historic  right.  The  withholding  of  consent  by  one  State  has 
never  been  decisive  in  the  translation  of  lex  ferenda  into  lex  lata,  for  State 
practice  is  not  a  matter  of  counting  heads  but  of  juristic  evaluation  of  the 
factors  that  tend  to  legitimize  action  by  individual  States.  It  is  unilateral 
action  that  is  often  productive  of  new  institutions  of  customary  law,  and 
what  Canada  has  said  with  respect  to  its  pollution  zone  in  the  Arctic  may  be 
said  with  as  much  cogency  respecting  the  method  of  delimiting  the  mari¬ 
time  jurisdiction  of  archipelagic  States : 

For  many  years,  large  numbers  of  States  have  asserted  various  forms  of  limited 
jurisdiction  beyond  their  territorial  sea  over  marine  areas  adjacent  to  their  coasts.  .  .  . 
Canada  reserves  to  itself  the  same  rights  as  the  United  States  has  asserted  to  determine 
for  itself  how  best  to  protect  its  vital  interests,  including  in  particular  its  national 
security.  ...  It  is  a  well  established  principle  of  international  law  that  customary  inter¬ 
national  law  is  developed  by  State  practice.  .  .  .  Traditional  concepts  .  .  .  are  particularly 
irrelevant,  however,  to  an  area  having  the  unique  characteristics  of  the  Arctic,  where 
there  is  an  intimate  relationship  between  the  sea,  the  ice  and  the  land,  and  where  the 
permanent  defilement  of  the  environment  could  occur.2 

In  this  context  the  number  of  protests,  the  vehemence  of  the  protests,  the 
subsequent  actions  of  all  parties,  the  importance  of  the  interests  affected 
and  the  effluxion  of  time  are  all  factors  for  evaluation  in  a  contest  about  an 
alleged  rule  of  customary  law.3 

In  the  case  of  historic  claims  in  derogation  from  the  law,  however, 
protest,  as  a  withholding  of  acquiescence,  plays  a  more  significant  role. 
Here  the  claimant  State  has  a  much  greater  burden  of  proof  thrust  upon  it 
than  is  required  in  the  case  of  a  rule  of  customary  law,  where,  as  the  Lotus 
case4  and  the  Anglo-Norwegian  Fisheries  case5  both  show,  the  advantage 
lies  with  the  party  which  acts  and  the  disadvantage  with  the  party  which 
must  demonstrate  that  the  action  is  illegal.  In  the  case  of  historic  waters 
what  has  to  be  established  is  the  virtually  total  toleration  of  those  nations 

1  MacGibbon,  in  this  Year  Book,  30  (1953),  P-  298;  Briiel,  in  Acta  Scandinavica  Juris  Gentium, 
3  (1932),  p.  75;  Suy,  Les  Actes  juridiques  unilateraux  en  droit  international  public  (1962),  p.  47; 
Verykios,  La  Prescription  en  droit  international  public  (1934),  p.  100;  Pfluger,  Die  einseitigen 
Rech tsgeschafte  im  Volkerrecht  (1936),  p.  21 1;  Roche,  The  Minquiers  and  Ecrehos  Case  (1959), 
p.  70;  Biscottini,  Contributo  alia  teoria  degli  atti  unilaterali  nel  diritto  internazionale  (1951),  p.  52. 

2  International  Legal  Materials,  vol.  9,  pp.  607-11. 

3  Fitzmaurice,  in  this  Year  Book,  30  (1953),  p.  31 ;  Gidel,  Droit  international  de  la  mer  (1934), 
vol.  3,  p.  634. 

4  The  Lotus,  P.C.I.J.,  1927,  Ser.  A,  No.  10.  5  I.C.J.  Reports,  1951,  p.  116. 
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whose  interests  are  clearly  affected,  because  the  situation,  having  its 
origins  in  an  illegal  act  which  time  and  an  absence  of  opposition  alone  can 
validate,  is  analogous  to  the  subversion  of  a  neighbouring  title  on  land  by 
adverse  occupation.  Protest  in  this  case  is  the  opposite  of  that  mere  in¬ 
action  which  could  lead  a  tribunal  at  some  future  date  to  presume  toler¬ 
ation  sufficient  for  an  exceptional  title  to  be  vindicated.1  It  is  undisputed 
that  a  claim  which  encounters  no  opposition  is  readily  legitimized,  however 
irregular  its  origins,  and  that,  it  seems,  within  a  relatively  short  period 
of  time.2 

The  differences  between  a  protest  designed  to  preserve  rights  which 
might  be  subverted  by  a  procedure  which  was  initially  illicit  and  a  protest 
designed  to  impede  the  evolution  of  the  law  are  manifest  in  se\  eral  respects, 
but  to  the  protesting  State  they  reduce  themselves  to  a  diplomatic  question 
of  how  frequently  and  with  what  vehemence  the  protests  need  to  be 
reiterated.  Even  in  the  case  of  historic  claims  a  single,  unrepeated  protest 
may  be  insufficient  to  conserve  rights.3  The  Linked  Nations  Secretariat 
document  on  the  ‘Juridical  Regime  of  Historic  Waters  poses  the  question 
and  answers  it  thus : 

But  what  happens  if  at  any  one  time  or  another  opposition  from  one  or  more  foreign 
States  occurred  ?  Does  any  kind  of  opposition  by  any  one  State  at  any  time  preclude  the 
historic  title  ?  It  is prima  facie  highly  improbable  that  the  terms  ‘inaction’  or  ‘toleration 
would  have  to  be  interpreted  so  strictly.4 

In  common  with  all  the  authors  who  have  examined  the  question,  this 
document  concludes  that  an  exceptional  claim  in  derogation  of  international 
law  is  not  invalidated  merely  because  one  State  has  protested,  or  even 
because  more  than  one  State  have  protested  but  failed  to  follow  up  the 
protest  in  face  of  a  consolidation  of  the  claim,  adopting  the  view  of  Fitz- 
maurice  that  ‘a  simple  protest  may  suffice  to  begin  with,  but  this  may  not 
be  enough  as  time  goes  on’.5 

1  Bourquin,  in  Melanges  Georges  Sauser-Hall  (1952),  p.  46;  Fitzmaurice,  in  this  Year  Book ,  30 
(1953),  p.  42;  Lauterpacht,  ibid.,  27  (1950),  p.  395;  Suy,  op.  cit.  (above,  p.  63  n.  1),  pp.  61  et 
seq.;  MacGibbon,  this  Year  Book,  30  (1953),  p.  59;  Temple  of  Preah  Vihear  case  ( Cambodia  v. 
Thailand ),  I.C.J.  Reports,  1962,  p.  5,  at  pp.  22,  23;  and  per  Judge  Alfaro  at  pp.  40,  41 ;  Alaska 
Boundary  case  ( G.B .  v.  U.S.A.),  Reports  of  International  Arbitral  Awards,  vol.  15,  p.  481,  at  p.  494; 
Anglo-Norwegian  Fisheries  case,  I.C.J.  Reports,  1951,  p.  116,  at  pp.  138,  139.  But  protest  can 
negate  a  presumption  of  concession:  Behring  Sea  Fur  Seals  arbitration,  Moore,  op.  cit.  (above, 
p.  2  n.  1),  p.  755- 

2  Anglo-Norwegian  Fisheries  case,  I.C.J.  Reports,  1951,  p.  116,  at  p.  138;  Fitzmaurice,  loc.  cit. 
(above,  p.  63  n.  3),  p.  31. 

3  The  United  Kingdom  Reply  in  the  Minquiers  and  Ecrehos  case,  I.C.J.  Pleadings,  1953,  vol.  1, 
p.  554:  ‘Under  international  law,  diplomatic  protests  may  act  as  a  temporary  bar  to  the  acquisition 
of  title,  but  that  they  do  not  act  as  a  complete  bar  unless,  within  a  reasonable  time,  they  are 
followed  up  by  reference  of  the  dispute  to  the  appropriate  international  organization  or  inter¬ 
national  tribunal.’  See  Fitzmaurice’s  Reply  in  Oral  Arguments,  ibid.,  vol.  2,  p.  366  and  in  this 
Year  Book,  32  (1955-6),  pp.  33,  59.  See  MacGibbon,  loc.  cit.  (above,  p.  63  n.  1),  pp.  310  et  seq. ; 
Suy,  op.  cit.  (above,  p.  63  n.  1),  p.  80. 

4  Yearbook  of  the  International  Law  Commission  (1962-II),  p.  17. 


s  Ibid.,  p.  42. 
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International  tribunals  in  cases  of  disputed  territorial  claims  have  not 
accepted  that  a  reservation  of  rights  once  made  is  sufficient  to  prevent  their 
negation.  They  have  examined  protests  in  the  context  of  the  behaviour  of 
both  parties,  and  have  decided  that  a  protest,  in  order  to  be  effective,  must 
be  made  by  all  reasonable  and  lawful  means,  and  that  the  nature  of  the 
means  and  the  vigour  with  which  the  protest  is  made  will  depend  upon  the 
gravity  of  the  threat  and  the  nature  of  the  rights  violated.1  Protests  may  not 
of  themselves  be  sufficient  to  prevent  the  acquisition  of  title  by  adverse 
possession,  and  tribunals  may  require  evidence  of  efforts  by  the  protesting 
State  to  initiate  some  settlement  of  the  dispute  by  utilizing  all  available 
international  machinery.2  If  this  is  true  of  irregular  claims,  how  much  more 
true  must  it  be  of  ones  which  are  regularized,  not  as  exceptions  to  the  law, 
but  as  instances  of  it;  in  other  words,  claims  which  successfully  contribute 
to  the  creation  of  customary  international  law? 

In  fact,  as  the  archipelagic  claims  demonstrate,  no  great  purpose  is 
served  by  a  conceptual  differentiation  of  historic  claims  and  customary 
law  claims,  since  the  factors  which  validate  either  alternative  tend  in 
practice  to  coalesce.  The  historical  argument  is  only  advanced  because  the 
legal  situation  respecting  the  extent  of  maritime  territory  is  unclear.  It  is 
not  put  forward  to  vindicate  some  special  encroachment  upon  the  high  seas, 
but  to  demonstrate  that  there  is  not  necessarily  any  novelty  in  delimiting 
the  territorial  sea  in  the  fashion  now  claimed  to  be  legitimate.  Obviously  the 
goal  of  establishing  a  customary  rule  on  the  basis  of  a  unilateral  act  is  more 
likely  to  be  attained  if  the  matter  can  be  viewed  retrospectively  rather  than 
prospectively. 

Because  of  the  necessarily  confused  boundaries  between  historic  claims 
and  new  rules  of  international  law,  and  because  of  the  wide  disparity  in  the 
extent  to  which  States  are  affected  by  claims,  the  tendency  is  to  regard 
diplomatic  protests  as  of  limited  significance,  and  certainly  not  as  the 
principal,  let  alone  the  sole,  method  of  interrupting  the  consolidation  of  a 
pretence  into  a  right.3  Protest  will  not  preserve  rights  indefinitely  unless  in 
the  circumstances  it  is  the  only  lawful  means  available  to  the  State  con¬ 
cerned.  It  must,  at  the  very  least,  be  repeated;  it  must  be  supported  by 
conduct  which  opposes  the  pretensions  of  the  claimant  State;  and  if  such 
conduct  is  impossible  for  reasons  of  disparity  in  the  power  to  influence 
events,  it  must  be  followed  up  by  every  available  diplomatic  means. 
Proposals  for  negotiation  or  settlement,  if  rejected  or  ignored,  add  to  the 

1  Cf.  Chamizal  Arbitration,  American  Journal  of  International  Law,  5  (1911),  p.  782 ;  Minquiers 
andEcrehos  case,  I.C.J.  Reports,  1953,  p.  471  Anglo-Norwegian  Fisheries  case,  ibid.,  1951,  p.  116. 

2  Minquiers  and  Ecrehos  case,  I.C.J.  Reports,  1953,  p.  47,  per  Judge  Carneiro  at  p.  106;  Roche, 
op.  cit.  (above,  p.  63  n.  1),  p.  70;  MacGibbon  loc.  cit.  (above,  p.  63  n.  1),  p.  315. 

3  MacGibbon,  ibid.,  pp.  315-17;  Minquiers  and  Ecrehos  case,  I.C.J.  Reports,  1953,  p.  47; 
Pleadings  (U.K.  Reply),  vol.  2,  p.  366;  Johnson,  in  this  Year  Book,  27  (1950),  P-  346;  Suy,  op.  cit. 
(above,  p.  63  n.  1),  pp.  76—7;  Jennings,  in  Recueil  des  cours,  121  (1967),  p.  385. 
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intrinsic  value  of  the  protest,  and  assist  the  protest  to  retain  that  value  over 
a  longer  period  of  time. 

Protest,  in  fact,  is  the  obverse  of  effectiveness.1  While  it  is  true  that  States 
are  obliged  to  respect  the  rights  of  other  States,  an  effective  interruption  of 
those  rights  can  result  in  a  change  in  the  legal  situation  to  an  extent  not 
contemplated  by  municipal  law.  This  is  specially  so  with  respect  to  uni¬ 
lateral  acts,  for  these  are  covered  by  a  presumption  that  the  acting  State  did 
not  contemplate  a  result  incompatible  with  customary  international  law.2 
Maritime  claims  are  rarely  validated  while  they  remain  paper  claims,  and 
Judge  Reid’s  endorsement  of  this  is  strikingly  explicit: 

The  only  convincing  evidence  of  State  practice  is  to  be  found  in  seizures,  where  the 
coastal  State  asserts  its  sovereignty  over  the  waters  in  question  by  arresting  a  foreign 
ship  and  by  maintaining  its  position  in  the  course  of  diplomatic  negotiation  and  inter¬ 
national  arbitration.3 

On  this  test  the  Philippines  and  Indonesia  have  come  some  distance  to¬ 
wards  vindicating  their  claims  in  practice,  whereas  the  protesting  States 
have  relied  on  their  protests  once  made,  and  have  reiterated  them  only 
when  provoked  to  do  so.  Whether  this  paper  protest  is  sufficient  to  meet 
the  challenge  of  an  effective  implementation  of  an  archipelagic  claim  is 
doubtful,  considering  that  it  has  even  been  argued  that  severance  of 
diplomatic  relations  may  be  the  only  sufficient  response  to  a  claim  which 
has  serious  consequences  for  the  maritime  interests  of  neighbouring 
States. 

A  protest  will  often  give  rise  to  a  reply  from  the  claimant  State  making  it 
clear  that  further  protests  will  in  no  way  alter  the  situation.  Repeated 
protests  in  these  circumstances  can  have  little  cumulative  effect,  and  if  the 
issue  is  to  be  resolved  one  way  or  the  other  the  protesting  State  should  be 
prepared  to  make  use  of  the  adjudicatory  machinery  at  its  disposal.  It  can 
be  proposed  that  the  matter  be  submitted  to  the  International  Court  or  to 
arbitration  if  the  relevant  States  are  not  parties  to  the  Optional  Clause  or  to 
the  Optional  Protocol  to  the  Geneva  Convention,  or  to  other  treaties  pro¬ 
viding  for  arbitration;  and  if  the  proposal  is  rejected  the  protest  gains 
weight.  If  judicial  machinery  is  available  on  unilateral  application,  failure 
to  utilize  it  might  reduce  the  significance  of  protest  quite  seriously.  None 
of  the  protests  to  archipelagic  claims  has  been  followed  by  such  a  proposal, 
or,  indeed,  by  any  action  other  than  diplomatic  Notes,  which  have  always 
been  rejected.  ‘The  protest’,  said  Fitzmaurice,  ‘must  be  an  effective  one, 
depending  on  what  the  circumstances  require’,4  and  failure  to  make  it 

1  Suy,  op.  cit.  (above,  p.  63  n.  1),  p.  77. 

2  De  Visscher,  Les  Effectivites  du  droit  international  public  (1967),  pp.  67,  107;  Bouchez,  in 
Nederlands  Tijdschrift  voor  International  Recht,  9  (1962),  p.  15 1. 

3  Anglo-Norwegian  Fisheries  case,  I.C.jf.  Reports,  1951,  p.  116,  Dissenting  Opinion,  at  p.  191. 

4  This  Year  Book,  30  (1953),  p.  42. 
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effective  can  in  time  undermine  the  protesting  State’s  position  in  face  of 
a  unilateral  assertion  which,  because  it  has  become  effective,  may  prove 
decisive  in  establishing  the  rule  of  customary  law. 

It  is,  of  course,  not  unilateral  action  alone  that  creates  law  or  transforms 
an  illegal  situation  into  a  legal  one,  but  the  whole  context;  and  in  maritime 
claims  the  context  will  be  geographical,  geophysical,  sociological  and 
economic  as  well  as  political.  Claimant  States  are  usually  sufficiently 
astute  to  avoid  direct  confrontation  with  protesting  States  in  making  their 
claims  effective,  and  will  rely  on  probing  to  ascertain  how  far  they  can  go 
in  practice  without  exacerbating  the  diplomatic  situation  beyond  what  is 
necessary  and  proportionate  in  the  circumstances.  By  a  series  of  successful 
steps  the  claim  can  be  consolidated  in  fact,  and  the  protests  directed  to¬ 
wards  it  can  be  undermined  by  a  series  of  retreats  on  the  part  of  protesting 
States.  This  appears  to  be  the  situation  in  the  case  of  the  Philippines, 
where  certain  of  the  protesting  States,  with  the  aim  of  minimizing  contro¬ 
versy  and  lessening  tension,  informally  agreed  to  notify  the  passage  of  their 
warships  through  the  claimed  waters.  Over  a  period  of  time  the  procedure 
of  notification  has  given  rise  to  a  practice  which  has  been  construed  by  the 
Philippines  as  a  concession  to  their  claim,  a  derogation  from  the  principles 
set  out  in  the  protests,  and  a  compromise  which  constitutes  an  international 
agreement.  By  establishing  diplomatic  modalities  the  parties  may  have 
rigidifded  the  situation  and  contributed  to  the  effectiveness  of  the  claim, 
since  a  departure  from  the  procedures  is  apt  to  be  regarded,  as  it  has  been 
by  the  Philippines,  as  a  violation  of  an  understanding,  justifying  a  re¬ 
vocation  of  the  concession  made  to  the  protesting  State,  and  leading  from 
this  half-way  step  to  full  implementation  of  the  claim.  A  failure  on  the  part 
of  the  States  affected  to  route  their  warships  through  the  closed  waters 
under  diplomatic  cover  of  a  renewed  protest,  as  has  happened,  might  then 
prove  decisive  in  resolving  the  legal  situation. 

The  expediency  of  compromise  in  this  fashion  is  not  always  obvious,  for 
the  time  may  come  when,  for  security  reasons,  the  sending  State  may  not 
want  to  notify  passage  of  naval  vessels  through  archipelagic  waters,  even 
though  the  security  threat  is  from  a  third  State.  If  a  body  of  practice  of 
prior  notification  has  been  built  up,  the  failure  to  notify  may  be  pro¬ 
ductive  of  a  worse  political  situation  than  a  consistent  refusal  to  accept  the 
validity  of  the  claims  in  any  fashion.  What,  then,  is  the  protesting  State  to 
do?  If  it  avoids  confrontation  with  the  claimant  State  by  rerouting  its 
vessels  it  may  be  met  by  the  argument  that  this  implies  acquiescence.  If, 
on  the  other  hand,  it  makes  use  of  the  claimed  waters  as  high  seas,  then  the 
coastal  State  may  regard  its  territorial  integrity  as  violated,  and  may  resort 
to  force  in  self-defence,  or  at  least  so  act  as  to  prejudice  political  and  eco¬ 
nomic  relations  in  other  fields.  A  protesting  State  may  be  excused  from 
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reinforcing  its  protests  by  a  forcible  exercise  of  its  reserved  rights — as  in 
using  its  warships  to  force  a  passage  through  enclosed  waters — but  it  does 
not  follow  that  it  is  required  to  adopt  a  course  of  conduct  which  virtually 
negates  those  rights,1  and  it  is  not  obliged  to  refrain  from  the  exercise  of 
reserved  rights  through  archipelagic  waters,  even  when  confronted  by  a 
threat  of  opposition,  until  the  disputed  character  of  the  waters  is  resolved 
by  procedures  of  peaceful  settlement.  If  the  opposition  is  a  military  one, 
passage  can  be  conducted  in  a  posture  of  self-defence.  If  it  consists  in 
harassment  unaccompanied  by  a  threat  of  military  force  the  problem  is  to 
be  resolved  according  to  the  rules  of  the  road.  If  obstacles,  such  as  mine¬ 
fields,  are  laid,  the  question  whether  they  can  be  removed  by  the  protesting 
State  is  more  difficult.  In  the  Corfu  Channel  case2  the  minesweeping 
operation  was  held  by  the  Court  to  constitute  an  invasion  of  Albanian 
sovereignty  since  it  did  not  constitute  innocent  passage,  though  it  facili¬ 
tated  it.  But  in  that  case  the  waters  were  indisputably  Albanian,  whereas 
in  archipelagic  claims  the  waters  are  alleged  by  the  protesting  States  to 
constitute  high  seas.  There  seems  to  be  no  principle  forbidding  the  removal 
of  navigational  obstructions  in  the  high  seas. 

Where  a  protest  is  made  denying  acquiescence  in  a  claim  based  on  history 
alone  then  the  value  of  the  protest  should  be  measured  against  the  totality 
of  the  relations  between  the  two  States  concerned.  But  where  a  protest 
denies  consent  to  an  evolving  customary  rule  of  law,  then  it  should  be 
evaluated  in  the  context  of  the  totality  of  the  relations  between  the  two 
States  as  well  as  in  the  context  of  the  international  community  and  its 
reaction  to  the  alleged  evolving  custom.  It  is  clear  that  one  State  by  pro¬ 
testing  cannot  stand  out  in  perpetuity  against  the  opinio  juris  of  the  majority 
of  States,  and  what  the  protesting  State  would  be  seeking  to  protect  would 
no  longer  be  rights  but  only  interests.  It  would  seem  that  the  only  safe 
course  of  conduct  for  a  State  is  to  follow  up  a  protest  by  every  available 
action.  The  State  should  exercise  rights  of  passage  without  acceding  to 
the  coastal  State’s  demands  and  in  this  fashion  the  practice  of  States  can  be 
evaluated.  It  is  not  possible  to  compromise  in  practice  and  still  maintain 
a  posture  of  protecting  rights. 

Evidently  the  evaluation  of  the  matter  will  differ  for  the  lawyer  and  the 
diplomat.  The  former  will  be  concerned  with  prejudice  to  his  country’s 
position  and  the  likely  reaction  of  any  tribunal  which  may  eventually  have 
to  examine  the  conduct  of  all  parties.  The  diplomat  will  see  the  archipelagic 
question  as  possibly  incidental  to  the  good  relations  subsisting  between  the 

1  In  the  Minquiers  and  Ecrehos  case,  I.C.J.  Reports,  1953,  p.  47,  France  argued  that  it  was  not 
obliged  to  resort  to  force  or  severance  of  diplomatic  relations  because  this  would  have  been  dis¬ 
proportionate  to  the  question  of  sovereignty  over  the  rocks.  Judge  Carneiro  questioned  this  at 
p.  108. 

2  I.C.J.  Reports,  1949,  p.  4. 
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countries,  and  will  be  concerned  to  avoid  the  questions  prejudicing  other 
interests.  He  will  act  with  expediency,  and  so  long  as  no  decisive  step 
needs  to  be  taken  he  will  not  raise  the  question,  hoping  that  political 
circumstances  will  change  so  that  inconvenient  claims  will  be  shelved  or 
dropped.  In  the  case  of  Indonesia  this  policy  has  been  justified  with  respect 
to  traffic  rights  through  the  Archipelago,  but  this  has  not  meant  the 
relinquishment  of  Indonesia’s  claims,  merely  a  shifting  of  emphasis  on  to 
the  sea-bed  from  the  sea  lanes.  The  claim  is  not  dormant,  and  the  history 
of  the  matter  has  only  begun.  The  caution  of  the  diplomat  has  prevailed 
over  the  caution  of  the  lawyer,  but  the  outcome  may  well  be  regarded  by 
international  jurists  of  the  future  as  a  victory  for  the  archipelagic  States. 


XII.  Innocent  Passage  Through  Archipelagic 

Waters 

It  is  evident  that,  if  the  enclosure  of  an  archipelago  by  means  of  straight 
lines  is  to  be  regarded  as  a  particular  application  in  unconventional  circum¬ 
stances  of  the  baseline  principle  designed  for  complex  continental  coast¬ 
lines,  the  waters  enclosed  should  logically  be  regarded  as  internal  waters, 
and  the  territorial  sea  drawn  on  the  outer  side  of  the  closing  lines  would 
then  be  the  only  area  subjected  to  a  right  of  innocent  passage.1  The  impli¬ 
cation  would  be  that  there  is  no  right  whatever  of  transit  through  the  en¬ 
closed  waters,  but  only  a  privilege  conceded  by  the  enclosed  State.  This  in 
principle  is  the  position  taken  by  Indonesia,  the  Philippines  and  Mauritius, 
but  it  is  not  the  position  taken  by  Fiji  in  its  statement  to  the  Committee  on 
the  Peaceful  Uses  of  the  Seabed,  nor  by  the  jurists  who  have  in  the  past 
supported  the  archipelagic  principle.  Several  of  them  have  regarded  the 
enclosed  waters  as  ‘territorial  waters’  and  not  as  internal  waters,  with  a 
view  to  preserving  the  right  of  innocent  passage,  but  logically  this  involves 
the  creation  of  a  special  regime  for  archipelagos  as  distinct  from  a  special 
application  to  them  of  the  general  regime  of  maritime  territory.  Without 
the  embodiment  of  this  solution  in  a  multilateral  convention  the  question 
arises  how,  in  face  of  the  actual  practice  of  the  two  principal  archipelagic 
claimants,  such  a  special  regime  is  to  be  established. 

It  would  be  naive  to  suppose  that  because  the  Sunda,  Lombok,  Balabac 
and  San  Bernadino  Straits  are  passages  linking  what  are  undoubtedly  seas, 
they  are  automatically  subjected  to  the  regime  of  straits  which,  since  the 
Corfu  Channel  case,2  are  regarded  as  subject  to  the  innocent  passage  of 
warships.  This  would  be  the  case  only  if  these  Straits  led  from  the  high  seas 

1  This  is  the  position  contended  for  by  the  Legal  Adviser  to  the  Philippine  Foreign  Ministry, 
Arreglado  in  Lyceum  Law  Review,  4  (i960),  p.  268,  and  in  Decision  Law  Journal  (i960),  pp.  3,  83. 

2  I.C.J.  Reports,  1949,  p.  4. 
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to  the  high  seas  through  territorial  waters,  since  that  is  the  literal  context 
of  the  Court’s  decision,  whereas  the  whole  contention  of  the  Philippines 
and  Indonesia  has  been  that  the  straits  lead  from  the  high  seas  to  internal 
waters  and  are,  indeed,  themselves  internal  waters  and  not  territorial 
waters  since  they  fall  within  the  baseline  from  which  the  territorial  sea  is 
measured.  For  this  reason  passage  is  a  ‘facility’,  as  Indonesia  delicately 
phrased  it.1  If  the  enclosed  waters  are  to  be  characterized  as  ‘territorial 
waters’,  so  embodying  an  exceptional  maritime  regime,  there  would  be  a 
right  of  innocent  passage  under  Article  XVI  of  the  Geneva  Convention, 
but  neither  of  the  two  countries  mentioned  has  ratified  this  Convention, 
and  the  status  of  this  aspect  of  the  Article  in  customary  law  is  unclear.2 

This  is  especially  the  case  with  respect  to  warships,  since  the  Geneva 
Conference  deliberately  left  their  position  ambiguous  and  relegated  the 
matter  to  customary  law,  which  has  been  clarified  only  in  respect  of  straits 
directly  linking  two  portions  of  the  high  seas.  Initially  in  the  International 
Law  Commission’s  Report  the  rule  that  warships  may  exercise  a  right  of 
innocent  passage  through  straits  was  included,3  following  Francois’s  draft 
which  recalled  the  Observations  attached  to  Article  12  of  the  Hague 
Codification  Draft  of  1930  ;4  and  the  Commentary  made  specific  reference 
to  the  Judgment  of  the  Court.  The  difficulty  experienced  by  the  Commis¬ 
sion  when  it  debated  the  matter  in  1955  was  not  so  much  with  respect  to 
innocent  passage  of  warships,  as  with  respect  to  the  definition  of  straits  as 
‘used  for  international  navigation  between  two  parts  of  the  high  seas’. 
This  was  considered  to  be  too  wide  and  even,  as  Krylov  argued,  ‘appeared 
to  cover  all  straits’.  A  move  by  Zourek  to  amend  the  draft  to  cover  ‘straits 
indispensable  to  international  navigation’5  failed,  apparently  on  the  ground 
offered  by  Fitzmaurice  that  it  introduced  too  subjective  a  criterion.  Later 
Sandstrom  pointed  out  that  the  Court  was  not  concerned  with  the  ‘essen¬ 
tial’  nature  of  the  Corfu  Channel  but  with  the  mere  fact  that  it  was  used 
for  international  shipping.  A  motion  by  Krylov  that  the  reference  be  to 
‘straits  normally  used  for  international  navigation’  was  then  adopted  by 
eight  votes  to  two  with  one  abstention,6  and  the  draft  now  authorized  the 
coastal  State  to  require  permission  or  notification  of  passage  of  warships 
through  the  territorial  sea,  although  warships  exercising  the  right  of  inno¬ 
cent  passage  through  straits  were  impliedly  included  in  the  concept  of  ‘non¬ 
interference’.7  In  1956  the  draft  Article  was  altogether  deleted  on  the 
motion  of  Krylov,  on  the  ground  that  the  point  was  already  covered  by  the 

1  See  above,  p.  40. 

2  McDougal  and  Burke  in  The  Philippine  International  Late  Journal,  1  (1962),  pp.  29-139. 
Cf.  Rebeck  Espiritu  in  Far  Eastern  Law  Review  (1959),  p.  456. 

3  Yearbook  of  the  International  Law  Commission  (1954-II),  p.  161 ;  Art.  26  (4). 

4  Ibid.  (19S2-II),  p.  42.  3  ibid.  (1955-I),  p.  151. 

6  Ibid.,  p.  260.  7  U.N.  Doc.  A/2934,  1955,  P-  41,  Art.  25  (2). 
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draft  Article  XVII  (4)  on  the  general  rules  of  the  territorial  sea.  This  met  with 
serious  opposition  from  Fitzmaurice,  and  as  a  concession  the  substance  of 
the  right  of  innocent  passage  of  warships  through  straits  was  incorporated 
in  the  Commentary  to  Article  XXIV,  relating  to  warships  in  the  territorial 
sea.1  The  Commission  reached  an  understanding  that  the  matter  was 
covered  by  Article  XVII  (4)  which  was  now  drafted  to  read: 

There  must  be  no  suspension  of  the  innocent  passage  of  foreign  ships  through 
straits  normally  used  for  international  navigation  between  two  parts  of  the  high  seas. 

The  Commentary  then  explained  that  the  phrase  beginning  ‘normally’ 
was,  in  the  Commission’s  opinion,  in  conformity  with  the  Court’s  decision.2 

In  the  First  Committee  at  Geneva  the  United  Kingdom  attempted  to 
restore  the  deleted  paragraph,  and  proposed  the  following  addition  to 
Article  XXIV: 

The  right  of  warships  to  innocent  passage  through  straits  used  for  international 
navigation  between  two  parts  of  the  high  seas  may  not  be  made  subject  to  previous 
authorization  or  notification.3 

This  met  with  objection  from  Saudi  Arabia — concerned  no  doubt  by  the 
implications  for  the  Straits  of  Tiran — that  it  was  too  general  and  embraced 
historic  waters  and  territorial  waters  as  well  as  international  routes. 
Yugoslavia  then  sought  to  delete  the  words  ‘or  notification’,  which  would 
have  resulted  in  a  text  that  would  have  covered  by  implication  the  notifi¬ 
cations  required  by  Indonesia  and  the  Philippines,  and  Fitzmaurice 
accepted  this  amendment  on  behalf  of  the  British  delegation.  His  amended 
proposal,  however,  was  defeated  by  twenty-seven  votes  to  twenty-five,  with 
thirteen  abstentions,4  and  so  specific  reference  to  innocent  passage  of 
warships  was  finally  omitted. 

The  rather  restricted  definition  of  strait,  however,  caused  some  anxiety, 
and  Portugal  proposed  to  add  to  the  word  ‘straits’  the  additional  words 
‘and  sea  lanes’,5  while  the  Netherlands  on  the  same  draft  proposed  the 
substitution  altogether  of  ‘sea  lanes’  for  ‘straits’.  Since  this  amendment  was 
intentionally  directed  at  the  Indonesian  situation  it  is  significant  for  present 
purposes : 

There  shall  be  no  suspension  of  the  innocent  passage  of  foreign  ships  through  sea- 
lanes  which  are  used  for  international  navigation  between  a  part  of  the  high  seas  and 
another  part  of  the  high  seas  or  the  territorial  waters  of  a  foreign  State.6 

After  corridor  discussions  this  amendment  was  replaced  by  one  jointly 
sponsored  by  the  United  Kingdom,  the  Netherlands  and  Portugal  which 
was  identical  except  that  the  words  ‘straits  or  other  sea  lanes’  were  to 

1  Yearbook  of  the  International  Law  Commission  (1956-1),  p.  286.  2  Ibid.,  p.  290. 

s  U.N.  Conference  on  the  Law  of  the  Sea,  1958,  Official  Records,  vol.  3,  p.  219. 

4  Ibid.,  pp.  129-31.  5  Ibid.,  p.  223.  6  Ibid.,  p.  224. 
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replace  ‘sea  lanes’.1  When  Saudi  Arabia  intervened  to  argue  that  the  Court’s 
judgment  had  covered  only  straits  linking  two  parts  of  the  high  seas,  and 
not  straits  linking  the  high  seas  with  territorial  waters  and  internal 
waters,  the  Netherlands  announced  that  the  three  proponents  of  the 
amended  resolution  would  delete  ‘or  other  sea  lanes’.  Upon  the  deletion, 
the  resolution  was  carried  by  thirty-one  votes  to  thirty,  with  ten  abstentions, 
and  became  the  present  Article  XVII  (4). 2  It  is  worthy  of  notice,  however, 
that  during  this  debate  the  representative  of  Indonesia,  while  arguing  for 
the  right  of  the  coastal  State  to  verify  the  innocent  character  of  passage,  and 
to  take  the  necessary  steps  in  its  territorial  sea  to  protect  itself  against  any  act 
prejudicial  to  its  security,  was  prepared  to  accept  the  concept  of  ‘sea  lanes’. 

In  this  almost  casual  fashion  a  proposal  that  would  have  extended  the 
whole  concept  of  innocent  passage  to  enable  the  international  community 
to  grapple  constructively  with  the  problem  of  archipelagic  waters  was 
rejected,  leaving  the  letter  of  the  law  as  rigid  as  the  most  narrow  exegesis  of 
the  Corfu  Channel  case  could  make  it.3  In  an  extended  sense,  passage 
through  the  Indonesian  and  Philippine  straits  is  passage  between  two  parts 
of  the  high  seas;  but  the  straits  end,  and  indeed  begin,  in  waters  that  are 
claimed  to  be  internal  waters.  This  has  meant  that  the  confrontation  be¬ 
tween  Indonesia  and  the  Philippines,  on  the  one  hand,  and  the  maritime 
Powers,  on  the  other,  about  passage  has  been  from  extreme  positions.  The 
protesting  States  have  had  to  repudiate  the  claims  altogether  in  order  to 
safeguard  their  transit  rights,  and  up  to  date  no  middle  ground  has  been 
identified  on  which  compromise  appears  possible.  Indonesian  authorities 
privately  concede  that  in  international  law  foreign  shipping  has  the  right 
to  pass  through  the  enclosed  waters  including  the  straits,  but  it  is  difficult 
to  give  conceptual  expression  to  this  concession  while  the  parties  cling  to 
rigid  and  conservative  views  of  the  law. 

In  the  case  of  the  Philippines  there  is  no  concession  on  the  point  at  all, 
and  there  the  most  extreme  views  of  national  sovereignty  over  the  en¬ 
closed  waters  appear  to  prevail.  At  this  point  the  whole  question  is  affected 
by  the  controversy  respecting  the  right  of  innocent  passage  of  warships 
through  the  territorial  waters  of  foreign  States.  The  Court  in  the  Corfu 
Channel  case  was  quite  explicit  that  it  was  laying  down  the  law  for  inter¬ 
national  straits,  and  not  for  the  territorial  sea  generally:4 

It  is,  in  the  opinion  of  the  Court,  generally  recognized  and  in  accordance  with 
international  custom  that  States  in  time  of  peace  have  a  right  to  send  their  warships 

1  U.N.  Conference  on  the  Law  of  the  Sea,  1958,  Official  Records,  vol.  3,  p.  231. 

2  Ibid.,  pp.  93-100. 

3  Yung  Chung,  Legal  Problems  Involved  in  the  Corfu  Channel  Incident  (1959),  pp.  33,  173. 

4  I.C.jf.  Reports,  1949,  p.  4,  at  p.  30:  ‘It  is  unnecessary  to  consider  the  more  general  question, 
much  debated  by  the  Parties,  whether  States  under  international  law  have  a  right  to  send  warships 
in  time  of  peace  through  territorial  waters  not  included  in  a  strait.’ 
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through  straits  used  for  international  navigation  between  two  parts  of  the  high  seas 
without  the  previous  authorization  of  a  coastal  State,  provided  that  passage  is  innocent. 
Unless  otherwise  prescribed  in  an  international  convention,  there  is  no  right  for 
a  coastal  State  to  prohibit  such  passage  through  straits  in  time  of  peace.1 

The  Western  position  is  that  the  expression  ‘ships  of  all  States’  in  Article 
XIV  of  the  Geneva  Convention  includes  warships,  and  that  Article  XXIII 
which  requires  warships  to  comply  with  the  regulations  of  the  coastal 
State  concerning  passage  through  the  territorial  sea  refers  to  the  regulation 
of  passage  and  not  to  its  authorization.  All  of  the  Soviet  bloc  except  Poland 
appended  reservations  to  their  ratifications  of  the  Convention,  expressing 
their  view  that  Article  XXIII  covers  the  requirement  of  prior  authoriza¬ 
tion;  and  some  of  them  have  embodied  such  a  requirement  in  their 
legislation.  Only  Australia  and  the  Netherlands  have  objected  to  the 
reservations,  though  objection  is  probably  uncalled  for  since  the  reser¬ 
vations  are  really  in  the  nature  of  interpretative  declarations. 

This  has  confused  the  question  of  innocent  passage  of  warships  by 
throwing  the  matter  back  into  the  arena  of  customary  law.  If  the  Soviet 
position  is  correct,  then  it  would  not  matter  to  the  Philippines  if,  pursuant 
to  a  special  archipelagic  regime,  the  enclosed  waters  are  to  be  characterized 
as  territorial  waters  rather  than  as  internal  waters,  whereas  if  the  Western 
Powers’  position  is  correct  the  characterization  may  be  vital  to  the  question 
of  liberty  of  passage.  A  solution  on  this  line  is  therefore  not  likely  to 
resolve  the  only  real  issue  which  has  developed  respecting  archipelagic 
practices,  and  universal  agreement  on  the  question  of  passage  of  warships 
is  unlikely  to  be  reached  until  Soviet  Russia,  as  a  major  naval  Power, 
relaxes  its  views.  This  is  not  altogether  impossible  given  the  new  instinct 
for  sea  power  demonstrated  by  Soviet  Russia,  which  stands  to  lose  more 
strategically  than  any  other  nation  by  the  cutting  off  of  all  the  access  routes 
through  South-East  Asia  from  the  Indian  to  the  Pacific  Oceans.  The  only 
strait  not  already  covered  by  an  archipelago  claim  is  the  Malaysian- 
Singapore  half  of  the  Malacca  Strait;  and  Soviet  Russia,  like  other  maritime 
powers,  currently  relies  on  the  doctrine  of  straits  to  maintain  its  connec¬ 
tions  with  the  Far  East.  If  Singapore  made  an  archipelagic  claim  to  embrace 
all  its  dependent  islands,  the  closing  line  would  virtually  intersect  that  of 
Indonesia.  This  would  potentially  close  all  the  sea  lanes  between  east  and 
west  pursuant  to  an  identical  principle,  leaving  the  difficult  Torres 
Strait  and  the  Tasman  Sea  as  the  only  open  routes  of  access.2 

While  the  Philippines,  then,  tends  to  find  in  the  Soviet  attitude  to 
passage  of  warships  through  the  territorial  sea  support  for  its  own  position, 
it  can  place  reliance  on  this  at  the  political  level  only  so  long  as  Soviet 

1  Ibid.,  at  p.  28. 

2  Now  see  the  Malaysian-Indonesian  declaration  of  16  November  1971. 
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international  legal  doctrine  fails  to  keep  pace  with  Soviet  strategic  doctrine. 
On  the  other  hand,  Western  Governments  should  not  place  undue  reliance 
on  the  obvious  fact  that  Soviet  Russia  is  more  vulnerable  than  most  other 
countries  to  the  menace  of  archipelagic  claims,  and  therefore  may  not 
support  the  Philippines,  because  there  is  no  guarantee  that  the  obvious 
inference  will  be  drawn  in  Moscow. 

The  crux  of  the  matter  is  the  strategic  deployment  of  submarines  as  a 
feature  of  the  balance  of  deterrence.  The  balance  is  sustained  only  so  long 
as  submarines  in  transit  to  their  operational  areas  can  be  tracked,  and  for 
this  reason  Anti- Submarine- Warfare  (ASW)  doctrine  requires  surveil¬ 
lance  of  the  access  routes  where  submarines  are  most  likely  to  be  detected 
because  they  are  confined  by  geographical  obstacles.  By  the  same  token, 
the  objective  of  submarines  is  to  escape  detection  by  surfacing  as  little  as 
possible,  and  the  characteristic  of  the  nuclear  submarine  is  that  it  does  not 
need  to  snort  and  therefore  can  pass  entirely  submerged.  The  Soviet 
submarine  disposition  in  the  Indian  Ocean  is  dependent  upon  regular 
submerged  transit  from  Vladivostok  or  Kamchatka  through  either  the 
Malacca  Straits  (which  are  avoided  wherever  possible  because  of  navigational 
hazards),  the  Sunda  Straits  and  the  Lombok  Straits.  Naturally,  ASW 
detection  is  concentrated  in  or  near  these  areas,1  and  since  surface  units 
may  not  operate  openly  in  the  Straits  it  would  not  be  surprising  if  reliance 
was  placed  on  hunter-killer  submarines.  It  seems  unlikely  that  any 
arrangement  can  be  reached  which  will  satisfy  both  Indonesia’s  security 
requirements  and  the  strategic  doctrines  of  the  major  Powers,  and  the 
apprehensions  expressed  by  the  Philippines  respecting  a  disaster  to  a 
nuclear-powered  submarine  in  the  waters  of  the  Archipelago  are  likely  to 
engage  sympathy  at  any  international  conference. 

The  complication  becomes  even  more  evident  when  the  requirements  of 
successful  surface  ASW  are  considered.  The  Five  Power  Defence  Arrange¬ 
ments  in  South-East  Asia  are  based  on  the  assumption  that  task  forces 
will  be  sent  to  Singapore  in  the  event  of  an  emergency.  Such  forces,  being 
very  vulnerable  to  submarine  threat  in  the  narrow  seas  of  Indonesia  or 
the  Philippines,  must  be  sufficiently  escorted,  and  a  principal  mode  of 

One  of  the  first  operational  dispositions  of  the  Royal  Navy  in  1939  was  to  station  submarines 
submerged  in  the  Sunda  Straits  to  watch  for  German  shipping  escaping  from  Netherlands  Indies 
ports;  Gill,  Royal  Australian  Navy,  1939-1942,’  Australia  in  the  War  of  igjg-ig 45,  ser.  2 
(Navy),  p.  106.  The  Netherlands  Neutrality  Ordinance  of  1939  contained  the  following  provision 
covering  the  Sunda  Straits,  which  indicates  that  the  Netherlands  considered  that  passage  of  war¬ 
ships  in  time  of  war  through  these  straits  should  be  prohibited :  ‘Art.  7 :  Of  the  Straits  situated  in 
the  Netherland  jurisdiction  [the  Netherlands  Jurisdiction  largely  comprising  the  West  and 
East  Indies]  passage  by  warships  belonging  to  a  belligerent  or  craft  assimilated  thereto  in  Art. 
2  sec.  3  [which  enumerated  warships,  troopships,  etc.]  is  allowed  only  through  the  Sunda  Straits, 
provided  that  the  commanders  of  the  ships  announce  their  desire  therefor  beforehand  to  the 
local  patrol  boats  and  abide  strictly  by  the  rules  of  Art.  1  [which  prohibited  warlike  activities]  and 
by  the  rules  of  the  authorities  concerned’;  U.N.  ST/LEG/SER.  B/6,  p.  649. 
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detection  is  the  laying  of  sonarbuoys  patterns  by  maritime  reconnaissance 
aircraft  and  ship-borne  helicopters  many  miles  ahead  of  the  convoy.  Such 
activity  over  internal  or  territorial  waters  is,  on  its  face,  an  infringement 
of  the  Chicago  Convention,  so  that  the  characterization  of  the  archipelagic 
waters  as  anything  other  than  high  seas  carries  with  it  serious  strategic 
implications,  which  make  a  diplomatic  solution  most  difficult.1 

XIII.  Conclusions 

All  of  the  actual  and  potential  archipelagic  claimants  are  new  States, 
preoccupied  with  their  own  development  and  local  situations,2  and  all  of 
their  predecessors  were  imperial  Powers  who  subordinated  local  interests 
to  considerations  of  the  freedom  of  the  seas,  open  communications  and 
access  to  the  riches  of  the  world.  The  history  of  maritime  jurisdiction  in 
archipelagic  waters  is  not,  therefore,  likely  to  prove  a  serious  encumbrance 
upon  newly  independent  countries  for  any  great  length  of  time,  and  they 
are  likely  to  group  themselves  with  the  defenders  of  national  jurisdiction 
wherever  they  are  found.  For  this  reason  it  would  be  unreasonable  to 
suppose  that  resistance  to  archipelagic  claims  can  be  successfully  persisted 
in  over  a  long  period  in  face  of  successful  assertion  and  widespread  political 
support.  The  only  progressive  approach  then,  is  to  seek  to  integrate  the 
archipelagic  principle  in  existing  international  law  in  such  a  way  as  to 
accommodate  the  interests  of  the  archipelagic  State  without  disproportion¬ 
ately  affecting  the  interests  of  other  States  and  of  the  world  at  large. 

The  problem  is  that  the  conceptual  structure  of  the  Law  of  the  Sea  is  too 
rigid  to  take  account  of  the  diversity  of  situations,  the  complexity  of 
interests  and  the  range  of  apprehensions.  The  threefold  division  of  the  sea 
into  high  seas,  territorial  seas  and  internal  waters,  is  too  simplistic,  while 
the  arithmetical  approach  of  fixed  limits  and  the  geographical  approach  of 
general  definitions  works  to  the  advantage  or  disadvantage  of  States  in  too 
arbitrary  a  fashion  to  be  tolerable.  The  archipelago  doctiine  has  failed  to 
gain  more  than  superficial  encouragement  from  the  publicists,  or  more  than 
cursory  examination  at  international  conferences,  because  it  is  the  difficult 
case  which  exposes  the  inadequacies  of  existing  rules.  Since  jurists  and 
diplomats  have  been  reluctant  to  grapple  with  the  conceptual  difficulties  we 
are  left  with  a  framework  that  is  too  inflexible  for  modern  needs  and  an 
incubus  of  legal  and  diplomatic  history  that  is  felt  to  be  too  oppressive.  A 
more  flexible  structure  of  doctrine  is  required,  comprising  perhaps  special, 

1  McDougal  and  Burke,  op.  cit.  (above,  p.  70  n.  2),  p.  415,  would  allow  the  archipelagic  State 
to  require  previous  notification  of  passage.  Khoshkish  altogether  rejects  passage  through  archi¬ 
pelagic  waters:  The  Right  of  Innocent  Passage  (i954)>  P-  59-  A  U.S.  Naval  Research  Paper  by 
Brock,  Archipelago  Concept  of  Limits  of  Territorial  Seas  (1966)  takes  the  other  position. 

2  A  point  made  by  Coquia  in  Far  Eastern  Law  Review,  7  (i959),  P-  455-  Cf.  McDougal  and 
Burke,  op.  cit.  (above,  p.  70  n.  2),  p.  4t2. 
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and  not  necessarily  spatially  overlapping,  regimes  concerning  fishery 
conservation,  mineral  exploitation,  pollution  control  and  shipping  rights; 
and  a  range  of  potentially  competitive  interests  must  be  reconciled  if 
maritime  activity  is  to  be  rationalized. 

Confronted  with  the  manifest  fact  that  the  mid-ocean  archipelagic  States 
are  likely  to  make,  and  persist  in  making,  claims  to  enclose  the  waters 
between  the  islands,  and  that  recent  scientific  and  technological  develop¬ 
ments  have  perhaps  made  it  incumbent  upon  them  to  do  so,  there  is  no 
advantage  in  governments  persisting  in  the  total  and  outright  rejection  of 
any  archipelagic  principle.  At  the  same  time,  this  level  of  reaction  has  been 
the  inevitable  response  to  the  threat  posed  by  these  claims  to  the  freedom 
of  access  in  a  vital  area  of  the  world,  and  to  strategic  and  tactical  con¬ 
siderations  of  sea  power.  A  middle  ground  must  be  established,  and  this 
will  involve,  not  diplomatic  concessions  that  can  be  misconstrued  into  a 
compromise  of  one’s  position,  as  has  occurred  in  the  case  of  the  Philippines, 
but  genuine  concessions  of  legal  principle  that  will  satisfy  the  essential 
interests  of  all  concerned. 

The  reaction  of  some  governments  that  any  archipelagic  claim  is  a 
departure  from  the  rules  in  the  Geneva  Convention  respecting  the  delimit¬ 
ation  of  the  territorial  sea  does  not  advance  the  solution  of  the  problem,  if 
for  no  other  reason  than  that  it  is  clear  from  the  drafting  history  of  the 
Convention  that  the  question  of  archipelagos  was  excluded  from  the  text, 
as  connected  with  the  question  of  historic  waters  and  vital  bays  on  which 
further  work  needed  to  be  done.  The  fact  that  an  archipelagic  State  is  a 
party,  by  succession  or  otherwise,  to  the  Geneva  Conventions  is  not,  for 
this  reason,  significant  to  its  decision  to  proceed  or  not  to  proceed  with  an 
archipelagic  claim.  Those  claimant  States  which  are  parties  may,  however, 
find  in  the  Articles  sufficient  grounds  upon  which  to  make  the  necessary 
concessions  to  other  countries.  For  example,  Article  V  (2)  could  well 
apply,  which  states  that  where  the  establishment  of  straight  baselines  has 
the  effect  of  enclosing  as  internal  waters  areas  which  previously  had  been 
considered  as  part  of  the  territorial  sea  or  of  the  high  seas,  a  right  of  inno¬ 
cent  passage  shall  exist  in  those  waters.1  This  will  be  less  than  the  oppo¬ 
nents  of  archipelagic  claims  would  like,  but  it  would  guarantee  both  transit 
rights  foi  other  States  and  the  island  State’s  control  of  its  waters  sufficient 
to  prevent  pollution. 

In  the  case  of  the  archipelagic  States  which  are  not  parties  to  the  Con¬ 
vention,  this  Article  may  not  impose  itself  because  probably  it  is  not  a 
matter  of  customary  law.  But  if  it  were  adopted  in  their  practice  it  could  be 
the  means  of  transforming  the  rather  narrow  concept  of  straits  into  the  more 


•  At  the  Geneva  Conference  Australia  contested  the  application  of  the  baseline  rule  to  islands 
and  would  no  doubt  decline  to  accept  the  concession  in  Art.  V:  loc.  cit.  (above,  p.  72  n.  1),  p.  60’. 
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significant  concept  of  sea  lanes.  A  future  Geneva  Conference  must  take 
account  of  the  need  to  keep  open  a  variety  of  shipping  channels  which  are 
not  strictly  speaking  straits,  and  of  which  archipelagic  waters  may  be  only 
one  instance.  The  question  of  passage  of  warships  through  such  routes 
must  also  be  resolved,  and  intransigence  on  this  point  is  likely  to  prejudice 
other  questions,  such  as  the  exploitation  of  the  sea-bed,  which  ultimately 
may  prove  more  advantageous  than  security  of  the  waters.  At  the  same  time, 
it  must  be  recognized  that  island  States  with  large  areas  of  enclosed  sea 
have  special  security  problems,  and  should  be  beneficiaries  of  Article  XVI 
(3),  which  authorizes  a  coastal  State,  without  discrimination  amongst  foreign 
ships,  temporarily  to  suspend  in  specified  areas  of  its  territorial  sea  the 
innocent  passage  of  foreign  ships  if  such  suspension  is  essential  for  the 
protection  of  its  security.  Presumably,  though  this  is  not  adverted  to,  this 
provision  qualifies  Article  V  (2),  so  that  the  right  to  suspend  would  be 
available  in  the  enclosed  waters,  even  if  they  are  characterized  as  internal 
waters.  It  is  unlikely  that  it  will  prove  necessary  to  suspend  passage  al¬ 
together  through  an  archipelago.  And  if  it  is  thought  necessary  it  will  be 
suspended  anyway.  It  is  useful  to  have  a  rule  that  will  be  effective  and  can 
be  utilized  without  loss  of  face. 

Concession  to  the  archipelagic  States  is  also  likely  to  be  necessary  if  any 
solution  is  to  be  reached  concerning  the  exploitation  of  the  sea-bed  beyond 
the  limits  of  national  jurisdiction,  for  so  long  as  those  limits  remain  un¬ 
certain  these  States  are  likely  to  feel  imperilled.  I  he  right  of  exclusive 
exploitation  of  archipelagic  waters  therefore  seems  to  be  diplomatically 
expedient,  and  even  essential.  Significantly,  no  government  has  questioned 
the  potentially  exclusive  acts  of  jurisdiction  already  taken  with  respect  to 
the  archipelagic  waters  by  Indonesia  and  the  Philippines,  and  no  economic 
competition  in  this  respect  seems  likely.  Once  the  problem  of  transit 
rights  can  be  overcome,  the  archipelago  principle  is  likely  to  be  a  per¬ 
manent  institution  of  international  law. 
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A  literary  approach  to  the  presentation  of  international  law  persists. 
The  style  of  the  Early  Fathers  of  international  law  has  been  handed  down, 
almost  as  a  tradition,  through  the  eminent  writers  of  international  law’s 
Scholastic  period,  in  the  middle  and  late  nineteenth  century,  to  most 
modern  writers.  There  have  been  marginal  changes  of  tone  and  vocabulary, 
but  there  has  been  preserved  an  underlying  structure  of  thought  and  argu¬ 
ment  which  is  more  literary  than  scientific  and  more  businesslike  than 
concerned.  International  law  formerly  shared  this  style  and  structure  of 
thought  and  argument  with  at  least  one  tradition  of  philosophy  and  the 
social  sciences.  But,  in  those  studies,  widely  accepted  and  far-reaching 
changes  of  language  and  method  have  occurred  over  recent  years,  tending 
to  replace  the  tone  of  the  inspired  dilettante  with  that  of  the  technician.  In 
international  law,  too,  there  have  in  recent  years  been  a  number  of  writers, 
particularly  in  the  United  States,  who  have  adopted  what  appear  to  be  a 
new  style  and  a  new  method — novelties  which  have  dismayed  and  dis¬ 
orientated  some  international  lawyers  but  which,  on  closer  analysis,  raise 
important  questions  about  the  method  and  even  the  nature  and  function  of 
international  law.  The  present  study  considers  the  language  of  inter¬ 
national  law,  its  relationship  to  method  and  the  contribution  which  a  new 
style  and  method  can  make  to  international  law. 

I.  Hall  on  a  State’s  Rights  in  the  Territorial  Sea 

As  an  illustration  of  the  classical  style,  the  following  is  an  extract  from  a 
discussion  of  the  legal  character  of  the  territorial  sea  in  W.  E.  Hall’s 
International  Law  :2 

Of  the  marginal  seas,  straits  and  enclosed  waters  which  were  regarded  at  the  begin¬ 
ning  of  the  present  century  as  being  susceptible  of  appropriation,  the  case  of  the  first  is 
the  simplest.  In  claiming  its  marginal  seas  as  property  a  State  is  able  to  satisfy  the 
condition  of  valid  appropriation,  because  a  narrow  belt  along  a  coast  can  be  effectively 
commanded  from  the  coast  itself  either  by  guns  or  by  means  of  a  coast-guard.  In  fact 
also  such  a  belt  is  always  appropriated,  because  States  reserve  to  their  own  subjects  the 
enjoyment  of  its  fisheries,  or,  in  other  words,  take  from  it  the  natural  products  which 
it  is  capable  of  yielding.  It  may  be  added  that,  unless  the  right  to  exercise  control  were 
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admitted,  no  sufficient  security  would  exist  for  lives  and  property  of  the  subjects  upon 
land. . . .  Accordingly,  on  the  assumption  that  any  part  of  the  sea  is  susceptible  of  appro¬ 
priation,  no  serious  question  can  arise  as  to  the  existence  of  property  in  marginal 
waters. 

(The  words  omitted  are  six  lines  in  which  the  author  illustrates  the  con¬ 
sequences  which  would  follow  if  the  coastal  State  did  not  have  a  right  of 
control.) 

By  the  standards  by  which  English  prose  style  is  normally  judged,  this  is 
a  piece  of  good  average  English  prose.  The  ideas  are  simply  expressed ;  the 
vocabulary  is  neither  too  commonplace  nor  over-refined ;  the  sentences  are 
well-constructed  and  confident.  It  is  not  entirely  free  from  patent  am¬ 
biguity,  for  example  in  the  third  sentence  and  in  the  last  quoted  sentence. 
Also,  there  is  a  diffused  ambiguity  about  the  whole  passage.  Closer  examin¬ 
ation  makes  its  validity  and  value  difficult  to  assess.  It  should  be  stressed 
that  the  quoted  passage  is  taken  out  of  context,  the  context  having,  in 
particular,  already  carefully  reviewed  the  development  of  the  law  and 
practice  relating  to  the  appropriation  of  the  territorial  sea.  But  the  quoted 
passage  is  the  essence  of  the  writer’s  own  view  on  the  matter.  It  is  the  point 
at  which  he  asks  us  to  join  him  in  drawing  a  conclusion  as  to  the  ‘present 
state  of  the  question’. 

Hall,  in  the  passage  quoted  above,  uses  three  different  general  forms  of 
proposition  to  support,  or  to  tend  to,  the  conclusion  that  a  State  has 
property  in  its  marginal  waters.  Put  in  a  highly  abbreviated  form  for  the 
purpose  of  demonstration  they  are: 

1.  A  State  may  only  appropriate  what  it  can  effectively  control  and  a  belt 
of  marginal  sea  can  be  effectively  controlled  by  the  coastal  State. 

2.  A  narrow  belt  of  water  along  their  coasts  is  always  appropriated  by 
States. 

3.  If  a  belt  of  marginal  sea  were  not  appropriated  by  the  coastal  State, 
lives  and  property  on  land  could  not  be  sufficiently  protected. 

These  three  forms  of  proposition  are  archetypal  in  classical  international 
law  method  and,  in  the  present  study,  it  will  be  necessary  to  refer  to  them 
on  various  occasions  in  different  connections.  They  may  be  termed  the 
‘autological’  or  deductive  form  (‘given  an  underlying  rule  of  internal 
logical  consistency  in  international  law,  rule  B  follows,  deductively  or 
analytically  or,  in  a  sense,  tautologically,  from  rule  A’);  the  empirical 
form  (‘this  is  the  practice  of  States,  the  situation  of  fact,  the  history  of  the 
matter’);  and  the  teleological  or  policy  form  (‘this  is  what  leads  to  the  best 
results’). 

To  consider  further  the  nature  of  these  forms  of  argument  and,  inci¬ 
dentally,  to  show  that  none  of  Hall’s  argumentation  works  in  any  logical  or 
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even  rigorous  way  to  justify  his  conclusion,  the  arguments  may  be  set  out 
more  fully  as  follows.  The  premises  of  the  autological  form  are: 

i  (a)  a  State  may  only  appropriate  what  it  can  effectively  control; 

i  ( b )  a  Delt  of  marginal  sea  can  be  effectively  controlled  by  the  coastal 
State. 

At  first  reading,  the  extract  from  Hall  might  seem  to  be  implying  as  a  con¬ 
clusion  that — 

i  ( c )  therefore,  the  coastal  State  may  appropriate  a  belt  of  marginal  sea. 

Unconsciously  or  even  consciously,  such  an  implication  runs  through  the 
reader’s  mind  at  the  first  reading  and  colours  his  impression  of  the  whole 
passage.  But  such  a  conclusion  would  involve  an  obvious  fallacy.  It  would 
be  correct  if  the  ‘only’  element  were  omitted  from  i  (a)  and  if  i  (a)  were 
rewritten  as — 

i  {ad)  a  State  may  appropriate  anything  which  it  can  effectively  control. 

If  that  were  the  first  premise,  then  the  conclusion  would  be  correct  as  in 
i  (y).  But,  of  course,  such  a  proposition  would  be  a  surprising  rule  of 
international  law,  justifying  much  which  international  law  prohibits,  for 
example  in  relation  to  the  illegal  acquisition  of  territory.  In  passing,  it  may 
be  remarked  that  this  kind  of  fallacy  is  relevant  to  current  controversies  of 
great  importance  as  to  the  extent  of  the  territorial  sea  and  the  rights  of 
States  in  the  sea-bed.  The  tendency  of  States  to  do  anything  which  they 
consider  themselves  capable  of  doing  and  likely  to  get  away  with,  is  the  very 
tendency  which  international  law  must  often  resist.  It  is  also  apparent  that 
the  autological  form  of  argument  depends  for  its  validity  and  value  on 
agreement  as  to  the  premises.  The  first  premise  is  in  the  form  of  a  statement 
of  a  rule  of  international  law  and  this  cannot  be  proved  by  empirical  evi¬ 
dence  in  any  direct  sense.  It  is  ‘proved’  either  by  reference  to  authority  (a 
treaty,  an  authoritative  writing,  a  decided  case),  or  as  the  conclusion  of  an 
argument  in  the  teleological  form,  or  it  is  itself  a  ruling,  that  is  to  say,  it  is 
stated  by  an  authoritative  source  in  a  situation  where  the  mere  statement  of 
the  proposition  validates  it  (for  example,  in  the  course  of  a  judgment  of  a 
court  or  the  decision  of  an  arbitral  tribunal).  (The  first  premise  may  also  be 
derived  by  deduction  from  another  rule  of  international  law,  but  then 
precisely  the  same  verification  problem  arises  in  respect  of  the  rule  from 
which  it  is  derived.)  It  is  obvious  that  each  of  the  methods  of  verification 
referred  to  is  itself  liable  to  challenge  and  subject  to  verification.  It  would 
have  to  be  shown  that  the  authority  relied  upon  is  authoritative,  that  the 
policy  considerations  acceptably  support  the  conclusion,  that  the  authority 
pronouncing  the  proposition  has  authority  to  do  so.  Each  of  these  ‘proofs’ 
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is  in  its  turn  liable  to  challenge  and  subject  to  verification.  Much  more  will 
be  said  below  of  this  question  of  verification.  For  the  present,  it  is  enough 
to  underline  that  the  first  proposition  of  an  argument,  such  as  in  i  (a) 
above,  self-contained  and  confident  as  it  may  seem,  is  no  more  effective 
than  the  argument  on  which  it  is  itself  based.  As  regards  i  (a)  itself,  for 
example,  one  may  immediately  wonder  whether  it  can  be  literally  correct, 
for  instance  in  relation  to  airspace  (even  if  the  effective  control  and  appro¬ 
priation  of  airspace  were  admittedly  not  matters  of  which  Hall  could  have 
taken  adequate  account).  One  such  doubt  is  enough  to  leave  the  reader 
uneasy  about  the  validity  of  such  a  proposition  in  the  context  in  which  it  is 
used. 

As  to  the  second  premise,  i  (b),  this  again  is  liable  to  challenge  and  sub¬ 
ject  to  verification.  There  are  many  doubts  and  objections  which  could  be 
raised  in  respect  of  such  a  proposition. 

But  it  may  charitably  be  assumed  that  Hall  did  not  intend,  in  using 
proposition  i  above,  to  imply  any  such  conclusion  as  in  i  (c).  It  may  be 
that  he  was  merely  reassuring  the  reader,  as  it  were,  on  a  technical  point. 
Perhaps  he  was,  in  effect,  saying  that  the  correct  conclusion  to  draw  from 
i  (a)  and  i  ( b )  is — 

1  (cc)  therefore,  a  belt  of  marginal  sea  is  not  one  of  those  things  which  a 
State  cannot  in  principle  appropriate  (leaving  on  one  side  the  question 
of  whether,  as  a  matter  of  law,  it  may  appropriate  a  belt  of  marginal 
sea). 

If  this  is  to  be  taken  as  the  real  intention  of  the  first  proposition,  then  it 
cannot  be  said  to  have  taken  matters  very  much  further  forward,  and  all 
rests  on  the  remaining  propositions  to  show  that  a  State  may  appropriate  a 
belt  of  marginal  sea. 

Proposition  2  implies  a  second  proposition  of  the  form — 

2  ( b )  that  which  States  always  do  is  permitted  by  international  law. 

This  would  lead  to  a  conclusion — 

2  (c)  therefore,  the  appropriation  by  States  of  a  narrow  belt  of  water 
along  their  coasts  is  permitted  by  international  law. 

Proposition  2  ( b )  obviously  cannot  be  right  as  it  stands.  Sometimes  that 
which  States  do  is  something  which  is  not  permitted  by  international  law. 
It  would  be  absurd  to  say  that  international  law  requires  States  to  do  what 
States  always  do.  This  is,  incidentally,  an  absurdity  involved  in  Marxism: 
how  can  one  distinguish  between  the  relative  values  of  events  if  one  asserts 
that  events  determine  their  own  value,  unless  one  finds,  as  Marxists  ulti¬ 
mately  and  mysteriously  find,  a  set  of  values  which  are  in  some  way 
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autonomous  of  events  ?  Similarly  in  international  law,  States  do  not  ‘always’ 
do  the  same  thing,  which  means  that  either  everything  which  States  do  is 
permitted,  however  contradictory,  or  that  there  is  some  way  of  extracting  a 
general  rule  from  the  particular  and  contradictory  cases.  And  this  is  no 
doubt  the  relevance  of  the  second  proposition  in  Hall’s  argument.  Propo¬ 
sition  2  ( b )  is  probably  a  crude  statement  of  the  traditional  view  of  custom¬ 
ary  international  law.  The  traditional  view  would  want  to  rewrite  it  as — 

2  (t bb )  international  law  requires  States  to  do  that  which  States  have 
customarily  done  in  circumstances  in  which  it  may  be  inferred  that 
they  regard  themselves  as  obliged  to  do  what  they  do. 

Other  modifications  of  the  argument  would  be  needed.  A  proposition  would 
have  to  be  introduced — which  might  itself  be  controversial — that  a  State 
is  permitted  by  international  law  to  do  that  which  it  is  not  required  by 
international  law  to  refrain  from  doing.  If  2  (a)  were  then  rephrased  to  match 
2  (bb) — by  saying  that  a  narrow  belt  of  water  is  customarily  claimed  by 
States  in  circumstances,  etc. — the  conclusion  at  2  (c)  would  be  adequately 
supported.  But  all  this  is  to  read  a  good  deal  into  what  Hall  has  written, 
and  the  fact  is  that  he  does  not  assert,  let  alone  provide  evidence  to  support, 
a  proposition  that  States  claim  a  territorial  sea  opinio  juris. 

As  in  the  case  of  proposition  1,  however,  it  may  be  objected  that,  of 
course,  Hall  was  not  intending  to  assert  any  dramatic  proposition  about  the 
self-justifying  character  of  State  practice  or  suggesting  that  the  right  to 
appropriate  the  territorial  sea  is  sufficiently  proved  by  the  fact  that  States 
always  do  it.  Perhaps  he  was  again  merely  reassuring  the  reader,  in  effect 
saying:  ‘Look,  what  I  am  saying  cannot  be  shocking  because  States  always 
do  what  I  say  international  law  permits  them  to  do.’  But,  even  on  such  a 
basis,  one  would  be  entitled  to  raise  some  objections  to  the  bold  assertion 
of  what  States  always  do,  and  as  to  whether  it  follows  from  the  fact  that 
they  assert  the  right  to  exclusive  fisheries  that  they  should  be  entitled  to 
regard  the  territorial  sea  as  their  property  for  all  purposes.  But,  whatever 
the  substantive  merits  of  the  proposition,  if  the  second  proposition  is 
again  essentially  another  reassurance  to  the  reader,  then,  so  far  as  the  strict 
demonstration  of  the  conclusion  is  concerned,  all  must  depend  on  the  third 
proposition. 

Proposition  3  looks  much  more  like  a  direct  piece  of  argument,  although, 
as  used  by  Hall,  it  is  given  the  appearance  of  a  makeweight  by  the  intro¬ 
ductory  words — ‘It  may  be  added  that  .  .  .’.  The  proposition  seems  to 
imply  a  second  premise  of  the  form — 

3  (b)  international  law  permits  States  to  do  that  which  must  be  done  to 
ensure  that  lives  and  property  on  land  can  be  sufficiently  protected. 
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This  would  lead  to  the  conclusion — 

3  (c)  therefore,  international  law  permits  the  coastal  State  to  appropri¬ 
ate  a  belt  of  marginal  sea. 

Put  in  this  form  the  argument  would  be  essentially  autological — saying 
what  the  internal  consequences  of  a  given  rule  of  international  law  are  as 
applied  to  a  given  situation.  But  proposition  3  ( b )  is  an  unlikely  sounding 
rule  of  international  law  and  it  does  not  seem  likely  that  it  would  entirely 
reflect  what  Hall  was  saying  or  what  his  readers  would  generally  under¬ 
stand  him  to  mean.  More  likely  is  it  that  proposition  3  depends  on  a  more 
generalized,  teleological  version  of  3  ( b )  of  the  form — 

3  ( bb )  It  is  the  purpose  of  international  law  to  bring  about  results  which, 
taking  into  account  the  conflict  of  the  reasonable  interests  of  States, 
allow  each  State  to  maximize  the  protection  of  its  most  basic  concerns 
as  a  State. 

Another  proposition  would  then  have  to  be  introduced  on  the  lines — 

3  (be)  the  protection  of  lives  and  property  on  its  land  is  one  of  the  most 
basic  concerns  of  a  State. 

If  these  two  propositions  are  then  read  with  a  slight  reworking  of  the  origi¬ 
nal  proposition  3,  on  the  lines — 

3  (bee)  the  appropriation  of  a  belt  of  marginal  sea  by  the  coastal  State  is  a 
means  for  it  to  maximize  protection  of  lives  and  property  on  its  land 
consistently  with  the  reasonable  interests  of  other  States — 

then  it  would  be  possible  to  conclude — - 

3  (e)  therefore,  international  law  permits  a  coastal  State  to  appropriate  a 
belt  of  marginal  sea. 

This  rather  un-legal  sounding  argument  is,  strangely  enough,  the  one 
which  emerges  most  unambiguously  from  the  extract  quoted  from  Hall. 
It  seems  to  do  less  violence  to  his  text  than  the  implications  drawn  in  respect 
of  the  other  two  arguments.  It  is  clearly  not  a  mere  ‘reassurance’  argument. 
It  is  a  ‘policy’  argument  relying  on  agreement  between  the  writer  and  the 
reader  on  fundamental  matters  concerning  international  law  itself  and  as  to 
the  correct  relative  weights  to  be  given  to  the  conflicting  interests  of  the 
States  involved. 

Hence  the  net  effect  of  Hall’s  argument  may  be  put  in  this  form:  ‘It  is 
not  inconsistent  with  other  rules  of  international  law  (autological  argument) 
nor  with  the  settled  practice  of  States  (empirical  argument)  to  say  that  it  is 
a  rule  of  international  law  that  a  coastal  State  may  appropriate  a  belt  of 
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marginal  sea  (conclusion — rule  of  international  law)  and  the  enjoyment  of 
such  a  right  enables  the  coastal  State  fairly  to  protect  its  interests  (teleo¬ 
logical  or  policy  argument).’ 

For  the  moment  it  is  enough  to  note  that  three  arguments  of  varying 
levels  of  abstraction  and  with  quite  different  verification  principles  are  put 
together  to  support  a  rule  of  international  law  which  is  of  a  quite  different 
logical  order,  containing  the  ‘may’  form  of  the  verb  (which  is  essentially 
the  same  as  the  ‘ought’  form,  into  which  the  rule  could  easily  be  transposed). 

II.  Gidel  on  the  Legal  Character  of  the  Territorial 

Sea 

In  order  to  get  the  classical  style  into  focus,  it  is  worth  looking  at  it  from 
another  angle — as  seen  in  an  extended  discussion  of  a  highly  controversial 
question  by  a  distinguished  French  writer.  In  Le  Droit  international  public 
de  la  merp  Gilbert  Gidel  deals  with  the  question  of  the  legal  character  of 
the  territorial  sea  at  considerable  length.  Extracts  quoted  below  have  been 
translated  for  the  purpose  of  the  present  study. 

Gidel  begins  with  the  resounding  statement  that  the  question  of  the 
legal  character  of  the  territorial  sea,  which  had  been  a  matter  of  debate  for 
a  long  time,  should  now  be  regarded  as  settled  as  a  result  of  the  Hague 
Codification  Conference  of  1930  in  which  the  unanimous  opinion  of  States 
had  been  expressed:  to  the  effect  that  the  territorial  sea  is  a  part  of  the 
territory  of  the  coastal  State  and  is  under  its  sovereignty.  He  nevertheless 
goes  on  to  consider  the  controversy  which  had  previously  existed. 

He  first  states  the  two  fundamentally  opposed  views.  The  one  regards 
the  territorial  sea  as  a  part  of  the  high  seas  subject  to  certain  restrictions  in 
favour  of  the  coastal  State  to  meet  its  legitimate  interests.  The  other  view 
regards  the  territorial  sea  as  part  of  the  territory  of  the  coastal  State  subject 
to  certain  restrictions  on  the  powers  of  the  coastal  State.  Gidel  says  that  it 
is  quite  wrong  to  say,  as  some  authors  had  said,  that  the  two  alternatives 
lead  to  the  same  results  and  that  the  dispute  is  purely  verbal.  On  the 
contrary,  legal  consequences  follow  if  the  sovereignty  theory  is  accepted, 
for  example  in  that  the  coastal  State  can  extend  its  powers  up  to  the  point 
where  it  meets  the  restrictions  imposed  by  law.  And,  in  any  case,  ‘a  general 
principle,  in  all  juridical  matters  which  admit  of  a  general  principle,  is 
necessary  as  a  guide  in  case  of  difficulties’.2 

Already  two  methodological  comments  should  be  made.  In  the  first 
place,  Gidel’s  basic  view,  many  times  repeated  in  the  subsequent  discus¬ 
sion,  is  that  the  unanimous  opinion  of  States  expressed  in  the  Hague 
Conference  had  resolved  the  matter.  What  are  the  implications  of  such  an 
1  (1934),  vol.  3,  chapter  I  of  book  II.  2  Ibid.,  p  155. 
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assertion  ?  The  opinions  of  governments  were  expressed  in  the  form  of  their 
replies  to  the  questionnaire  sent  to  them  prior  to  the  Conference,  and  in 
the  unanimous  adoption  at  the  Conference  on  a  provisional  basis  of  thirteen 
draft  articles,  one  of  which  contained  the  ‘sovereignty’  thesis.  But  these 
articles  were  not  inserted  in  any  treaty  at  the  time,  owing  to  disagreements 
on  other  matters,  and  hence  did  not  acquire  any  further  positive  legal 
significance.  Also,  there  were  forty-seven  States  represented  at  the  1930 
Conference.  What  significance  is  to  be  attached  to  the  fact  that  there  are 
now  more  than  130  States  in  the  world,  many  of  which  did  not  exist  as 
such  in  1930  ?  Again,  what  significance  is  to  be  attached  to  the  fact  that,  had 
the  Conference  been  held,  say,  thirty  years  earlier,  it  is  most  unlikely  that 
there  would  have  been  unanimity  ?  (Indeed,  Gidel  himself  makes  this  very 
point,  using  the  year  1914,  at  another  stage  in  his  discussion  of  the  matter.) 
Twenty-eight  years  later  the  Geneva  Conference  adopted  a  text  almost 
identical,  in  this  matter,  to  that  adopted  in  1930.  This  is  now  to  be  found  in 
Article  1  of  the  Convention  on  the  Territorial  Sea  and  Contiguous  Zone; 
but  the  precise  words  used,  with  their  qualification  relating  to  the  ‘other 
rules  of  international  law’,  have  enabled  some  writers  to  argue  that  govern¬ 
ments  did  not  simply  accept  the  ‘sovereignty’  theory,  but  something  more 
complicated.  Finally,  what  is  the  significance  of  the  word  ‘unanimously’? 
Would  it  have  been  enough  if  it  had  been  the  opinion  of  the  overwhelming 
majority  of  governments  ?  This  has  become  a  highly  substantive  question 
in  relation  to  the  various  statements  by  majorities  in  the  United  Nations 
General  Assembly  as  to  the  content  of  international  law  on  a  given  subject. 
Despite  these  objections,  it  is  perhaps  true  to  say  that,  as  with  Hall  in  the 
extract  previously  considered,  Gidel  is  partly  reassuring  the  reader  that  the 
view  which  he  is  about  to  defend  is  that  accepted  by  so  many  governments, 
even  if  it  is  not  accepted  by  all  writers.  He  is  perhaps  also  saying  that,  in 
terms  of  the  traditional  view  of  customary  international  law,  it  cannot  be 
insignificant  that  so  many  governments  have  expressed  this  opinion  and 
will  probably  act  accordingly  in  practice  in  the  future. 

The  other  methodological  point  to  note  is  that  Gidel  has  dismissed  in 
short  order  the  argument  that  the  whole  dispute  is  in  any  case  only  about 
words.  I  o  do  this,  ( a )  he  gives  an  illustration  of  the  consequences  of  adopt¬ 
ing  one  theory  (although  it  must  be  remarked  that  the  illustration  could  be 
faulted  as  an  answer  to  the  argument  in  question,  which  could  easily  have 
been  to  the  effect  that,  provided  that  the  two  theories  are  fully  and  effici¬ 
ently  worked  out,  they  lead  to  the  same  thing);  and  ( b )  he  asserts  the  utility 
of  having  a  single  general  principle  to  resolve  difficult  cases.  Similar  objec¬ 
tion  could  be  taken  to  this  point,  on  the  grounds  that  it  may  be  that,  if 
both  theories  are  fully  and  efficiently  worked  out,  no  lacunae  need  remain 
such  as  would  be  resolved  differently  by  the  different  theories. 
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Gidel’s  next  step,  oddly  enough,  is  to  provide,  very  briefly,  some  sup¬ 
porting  material  for  the  sovereignty  view.  Twenty-three  lines  of  text  are 
introduced  by  the  assertion:1  ‘The  trend  [in  favour  of  the  sovereignty  view] 
is  no  longer  in  doubt  today  either  in  theory  or  in  the  field  of  positive  law.’ 
To  support  this,  he  refers  to  resolutions  recently  adopted,  in  fact  after 
difficult  and  controversial  discussion,  by  various  international  law  associ¬ 
ations;  he  refers  to  the  work  of  ‘the  eminent  professor  and  Judge  of  the 
Permanent  Court,  Mr.  Bustamente’  and  to  recent  works  by  Fedozzi  and  Jes¬ 
sup.  As  to  positive  law,  he  refers  again  to  the  preparatory  work  and  the 
draft  article  adopted  by  the  Hague  Conference.  It  is  difficult  to  resist  the 
impression  that  Gidel  is  here  in  the  business  of  predisposing  the  reader 
before  getting  to  his  very  full  exposition  of  the  views  of  other  writers. 

Gidel  next  relies  on  the  researches  of  Raested  (1913)  to  show  that  the 
dispute  is  of  remarkably  recent  origin  (mid-nineteenth  century  and  later). 
He  quotes  Niemeyer,  who  had  acted  as  scorer  in  the  contest  and  who  had 
found  that,  in  writings  between  1850  and  1914,  there  were  twenty-two 
writers  in  favour  of  the  sovereignty  theory  and  twelve  against.  A  footnote 
lists  the  names  a  titre  de  curiosite  and  mentions  a  particularly  curious  case, 
that  of  Perels  who  changed  sides  between  his  first  edition  of  1881  and  his 
second  edition  of  1905.  Gidel  adopts  the  view  of  Fedozzi:2 

One  must  indeed  subscribe  to  the  summing-up  of  Fedozzi:  ‘The  legal  character  of 
the  territorial  sea  is  that  which  is  indicated  by  that  expression  taken  in  its  literal  sense 
and  the  doctrinal  discussions  which  have  gone  on  and  have  continued  up  to  the  present 
day  have  only  complicated  and  confused  a  problem  which,  originally,  had  been  exposed 
in  the  most  simple  and  the  most  exact  terms.’ 

The  fact  that  these  are  the  words  of  Fedozzi  and  not  Gidel  allows  one  to 
withold  comment  on  such  a  dismissive  statement,  except  to  note  that  it 
asserts  Gidel’s  conclusion  for  a  third  time,  this  time  at  the  end  of  a  purely 
historical  passage,  in  a  fashion  which  will  find  an  echo  in  the  extracts  from 
the  work  of  Professor  McDougal  considered  below. 

Gidel’s  detailed  examination  of  the  two  theories  begins  with  a  distinction 
which  he  draws  between  two  versions  of  the  mare  liberum  theory — the 
‘coastal  servitudes’  system  of  de  la  Pradelle  and  the  ‘right  of  preservation’ 
system  of  Fauchille.  He  says  of  the  first  version  that  the  talent  of  its  author 
was  not  able  to  assure  its  success  despite  its  ingenuity  and  despite  the  fact 
that  it  seems  to  deal  with  the  two  facts  that  not  only  do  the  limits  of  terri¬ 
torial  waters  vary  as  between  States,  but  also  one  and  the  same  State  may 
operate  different  limits  for  different  purposes.  He  quotes  Fauchille’s 
criticism  of  it  at  length  and  says  that  de  la  Pradelle’s  theory  rests  on  two 
essential  ideas  ‘about  which  the  least  one  can  say  is  that  they  are  of  an 
extreme  fragility’.  The  sea  is  not,  says  Gidel,  res  communis  and  he  quotes  in 
1  (1934),  vol.  3,  chapter  I  of  book  II,  p.  156.  2  Ibid.,  pp.  157—8. 
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his  support  the  Vigorous  words’  of  Charles  Rousseau.  And,  ‘the  notion  of 
international  servitudes  is,  at  the  present  time,  almost  universally  rejected’.1 
Even  those  who  admit  the  existence  of  international  servitudes  do  not 
admit  the  existence  of  ‘natural  servitudes’  :2 

All  servitudes  presuppose  the  existence  of  two  territories,  two  domains  belonging  to 
two  different  States,  one  of  which  is  the  servient  and  the  other  the  dominant.  Is  this  really 
the  situation  here  ?  The  dominant  power  exists  without  doubt :  it  is  the  territory  of  the 
coastal  State.  The  existence  of  the  servient  power  is  more  doubtful.  To  affirm  it,  the 
author  must  admit  that  the  sea  is  a  res  communis  and  that  it  belongs,  as  such,  to 
the  community  of  States.  For  many  authors  such  an  idea  is  incorrect  and  it  is  certainly 
very  disputable  and  is  one  on  which  this  system  of  coastal  servitudes,  tottering  despite 
the  elegance  of  its  presentation,  does  not  manage  to  find  any  solid  basis.  In  the  end, 
this  system,  which  would  wish  to  be  a  reflection  of  the  facts,  does  not  square  with 
them  in  various  respects:  what  reality  can  a  theory  claim  which  refuses  to  the  coastal 
State  the  right  of  police  and  the  right  of  exclusive  fishery  in  the  waters  which  adjoin  its 
territory  ? 

Quite  apart  from  the  occasionally  emotive  use  of  language  in  this  passage, 
it  raises  some  problems  from  a  methodological  point  of  view.  Gidel’s 
refutation  may  be  analysed  as  follows : 

(1)  Servitudes  require  that  there  are  two  ‘land-owners’:  one  owning  the 
land  over  which  the  servitude  exists;  the  other  owning  the  adjoining 
land  and  enjoying  the  servitude; 

(2)  the  sea  is  not  owned  by  anyone,  therefore  one  of  the  requirements  for 
a  servitude  is  not  satisfied; 

(3)  any  case,  a  servitude  as  postulated  by  de  la  Pradelle  does  not  give 
the  coastal  State  rights  which  it  in  fact  has  (or,  perhaps,  must 
obviously  have  or  should  have). 

As  to  the  first  point,  Gidel,  having  implied  that  there  are  no  such  things  as 
international  servitudes  (the  concept  is,  he  says,  ‘almost  universally  rejec¬ 
ted  )  must  be  saying  either  that,  if  they  did  exist,  they  would  have  a  certain 
character,  or  else  that,  working  by  analogy  from  domestic  law,  they  would 
have  to  have  this  character.  As  to  the  second  point,  Gidel  relies  on  the  view 
of  ‘many  authors’  and,  for  himself,  says  that  the  concept  is  certainly  very 
disputable.  Needless  to  say,  the  dispute  as  to  the  legal  character  of  the  high 
seas  is  complicated  and  all  one  can  say  for  present  purposes  is  that  it  is 
surprising  that  Gidel  did  not  admit  that  the  sea  may  be,  in  some  special  sense, 
res  communis.  Indeed,  at  another  point  he  admits  that  the  sea,  although  it 
does  not  belong  to  all,  ‘must  serve  for  use  by  all’.  Perhaps  he  could  have 
gone  on  to  admit  that  it  could  be  also  said  that  all  States  therefore  have  to 
this  extent,  rights  in  respect  of  the  high  seas.  Could  not  this  be  regarded  as 
making  it  a  kind  of  res  communis ,  so  that  it  would  be  possible  to  say  that 
1  (1934),  vol.  3,  chapter  I  of  book  II,  p.  160.  2  Ibid.  n.  161 
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some  kind  of  servitude  may  exist  in  respect  of  the  territorial  sea  ?  The  third 
point  is  difficult  to  assess.  Either  it  is  a  policy  assertion  (‘we  must  find  an 
answer  which  allows  the  coastal  State  to  do  things  which  it  obviously 
should  be  able  to  do’)  or  it  is  an  objection  on  inductive  grounds  (‘you,  de  la 
Pradelle,  have  failed  to  find  a  theory  which  fits  the  facts’).  Implicit  here  is 
the  difficulty  in  arguing  on  its  own  level  with  a  hypothesis  (de  la  Pradelle’s 
theory)  which  was  presumably  derived  by  induction  from  positive  law  but 
which  may  have  been  used  to  demonstrate  by  deduction  the  existence  of 
other  rules  of  law.  To  deal  with  such  a  hypothesis  a  more  careful  and 
subtle  form  of  argument  is  required  than  that  offered  by  Gidel. 

One  further  point  to  make  at  this  stage  is  to  note  how  incestuous  the 
discussion  of  this  matter  is.  Gidel  makes  very  extensive  reference  to  the 
work  of  other  writers  and  bestows  appropriate  epithets  on  each  of  them.  He 
is  able  to  sort  out  the  good  from  the  bad,  the  right  from  the  wrong.  He 
treats  them  as  if  they  were  natural  events  occurring  and  observed  in  an 
external  world  of  fact.  The  writing  is  also  incestuous  in  relation  to  the  law 
itself.  There  is  an  assumption  of  a  closed  system  of  an  almost  theological 
character  within  which  there  can  be  right  and  wrong  deductions — there  are 
things  which  can  be  done  with  the  concept  of  servitudes  and  things  which 
cannot  be  done.  The  implication  is  that,  for  right-thinking  men,  there  can 
be  no  two  ways  about  the  rightness  and  wrongness  of  such  deductions. 

Gidel  next  deals  with  Fauchille.  He  praises  him  for  having  disposed  of 
de  la  Pradelle  with  ‘decisive  arguments’.  But  he  condemns  Fauchille  for 
having,  in  his  turn,  put  forward  ‘a  system  which  also  leads  to  inadmissible 
results  and  which,  starting  from  the  notion  of  a  right  of  preservation,  leads 
back  to  the  most  a  priori  concepts  of  natural  law’.1  It  is  not  known  whether 
Fauchille  would  have  resented  this  charge  that  his  theory  was  in  the  end  a 
natural-law  theory.  It  is  interesting  to  note  the  tone  of  Gidel  s  remark. 
Despite  the  fact  that  natural  law  has  survived  as  such  in  Catholic  France, 
it  is  possible  that  Gidel  thought  that  he  had  almost  said  enough  by  way  of 
condemnation  in  exposing  the  natural-law  character  of  Fauchille  s  theory. 
Natural  law  is  a  perennial  problem  of  international  law— if  not  the  peren¬ 
nial  problem.  It  will  be  contended  below  that  Professor  McDougal  is  only 
a  contemporary  actor  in  this  continuing  drama.  But  Fauchille  s  right  of 
preservation  is  as  much  a  ‘policy  concept  as  a  natural-law  concept  and  it  is 
possible  to  see  here,  in  Gidel’s  attitude,  an  embryo  which  was  to  grow  into 
the  fully  fledged  modern-dress  debate  of  recent  years  on  law/policy.  In  a 
way  reminiscent  of  McDougal,  Fauchille  argues  that  the  right  of  preser¬ 
vation  is  a  fundamental  right  which  can  be  exercised  on  the  sea,  since  the 
sea  belongs  to  no  one,  on  the  condition  that  the  State  exercising  the 
right  respects  the  equal  right  of  preservation  of  other  States.  Gidel  has 

1  Ibid.,  pp.  161-2. 
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something  to  say  at  a  later  stage  about  this  technique  of  postulating  com¬ 
peting  claims  of  States. 

He  reviews  at  length  nine  consequences  which  Fauchille  had  drawn  from 
his  theory  and  which  Fauchille  himself  had  contrasted  with  the  conse¬ 
quences  of  the  ‘servitudes’  theory.  Gidel  says  why  he  sets  them  out  at 
length:1 

...  it  is  interesting  to  go  through  them  in  order  to  establish  the  numerous  points  on 
which  both  systems  diverge  from  positive  law.  After  going  through  them,  one  will  be 
led  to  the  inevitable  conclusion  that  the  only  theory  which  is  logically  satisfying  and  in 
conformity  with  international  practice  is  the  old  theory,  from  which  it  would  have  been 
better  never  to  have  departed,  that  the  territorial  sea  is  a  part  of  the  territory  of  the 
coastal  State,  over  which  it  possesses  the  same  rights  as  over  its  land  territory. 

It  is  important  to  note  the  phrases  ‘logically  satisfying’  and  ‘in  conformity 
with  international  practice’.  They  are  implied  to  be  the  true  criteria  for 
correct  international  law.  They  correspond  to  the  autological  and  empirical 
forms  of  argument  referred  to  in  part  I  of  the  present  study.  Where,  it  may 
be  asked,  is  the  teleological  or  policy  form  of  argument  ?  This  remains  to  be 
seen. 

Gidel  does  not  mince  his  words  in  commenting  on  Fauchille’s  views:2 

Here  again  this  conclusion  is  in  complete  contradiction  with  positive  law. — 

Nothing  could  be  less  correct  (see  below,  Chapter  II,  right  of  innocent  passage). 

After  Fauchille,  he  deals  in  fifteen  lines  with  various  halfway-house  systems, 
ending  with  the  laconic  sentence : 

No  doubt  such  systems  barely  provide  explanations  of  the  solutions  laid  down  by 
positive  law ;  but  at  least  they  have  the  advantage  of  not  surrendering  to  a  disregard  of 
the  realities. 

Gidel’s  oracular  references  to  ‘positive  law’  call  for  comment.  He  appears 
to  mean  by  this  the  first-level  rules  of  international  law  which  flow  directly 
from  the  practice  of  States.  It  would  follow  that  the  exercise  on  which  he, 
Fauchille  and  de  la  Pradelle  were  engaged  in  this  particular  matter,  is  a 
higher  level  of  law-finding.  It  is  the  inductive  process  of  arranging  facts 
(the  fust-level  rules  of  law)  into  a  theory,  rather  than  the  construction  of 
the  mles  from  the  raw  material  of  State  practice.  Two  problems  arise, 
however.  Gidel  himself  firmly  asserts  that  legal  consequences  flow  from 
adopting  one  or  other  of  the  various  theories.  It  is,  he  says,  not  merely  a 
verbal  dispute.  This  must  mean  that  the  second-level  theory  affects  and 
alters  in  some  way  the  first-level  rules,  although  it  is  on  first  level  rules  that 
the  second-level  theory  was  largely  supposed  to  have  been  based  or,  at 
least,  was  constantly  to  be  tested.  It  was  noted  above  that  this  particular 
confusion  means  that  it  is  difficult  to  know  how  to  argue  against  the 

1  (i934),  vol.  3,  chapter  I  of  book  II,  p.  163.  2  Ibid.,  p.  168. 


OF  INTERNATIONAL  LAW 


91 

second-level  theory.  It  should  now  also  be  noted  that  this  confusion  gives  rise 
to  a  more  general  difficulty.  It  may  be  impossible  in  principle  to  operate  the 
inductive  and  deductive  processes  entirely  separately  in  any  piece  of  reason¬ 
ing  which  is  at  all  complex.  But  the  total  interpenetration  and  confusion  of 
the  two  processes  in  writing  such  as  Gidel’s  does  not  allow  the  reader  any 
opportunity,  or  any  easy  opportunity,  to  know  where  he  stands  at  any  point 
in  the  course  of  the  argument.  He  can  never  be  sure  whether,  at  any 
particular  moment,  he  is  on  the  way  down  from  a  higher  to  a  lower  level  of 
abstraction,  by  way  of  deduction,  or  whether  he  is  on  the  way  up,  by 
induction,  from  a  lower  to  a  higher  level. 

The  second  problem  is  that,  if  a  theory  is  in  some  way  an  explanation  of, 
or  is  constantly  to  be  checked  against,  first-level  rules,  there  must  be  some 
way  of  knowing  what  the  first-level  rules  are.  Gidel  tends  to  be  categoric 
about  such  rules.  In  one  of  the  sharp  comments  quoted  above,  for  example, 
he  tells  the  reader  to  look  at  another  chapter  of  his  book  to  see  that  Fauchille 
is  wrong  in  saying  that  foreign  vessels  cannot  as  of  right  use  the  territorial 
sea  to  travel  from  one  port  to  another  in  the  coastal  State.  But,  generally, 
he  simply  asserts  what  is  or  is  not  consistent  with  positive  law,  despite  the 
fact  that  there  are  clearly  some  serious  differences  of  view  among  the 
writers  as  to  the  first-level  rules  in  question.  Gidel’s  own  treatment  of  a 
first-level  problem  will  be  considered  briefly  below. 

Before  moving  into  forward  gear  in  his  treatment  of  the  matter,  Gidel 
delivers  a  sharp  rebuke  to  those  proto-McDougals  who  tried  to  resolve  the 
problem  by  postulating  competing  claims  by  the  coastal  and  non-coastal 
States,  and,  in  doing  so,  he  almost  lights  on  one  of  McDougal’s  own 
terminologies:1 

Systems  which  have  sought  to  reject  the  pure  and  simple  sovereignty  of  the  coastal 
State  over  the  territorial  sea  have  in  reality  started  from  an  artificial  opposition  between 
the  idea  of  the  freedom  of  passage  of  foreign  ships  in  the  territorial  sea  and  the  idea  of 
the  rights  and  needs  of  the  coastal  State.  This  is  a  facile  method,  frequently  useful  for 
giving  a  gloss  to  the  presentation  of  international  law  problems  by  setting  against  each 
other — and  one  can  do  it  in  almost  every  question  because  of  the  very  nature  of  the 
relations  to  which  international  law  applies — the  ‘cosmopolitan  principle,  here  the 
freedom  of  the  seas,  and  the  ‘particularist’  principle,  here  the  sovereignty  of  the  coastal 
State.  It  is  a  superficial  method  of  exposition  rather  than  a  solid  and  profound  way  of 
looking  at  things.  The  truth  is,  at  least  in  this  question  of  the  legal  regime  of  the 
territorial  sea,  that  freedom  of  navigation  in  the  proximity  of  the  coast  and  the  needs  or 
the  ‘rights’  of  the  coastal  State  are  not  conflicting  ideas,  but  two  complementary  ideas. 
It  is  this  artificial  opposition  between  the  interests  of  the  coastal  State  and  those  of 
other  States  which  has  led  to  the  search  for  a  different  regime  for  the  territorial  sea 
from  that  of  the  land  territory  of  the  State. 

It  is  possible  to  feel  that  Gidel  is  here  almost  on  the  point  of  breaking 
new  and  more  subtle  ground  in  his  consideration  of  the  matter,  but  that 

1  Ibid.,  pp.  168-9. 
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he  is  held  back  by  his  intellectual  background  which  led  him  to  prefer 
static  and  logically  satisfying  explanations  rather  than  dynamic,  amorphous 
and  experientially  satisfying  explanations. 

Gidel  next  states  for  the  fifth  and  sixth  times  what  he  considers  to  be  the 
correct  view  of  the  situation,  separating  them  by  a  very  brief  statement  of  a 
further  consideration  of  a  rather  different  order:1 

The  territorial  sea  is  merely  submerged  territory ;  it  differs  from  ordinary  territory 
only  in  that  a  certain  volume  of  water  is  interposed  at  each  point  of  the  territory  between 
the  earth  itself  and  the  air  which,  normally,  lies  immediately  above  it.  The  difference  is 
physical ;  it  comports  no  essential  legal  difference. 

The  use  of  the  verb  ‘is’  in  the  first  sentence  repays  study.  It  is  a  rhetorical 
or  hypothetical  ‘is’.  Gidel  then  shows  once  again,  but  in  more  detail,  how 
the  Hague  Conference  supported  the  ‘sovereignty’  theory,  albeit  with 
nuances  between  the  attitudes  of  the  various  governments.  The  next 
section  entitled  ‘Causes  which  give  to  the  maritime  territory  a  legal  aspect 
different  from  the  land  territory’  should  not  be  regarded  as  conflicting  with 
the  extract  last  quoted,  which  merely  denied  an  ‘essential  legal  difference’. 
The  physical  reasons  for  the  differences  are  mentioned  and  Gidel  says  that 
the  legal  regime  must  change  in  step  with  changes  in  means  of  navigation, 
etc. — which  comes  near  to  being  a  policy  consideration.  The  geographical 
and  political  reasons  turn  on  the  fact  that  the  territorial  sea  is  a  ‘frontier 
area’,  an  area  of  contact  between  different  political  domains,  the  place  of 
meeting  of  contradictory  forces.  Gidel  had  been  impressed  by  some  recent 
socio-anthropological  work  on  the  significance  of  frontier  areas  (translated 
into  legal  terms  by  de  la  Pradelle,  who  was  apparently  to  be  regarded  as 
being  as  right  on  this  matter  as  he  was  wrong  about  coastal  servitudes). 
Gidel  uses  this  interesting  analogy  to  explain  why,  although  the  territorial 
sea  is  essentially  no  different  from  the  land  territory,  it  is  nevertheless 
subject  to  a  series  of  special  rules,  and  why,  incidentally,  territorial  waters 
are  automatically  transferred  when  territory  is  transferred  and  why  they 
cannot  exist  except  as  an  adjunct  of  land  territory.  It  is  difficult  to  know 
whether  Gidel  means  the  analogy  to  be  taken  literally,  as  international 
anthropological  fact,  or  metaphorically,  as  a  convenient  way  of  picturing 
the  situation,  or  inductively,  as  a  post  hoc  rationalization  of  the  peculiar 
legal  rules  relating  to  the  territorial  sea.  Surprisingly,  he  deals  with  the 
Bynkershoek/Pufendorf  protection  theory  only  in  a  footnote,  suggesting 
that  it  is  too  narrow  as  compared  with  his  ‘frontier  area’  theory. 

After  a  short  discussion  of  the  word  sovereignty’  and  after  insisting  that 
the  coastal  State  has  sovereignty  and  not  merely  sovereign  rights  over  the 

1  (J934)>  v°l-  3 1  chapter  I  of  book  II,  pp.  169-70. 
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territorial  sea,  he  states  again  the  correct  view  as  revealed  by  the  1930 
Conference,  and  ends  by  saying:1 

Once  it  has  been  said  that  the  coastal  State  possesses  in  respect  of  the  territorial  sea, 
which  is  submerged  territory,  the  same  powers  as  over  its  land  territory,  there  is  no 
need  to  draw  up  a  restrictive  list  of  such  powers.  On  the  contrary,  the  drawing-up  of 
such  a  list  is  required  by  those  doctrines  which  attribute  to  the  coastal  State  only 
strictly  limited  rights  in  the  adjacent  waters.  .  .  .  [In  accordance  with  the  ‘sovereignty’ 
principle]  the  only  powers  excluded  are  those  which  customary  law  has  limited  (inno¬ 
cent  passage),  and  those  which  the  coastal  State,  to  a  greater  or  lesser  extent,  has  by 
agreement  or  unilaterally  given  up. 

It  seems  most  probable  that  Gidel’s  academic  colleagues  would  have  read 
this  part  of  his  book  as  polemical.  His  view — the  ‘sovereignty’  view — had 
won  at  the  1930  Conference  and  now  was  the  time  to  administer  the  coup  de 
grace  to  the  other  views.  But  the  fact  is  that  all  writing  on  international  law, 
at  least  on  controversial  matters,  must  be  intrinsically  polemical.  The  writer 
has  seen  a  way  of  putting  the  matter,  has  worked  out,  in  the  quiet  of  his 
study,  what  the  rules  of  law  must  be,  and  his  job  is  to  get  his  reader  to 
agree  with  him.  At  the  same  time,  it  is  also  the  case  that  Gidel’s  is  a  leading 
work  on  the  subject,  consulted  as  a  work  of  authority  by  practitioners  of 
international  law.  It  might  seriously  affect  the  attitude  of  a  Government  in 
a  given  situation  if  it  were  told  that  the  legal  position  is  that  it  may  treat 
the  territorial  sea  as  if  it  were  land  territory,  so  long  as  it  does  not  interfere 
with  innocent  passage  and  the  other  specific  rights  of  other  States.  And 
reliance  on  the  opposite  thesis  could,  likewise,  seriously  affect  the  conduct 
of  a  government.  Thus,  Gidel’s  consideration  of  this  subject  is  a  contri¬ 
bution  to  the  finding  of  international  law,  albeit  at  a  certain  level  of  ab¬ 
straction. 

It  is  not  possible  to  demonstrate  the  point  adequately  within  the  compass 
of  the  present  study,  but  the  fact  is  that  Gidel’s  method  is  not  essentially 
different  when  he  is  dealing  with  more  obviously  detailed,  first-level  law¬ 
finding  problems.  With  regard  to  the  question  of  the  passage  of  warships 
through  the  territorial  sea,  for  example,  he  begins  once  again  by  saying  that 
there  is  a  great  division  of  opinion  in  the  matter.  He  states  the  general  views 
of  a  number  of  writers  and  then  quotes  the  relevant  passage  from  Oppen- 
heim  (4th  edition),  saying  that  it  seems  the  most  judicious  treatment  of 
the  matter.  Oppenheim  considered  that  it  was  only  possible  to  say  two 
things  with  certainty  on  the  question :  first,  that  a  usage  had  been  established 
to  the  effect  that  passage  should  not  be  refused  in  time  of  peace,  provided 
that  it  is  innocent  and  does  not  constitute  a  threat;  secondly,  that  it  is  a  rule 
of  customary  international  law  that  passage  cannot  be  refused  in  areas  of 
the  sea  which  form  part  of  international  traffic  routes.  Gidel  quotes  to 


1  Ibid.,  pp.  191-2. 


94  LANGUAGE,  METHOD  AND  THE  NATURE 

similar  effect  various  codification  documents,  including  the  work  of  the 
1930  Conference.  As  to  the  formula  adopted  by  the  latter,  he  says:1 

The  formula  satisfies  the  tendency  expressed  by  the  American  and  British  dele¬ 
gations.  The  passage  of  foreign  warships  through  the  territorial  sea  is  not  a  right,  but 
something  which  is  tolerated.  This  is  the  opinion  which  seems  preferable.  It  is  better 
suited  to  protecting  certain  States  against  the  abuses  to  which  they  could  be  exposed 
because  of  turbulent  or  indiscreet  neighbours. 

Gidel  then  describes  the  way  in  which  the  1930  Conference  treated  the 
question  of  whether  the  coastal  State  can  regulate  the  passage  of  warships 
(answer:  yes);  and,  in  particular,  whether  it  could  require  advance  notifi¬ 
cation  or  authorization  (answer:  no).  Gidel  points  to  the  fact  that  it  is  rare 
for  national  legislation  to  require  such  notification  or  authorization  and 
refers  to  the  replies  of  governments  to  the  Codification  Conference  ques¬ 
tionnaire. 

As  compared  with  the  extract  from  Hall  which  was  considered  in  Part  I, 
Gidel’s  style  is  certainly  more  assertorical,  more  authoritarian,  and,  in  one 
way,  still  more  difficult  to  assess  from  a  methodological  point  of  view.  The 
deduction/induction  problem  has  been  referred  to  above,  but  that  is  a 
general  problem.  The  particular  problem  is  the  degree  to  which  value- 
considerations  are  hidden.  Academic  values  are  openly  exposed :  ‘incorrect’ ; 
‘judicious’;  ‘logically  satisfactory’;  ‘very  pertinent’;  ‘decisive  argument’. 
But  social,  moral  and  political  values  are  less  apparent.  There  is  a  feeling 
almost  of  inhibition,  preventing  Gidel  from  going  even  as  far  as  Hall  in 
making  his  value-preferences  explicit.  But  it  is  interesting  to  see  that  in  the 
very  last  quoted  extract  he  refers  to  the  protection  of  the  coastal  State  in  an 
explicitly  teleological  or  policy  way;  and  the  rather  uncharacteristic  dis¬ 
cussion  of  the  anthropological  significance  of  frontier  areas  in  the  main 
body  of  the  discussion  could  be  a  garbled  form  of  policy  argument:  in 
effect  saying  that  anthropologists  tell  us  that  peoples  are  very  sensitive 
about  frontier  areas,  and  we,  as  international  lawyers,  should  bear  that  in 
mind.  Also,  of  course,  there  are  countless  choices  made  in  the  course  of  the 
discussion  between  alternative  points  of  view  and  any  choice,  which  is  not 
analytical  or  tautological,  involves  the  application  of  a  value,  however  un¬ 
expressed  or  even  concealed  that  value  may  be. 

It  remains  to  determine,  in  relation  to  both  Hall  and  Gidel,  how  writing 
of  this  kind  works  in  a  useful  way,  and  whether  the  method  involved  is 
characteristic  of,  and  essential  to,  international  law  or  whether  it  is  for¬ 
tuitous  and  replaceable. 

1  (r934),  vol.  3,  chapter  I  of  book  II,  p.  284. 
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III.  The  Classical  Method  and  the  Nature  of 
International  Law 

Writing  such  as  that  quoted  from  Hall  and  Gidel  is  made  possible,  in  the 
first  place,  by  a  number  of  assumptions  made  by  the  writer  about  his 
audience.  It  proceeds  on  a  basic  assumption  that  the  audience  would  be 
that  cohesive  elite  to  which  the  writers  themselves  belonged,  that  is  to  say, 
an  elite  sharing  certain  moral,  political  and  social  values,  and  values  re¬ 
lating  to  the  conduct  of  academic  discourse.  In  the  case  of  Gidel,  there  is 
also  the  impression  that,  within  the  cohesive  elite,  he  had  two  kinds  of 
audience  in  mind — his  academic  colleagues  and  his  pupils  (in  the  broad 
sense,  meaning  those  who  will  use  the  book  as  a  work  of  reference).  To  both 
audiences  he  directs  a  display  of  authority,  in  contrast  with  the  sweet 
reasonableness  of  Hall’s  style.  Gidel  exercises  skill  in  combining  the  de  haut 
en  bas  variety  of  authority  with  what  may  be  called  the  ‘interpersonal 
domination’  variety.  But,  in  the  case  of  both  writers,  the  essence  of  the 
discourse  is  precisely  the  same.  An  argument  is  to  be  presented  in  such  a 
fashion,  and  to  be  continued  for  just  so  long,  as  is  necessary  to  produce  a 
movement  of  assent  in  the  mind  of  a  sensible  reader,  on  the  assumption  that 
the  reader  is  not  a  Martian  or  even  a  Marxist,  but  a  person  who  shares 
sufficient  of  the  values  of  the  writer  to  ensure  that  a  dialogue  between  them 
is  not  a  meaningless  waste  of  time. 

So  far  as  the  procedural  values,  the  values  of  academic  discourse,  are 
concerned  the  writer,  like  a  participant  in  a  conversation,  would  not  expect 
his  audience  to  interrupt  at  each  sentence  with  fundamental  objections 
about  method,  verification  procedures  or  basic  assumptions.  Nor  would  he 
expect  that  everything  which  he  asserts  without  supporting  argument  or 
evidence  would  be  immediately  challenged  on  that  ground  as  well  as  on  its 
merits.  Why  should  not  a  State  appropriate  what  it  cannot  control  ?  What 
precisely  is  meant  by  ‘effectively’  control  ?  What  sense  of  the  word  ‘control’ 
is  intended  ?  ‘Appropriate’  in  what  sense — complete  property  rights  or  a 
bundle  of  special  rights  or  what  ?  Must  there  be  an  act  of  appropriation  or  is 
it  a  deeming  process?  Do  States  really  ‘always’  appropriate  a  territorial 
sea  ?  What  does  ‘always’  mean — at  all  times  or  in  all  cases  ?  Is  it  really  the 
case  that  a  State  could  not  protect  itself  without  a  territorial  sea?  If  so, 
should  it  not  have  a  further  belt  of  sea  for  the  protection  of  the  territorial 
sea,  and  why  do  not  land-locked  states  have  ‘territorial  lands’  ?  What  is  the 
standard  of  ‘sufficient’  protection  ?  Who  is  to  judge  ?  Does  the  answer  vary 
as  a  function  of  time  and  place?  Objections  such  as  these,  and  those 
mentioned  in  Part  II  in  relation  to  Gidel’s  writing,  only  touch  the  surface  of 
the  possible  objections,  serious  and  trivial,  which  could  be  raised  from  a 
philosophical  point  of  view  and  from  a  methodological  point  of  view. 
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There  is  an  endless  series  of  receding  challenges  which  could  be  made  at 
every  level  of  meaning.  But  such  challenges  would  have  been  in  bad  form 
in  polite  conversation  and  they  would  have  been  in  bad  form  in  academic 
discourse.  The  rules  required  that  you  could  make  one  or  two  pertinent 
objections  to  reopen  the  matter,  as  it  were,  as  a  prelude  to,  and  an  excuse 
for,  an  exposition  of  your  own  point  of  view,  the  form  of  that  exposition 
being  essentially  the  same  as  the  original  statement. 

The  rules  of  academic  discourse  were  based  on  convenience — debate 
would  be  tedious  and  unproductive  in  the  absence  of  such  rules.  They  also 
rested  on  an  assumption  that  certain  substantive  values  were  shared,  that 
there  was  much  that  went  without  saying.  It  is  not  suggested  that  all 
members  of  the  cohesive  elite  agreed  about  everything  important  or  even 
that  they  shared  all  their  moral,  political  and  social  values.  Indeed,  one 
could  argue  that  the  two  traditions  of  conservatism  and  liberalism,  in 
Britain  and  the  United  States,  and  corresponding  basic  left/right  divisions 
in  other  countries,  are  fundamentally  different  approaches  to  some  of  the 
most  basic  moral,  political  and  social  questions,  to  the  extent  of  implying 
a  conflict  of  some  basic  values.  This  has  given  a  dialectical  strength  to  these 
societies,  as  well  as  giving  rise  to  a  good  deal  of  fruitless  debate  and  social 
conflict ;  it  remains  to  be  seen  whether  monolithic  societies  which  lack  this 
institutionalized  dialectical  and  dynamic  conflict  will  be  able  to  reconcile 
change  with  stability.  But  it  is  probably  right  to  say,  and  not  merely  a 
pious  assumption,  that  a  society  must  have  a  shared  substratum  of  values 
broad  enough  to  permit  that  society  to  continue  to  cohere.  Sharp  debates 
and  conflicts  on  such  matters  as  law  and  order,  the  role  of  dissent,  the  outer 
limits  of  state  authority,  should  reflect  conflicts  of  judgment  as  to  the 
application  of  shared  values,  if  they  are  not  to  be  radically  destructive  of  the 
society  in  which  they  occur.  A  writer  addressing  the  cohesive  elite  makes 
assumptions  about  such  values;  to  a  greater  or  a  lesser  extent  he  relies  on 
them;  he  judges  that  they  do  not  require  to  be  demonstrated  or  even 
mentioned.  Indeed,  more  often  than  not,  explicit  reference  to  such  values 
may  be  destructive  of  them  (and  hence  of  an  argument  relying  on  them). 
It  is  possible  to  feel  sure  of  such  values  of  Western  society  as  the  primacy  of 
the  individual  and  the  sanctity  of  human  life  more  easily  than  to  dispose  of 
the  philosophical  problems  which  arise  as  soon  as  the  words  are  uttered. 

It  may  be  said,  with  some  temerity,  that  there  is  a  British  tradition  in  the 
presentation  of  philosophy  and  the  social  sciences  in  which  the  assumption 
made  by  the  writer  is  of  a  particularly  high  degree  of  co-operativeness  on 
the  part  of  the  reader.  Although  British  philosophers  and  social  scientists 
are  now  to  some  extent  involved  in  a  newer  tradition,  it  remains  true  to  say 
that,  particularly  in  the  fields  of  philosophy  and  political  science,  there  has 
been  a  steady  tradition  of  calm  reflective  writing,  extending  from  Bacon 
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and  More  to  the  present  day,  the  characteristic  tone  of  which  is  that  of  the 
library  or  the  study,  of  the  learned  society  or  the  club.  The  British  form  of 
academic  discourse,  while  undoubtedly  stimulating  them,  has  tended  to 
irritate  the  thinkers  of  continental  Europe,  because  of  its  academic  elitism, 
its  hypocritical  modesty  and  its  lack  of  scientific  or  even  human  guts.  The 
continental  European  alternatives  to  this  calm  and  piecemeal  British 
tradition  have  tended  in  the  direction  of  holistic  system  (in  the  German 
tradition — Leibniz,  Kant,  Elegel)  or  passion  and  commitment  (in  the 
Romantic  and  French  traditions — Voltaire  (despite  his  obsession  with 
Locke),  Rousseau,  Bergson,  Sartre).  Needless  to  say,  there  are  many  who 
do  not  fit  easily,  or  the  whole  of  whose  writing  does  not  fit  easily,  into  such 
categories  (Elobbes,  Descartes,  Marx,  Freud,  Russell).  And  it  may  be  said 
that  there  are  other  British  traditions,  such  as  the  polemical  tradition 
(Swift,  Burke,  Shaw).  But  for  present  purposes  the  point  is  that  there  are 
various  radically  different  ways  of  presenting  philosophy  and  the  social 
sciences — all  with  the  aim  of  convincing  a  reader,  but  each  adopting  its 
own  tactics — and  that  one  of  those  ways  has  been,  and  has  been  recognized 
by  professional  philosophers  as  being,  characteristically  British. 

This  British  tradition  has  contributed  much  by  its  calm  speculation — 
for  example  in  the  fields  of  epistemology,  ethics,  language,  the  theory  of 
government — by  inviting  the  reader  to  think  slowly  and  quietly  and  to  form 
a  view,  preferably  in  the  same  sense  as  the  writer’s  view,  but  in  any  case 
after  the  application  of  common  sense  and  good  faith.  The  method  in¬ 
volved  is  inductive  in  a  very  broad  sense.  It  asks  the  reader  to  take  into  his 
mind  the  diverse  materials  which  are  present  in  the  writer’s  mind  and  to  see 
whether  he  does  not  agree  that  the  writer’s  conclusion  is  the  sensible  con¬ 
clusion.  The  writer  has  formed  a  view  of  the  matter,  on  the  basis  of  all  the 
heterogeneous  associations  attaching  to  it  in  his  mind.  He  tries  to  ensure 
that  similar  associations,  similar  data  and  ideas,  are  in  the  reader’s  mind, 
partly  explicitly,  by  setting  out  propositions  and  arguments  and  referring 
to  facts,  and  partly  relying  on  a  broad  assumption  to  the  effect  that  the 
reader  will  have  such-and-such  ideas  and  facts  in  his  mind,  which,  through 
his  own  associative  process,  he  will  see  to  be  relevant  or  which  will  un¬ 
consciously  condition  his  conclusion.  If  the  conclusion  reached  by  the 
reader  is  the  same  as  that  reached  by  the  writer,  then,  given  that  both  are 
sensible  and  intellectually  experienced,  that  is  already  a  significant  fact. 
If  the  reader’s  conclusion  is  different,  then  it  does  not  follow  that  one  or 
the  other  conclusion  is  wrong.  The  writer’s  presentation  of  the  matter  may 
have  been  bad;  the  reader’s  approach  may  have  been  prejudiced  or  in¬ 
attentive.  This  broad  inductive  method  is,  therefore,  designed,  at  the  risk 
of  a  play  on  words,  to  induce  in  the  reader’s  mind  a  certain  conclusion,  not 
syllogistically  or  even  logically,  but  by  any  suitable  means.  In  practice,  it 
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has  three  main  elements:  (i)  the  mixing  in  the  same  paragraph,  or  even  in 
the  same  sentence,  of  fact,  inference  and  opinion;  (2)  the  rhetorical  repe¬ 
tition  of  the  same  or  similar  ideas  in  significantly  different  formulations; 
(3)  the  mixing  in  one  argument  of  propositions  whose  verification  principles 
are  fundamentally  different.  The  method  can  be  said  to  be  one  of  controlled 
intellectual  confusion — controlled  by  its  aim  but  confused  by  comparison 
with  more  rigorous  forms  of,  and  particularly  with  scientific,  induction.  The 
confusion  is  of  the  essence  of  the  system — all  kinds  of  consideration  are 
equally  capable  of  being  incorporated  in  an  argument:  considerations  of 
fact,  logic  and  policy.  And,  indeed,  the  merit  of  the  conclusion  may  often  be 
measured  by  the  extent  to  which  it  reconciles  such  diverse  considerations. 

In  international  law  there  have  been  a  number  of  holistic  efforts  in  the 
German  tradition,  of  which  the  leading  example  is  the  work  of  Kelsen.  But 
the  overwhelming  majority  of  writers  on  international  law,  at  least  until  the 
advent  of  the  modern  United  States  writers,  have  followed  in  the  diffused 
inductive  tradition  described  above  and  exemplified  by  the  extracts  from 
Hall  and  Gidel.  Taking  this  as  an  assumption  for  the  purposes  of  further 
argument,  it  must  be  asked  why  such  a  thing  should  be  the  case.  In  the  first 
place,  it  is  possible  that  the  important  British  writers  of  the  late  nineteenth 
century  may  have  had  an  influence  on  the  form  as  well  as  on  the  content  of 
international  law  writing.  It  is  true  that  those  writers  can  be  placed  in  the 
scholastic  tradition  on  account  of  their  success  in  giving  an  unwarranted 
appearance  of  precision  to  what  should  have  been  presented  as  more  or  less 
vague;  and  it  is  true  that  they  had  a  corresponding  ‘authoritative’  impact. 
But  it  seems  most  unlikely  that  their  influence  could  be  regarded  as  a 
sufficient  cause.  A  second  possibility  is  that  the  method  is,  in  this  context, 
not  in  the  British  tradition  at  all,  but  is  the  style  of  Grotius  and  the  other 
creators  of  modern  international  law;  and  that  their  style  was  that  of  the 
then-existing  common  European  culture.  A  third  possibility  is  that  the 
method  reflects  the  nature  of  international  law  itself. 

Grotius,  at  the  very  beginning  of  modern  international  law,  was  conscious 
of  the  problem  of  style  and  method.  He  tells  us  that  he  was  concerned  to 
avoid  intellectual  confusion:1 

In  the  whole  course  of  my  work  I  have  had  in  view  these  things  especially:  to  make 
my  definitions  and  reasons  as  clear  as  I  could :  to  arrange  in  due  order  the  matters  I  had 
to  treat  of:  and  to  distinguish  clearly  things  which  were  really  different,  though  they 
seemed  identical.  J 

This  Cartesian  aim  (in  fact,  Descartes’s  Discours  de  la  methode  appeared  in 
1 637)  was  t0  some  extent  realized  by  Grotius  in  his  writing,  particularly  in 
that  he  was  unusually  meticulous  in  signalling  the  kind"  of  authority  or 

1  Dejure  Belli  et  Pads  (1625;  ed.  and  trs.  by  Whewell,  1853),  P-  lxxvii. 
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argument  on  which  he  was  relying  at  any  particular  time.  He  would 
expressly  indicate  what  was  demanded  by  natural  law  or  the  philosophers 
or  the  Roman  law  of  nations  or  morality  or,  very  occasionally,  utility.  To 
this  extent  he  was  a  more  articulated  writer  than  almost  all  his  successors. 

So  far  as  the  substance  of  his  method  is  concerned,  Grotius  made 
remarkably  explicit,  at  the  very  beginning  of  his  splendid  work,  the  process 
by  which  he  had  found  international  law.  Although  his  explanation  cannot 
be  regarded  as  a  complete  excuse  for  the  rather  hotchpotch  nature  of  what 
followed,  it  is  of  the  greatest  significance  in  explaining  the  method  and  the 
nature  of  classical  international  law.  He  said  that  he  had  ‘indicated  the 
sources  from  which  we  derive  our  judgments,  so  that  it  may  be  easy  to 
determine  any  question  that  may  happen  to  have  been  omitted  by  us’.  And 
also,  he  might  have  added,  to  determine  the  validity  of  the  judgments  which 
he  does  not  omit  to  make:1 

In  the  first  place,  it  was  my  object  to  refer  the  truth  of  the  things  which  belong  to 
Natural  Law  to  some  notions,  so  certain,  that  no  one  can  deny  them,  without  doing 
violence  to  his  own  nature.  For  the  principles  of  such  N atural  Law,  if  you  attend  to  them 
rightly,  are  of  themselves  patent  and  evident,  almost  in  the  same  way  as  things  which 
are  perceived  by  the  external  senses ;  which  do  not  deceive  us,  if  the  organs  are  rightly 
disposed,  and  if  other  things  necessary  are  not  wanting. 

This  reliance  on  natural  law  is  no  longer  easy  to  accept  as  it  stands.  At 
another  point  in  the  argument,  Grotius  places  natural  law  between  nature 
and  civil  laws  in  a  family  hierarchy,  saying  that  nature  is  the  ‘Grandmother 
of  Civil  Laws’.  Despite  such  metaphors,  it  is  not  right  to  regard  natural 
law  as  a  rhetorical  device  or  as  a  figure  of  speech  in  Grotius’s  work.  To  his 
contemporaries,  a  reference  to  natural  law  would  normally  be  an  impressive 
thing.  Grotius  himself  asked  that  ‘if  I  have  said  anything  which  is  at  vari¬ 
ance  with  piety,  good  morals,  with  holy  scripture,  with  the  unity  of  the 
Christian  Church,  with  truth  in  any  form:  let  that  be  as  unsaid’.  The 
religious  connotation  of  natural  law,  as  sanctified  by  St.  Thomas  Aquinas, 
meant  that  it  was  an  absolute  limiting  factor,  which  it  was  virtually  sinful 
to  disregard.  Since  Bentham,  natural  law  has  had  to  lead  a  rather  shame¬ 
faced  existence,  at  least  in  international  law.  It  was  John  Stuart  Mill  who 
said  that  ‘the  writers  on  international  law  .  .  .  having  no  positive  law  to 
write  about  and  yet  being  anxious  to  invest  the  most  approved  opinions 
respecting  international  morality  with  as  much  as  they  could  of  the  autho¬ 
rity  of  law  .  .  .  endeavoured  to  find  such  an  authority  in  nature’s  imaginary 
code’.2 

This  does  not  do  justice  to  the  role  of  natural  law  in  international  law.  It 
has  been  said  (possibly  by  Simone  de  Beauvoir)  that  in  the  present  age 
there  is  only  one  moral  problem,  what  to  do  about  Communism.  It  could 
1  Ibid.,  p.  lxv.  2  On  Nature,  the  Utility  of  Religion  and  Theism  (1874). 
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be  said  that,  in  international  law,  there  is  really  only  one  problem,  what  to 
do  about  natural  law.  In  this  sense  natural  law  should  be  understood,  not  in 
its  religious  sense  which  would  explain  its  existence  in  terms  of  the  divine 
origin  of  nature,  but  in  a  secular  sense.  The  question  raised  by  natural  law 
is  whether  it  can  be  said  that  a  legal  system,  such  as  international  law, 
should  conform  to  some  general  underlying  pattern  or  principle,  or  whether 
it  must  be  said  that  the  rules  of  international  law  must  justify  themselves  in 
their  own  terms  and  in  terms  of  their  end-purpose  as  being  useful  to,  and 
accepted  by,  States.  Grotius,  in  the  passage  just  quoted,  sees  the  rules  of 
natural  law  as  things  which  are  patent  and  evident  and  which  one  cannot 
deny  without  doing  violence  to  one’s  nature.  Ignoring  the  low-class  in¬ 
tellectual  small  print  in  what  he  says  (‘if  you  attend  to  them  rightly’  and  ‘if 
other  things  necessary  are  not  wanting’),  this  is  a  useful  secular  definition 
of  natural  law.  At  another  stage  Grotius  explicitly  rejects  the  idea  that 
international  law  is  derived  from,  or  to  be  identified  with,  natural  law  in  any 
literal  way.  He  explains  how  he  has  found  the  rules  of  natural  law  and  of 
international  law:1 

In  order  to  give  proofs  on  questions  respecting  this  Natural  Law,  I  have  made  use 
of  the  testimonies  of  philosophers,  historians,  poets,  and  finally  orators.  Not  that  I 
regard  these  as  judges  from  whose  decision  there  is  no  appeal:  for  they  are  warped  by 
their  party,  their  argument,  their  cause :  but  I  quote  them  as  witnesses  whose  conspir¬ 
ing  testimony,  proceeding  from  innumerable  different  times  and  places,  must  be 
referred  to  some  universal  cause ;  which,  in  the  questions  with  which  we  are  here  con¬ 
cerned,  can  be  no  other  than  a  right  deduction  proceeding  from  the  principles  of  reason, 
or  some  common  consent.  The  former  cause  of  agreement  points  to  the  Law  of  Nature ; 
the  latter,  to  the  Law  of  Nations :  though  the  difference  of  these  two  is  not  to  be  collec¬ 
ted  from  the  testimonies  themselves,  (for  writers  everywhere  confound  the  Law  of 
Nature  and  the  Law  of  Nations),  but  from  the  quality  of  the  matter.  For  what  cannot 
be  deduced  from  certain  principles  by  solid  reasoning,  and  yet  is  seen  and  observed 
everywhere,  must  have  its  origin  from  the  will  and  consent  of  all. 

This  short  passage  is  of  the  greatest  possible  significance  with  regard  to  the 
style,  the  method  and  the  nature  of  classical  international  law. 

Two  separate  processes  are  inherent  in  this  method  of  ‘finding’  the  law. 
The  first  relates  to  the  use  of  language  and  argument.  In  this  respect 
Grotius’s  method  is  an  excellent  example  of  the  diffused  inductive  method 
already  described.  In  an  almost  chemical  way,  he  mixes  together  a  seeming¬ 
ly  random  collection  of  ideas  about  events  (the  historical  record  of  State 
practice),  ideas  about  ideas-about-events  (the  opinions  of  writers,  lawgivers 
and  governments)  and  the  ideas  of  the  author  himself  (which  may  be  of  any 
logical  kind,  of  any  degree  of  abstraction,  contain  any  degree  of  opinion 
and  be  more  or  less  openly  value-laden).  The  accumulation  of  material  is 
open-ended.  It  is  a  rag-bag  or  patchwork. 

1  Tie  Jure  Belli  et  Pads  (above,  p.  98  n.  1),  p.  lxvi. 
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The  number  of  separate  and  heterogeneous  sources  referred  to  admit¬ 
tedly  makes  it  difficult  to  know  how  to  derive  a  resultant  from  them.  In 
discussing  the  law  of  the  sea  (Chapter  III  of  Boook  II),  for  example,  how 
can  one  weigh  against  each  other  the  views  of  Paulus  the  Jurist,  Siculus  and 
Demosthenes;  the  relevant  rules  of  the  Roman  civil  law;  the  requirements 
of  natural  law;  the  rules  of  the  Roman  law  of  nations;  the  views  of  Theo- 
philus,  Ulpian,  Celsus  and  Pomponius;  the  activities  of  Lucullus  and  Ser¬ 
gius  Orata  and  of  the  Megareans  in  the  Peloponnesian  War  and  of  the 
Massilians  and  the  Sinopians ;  the  precedents  of  the  Roman  Erythaean  tax 
and  of  the  taxes  levied  by  the  Athenians  in  respect  of  the  Hellespont ;  and 
so  on  and  on?  From  time  to  time  Grotius  feels  able  to  make  a  calculation 
from  his  sources.  Having  shown  that  the  law  of  nature  and  practice  support 
the  right  to  possess  small  areas  of  the  sea:  ‘.  .  .  but  many  things  which 
are  permitted  by  nature,  the  Law  of  Nations,  by  a  bond  of  common  consent, 
has  prohibited’.  Having  shown  that  some  ancient  States,  in  practice  and  by 
treaty,  exercised  jurisdiction  over  areas  of  sea:  ‘.  .  .  but  these  examples  do 
not  prove  the  possession  of  the  sea,  or  of  the  right  of  navigating,  by  occu¬ 
pation’. 

It  is  amusing  to  note,  incidentally,  that  Whewell’s  edition  is  an  abridge¬ 
ment  with  some  of  Grotius’s  examples  and  quotations  omitted,  without 
their  omission  seeming  to  have  much  effect  on  the  course  of  the  argument. 
(Whewell’s  notes  indicate  the  omissions.)  Hall  and  Gidel,  it  will  be  recalled, 
were  no  different,  even  if  they  lacked  Grotius’s  dazzling  display  of  classical 
and  historical  reference.  At  some  point  they  all  ask  us  to  make  the  leap 
across  space  from  a  collection  of  data  to  a  conclusion.  This  leap  is  inherent 
in  all  inductive  method.  It  is  interesting,  and  a  hopeful  sign,  that  the  prob¬ 
lem  of  the  mechanics  of  induction  as  it  was  posed  by  a  philosopher  (Hume) 
has  now  been  passed  to  the  psychologists  for  elucidation.  For  the  physical 
sciences,  however,  although  the  hypothesis  will  always  be  more  than  the 
sum  of  the  data,  the  identification  and  control  of  the  data  are  more  impor¬ 
tant  than  in  the  social  sciences,  or,  at  least,  than  in  international  law.  At  this 
first  level  the  problem  is,  however,  essentially  the  same  and  equally  mys¬ 
terious.  As  in  the  physical  sciences,  the  fact  that  the  method  is  not  under¬ 
stood  need  not  in  itself  mean  that,  in  international  law,  the  method  is  to  be 
scorned. 

The  second  process  relates  to  the  fact  that  writing  about  international 
law  is  writing  about  law.  Another,  equally  puzzling,  leap  across  space  has 
to  be  made— from  ‘is’  to  ‘ought’.  Much  effort  has  been  spent  by  classical 
philosophy  and  legal  philosophy  on  the  problem  of  how  such  a  leap  can  be 
made  consistently  with  logic  or,  at  least,  with  comprehensible  intellectual 
processes.  Essentially,  the  problem  is  that,  from  a  logical  point  of  view, 
manipulation  of  ‘is’  propositions  should  not  lead  to  an  ‘ought’  proposition. 
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The  proposition  that  ‘Ruritania  is  a  State’  and  the  proposition  that  ‘A 
State  ought  to  respect  international  law’  might,  in  terms  of  everyday  logic, 
lead  to  the  conclusion  that  ‘Ruritania  ought  to  respect  international  law’. 
But  the  proposition  that  ‘Ruritania  is  a  State’  and  the  proposition  that 
‘international  law  is  concerned  with  the  rights  and  duties  of  a  State’  can 
only  lead  to  the  conclusion  that  ‘international  law  is  concerned  with  the 
rights  and  duties  of  Ruritania  as  a  State’.  Legal  philosophers  have  tended  to 
two  alternative  solutions  to  the  problem.  One  is  to  introduce  positive  facts 
and  to  say  that  the  ‘ought’  is  put  in  by  a  lawgiver  as  a  matter  of  fact  and  is 
not  to  be  extracted  as  a  matter  of  logical  inference.  The  other  is  to  look  at 
the  reality  and  to  say  that  the  ‘ought’  is  in  the  mind  of  the  perceiver  of  the 
rule,  and  attaches  to  any  idea  which  he  perceives  to  be  a  constraint  on  his 
choices  of  action  or  which  he  predicts  as  being  likely  to  be  so  perceived  by 
some  person  in  a  position  to  constrain  him  accordingly.  International  law 
has  adopted  another  solution,  partly  because  there  is  no  lawgiver  who  can 
arbitrarily  introduce  the  ‘ought’,  and  partly  because,  in  the  absence  of  both 
a  lawgiver  and  a  law-enforcer,  international  law  would  evaporate  into  pure 
subjectivism  if  it  were  to  depend  on  the  perceptions  of  its  subjects  for  its 
validity.  It  is  a  solution  which  is  applicable  also  to  municipal  law  and,  as 
such,  is  intellectually  more  satisfying  than  the  alternatives  referred  to 
above. 

The  solution  followed  by  traditional  international  law  is  to  use  the  dif¬ 
fused  inductive  method  to  derive  ‘oughts’  from  miscellaneous  sources.  The 
three  main  sources  of  ‘oughts’  are:  (i)  an  ‘ought’  derived  as  a  pattern  from 
the  historical  record  of  the  practice  of  States;  (2)  an  ‘ought’  derived  as  a 
pattern  from  the  attitudes  of  other  persons  who  have  carried  out  the  process 
of  finding  international  law  in  the  matter;  (3)  an  ‘ought’  perceived  by  the 
person  seeking  to  find  law  in  the  given  situation.  The  rule  of  law  is  then 
itself  a  more  general  ‘ought-pattern’  derived  from  these  sources. 

An  ‘ought’  statement  can  be  said  to  be  a  pattern,  in  the  form  of  a 
generalization  or  related  to  a  particular  case,  linking  values  and  preferences 
with  potential  or  actual  events.1  The  person  finding  the  law  perceives  such 
a  pattern,  at  the  appropriate  level  of  generalization  (in  relation  to  the  pass¬ 
age  of  submarines  through  the  territorial  sea;  passage  of  warships  through 
the  territorial  sea;  passage  of  ships  through  the  territorial  sea;  passage  of 
ships  and  aircraft  through  and  over  the  territorial  sea;  the  rights  of  one 
State  in  another  State’s  territorial  sea;  the  legal  nature  of  the  territorial  sea; 
and  so  on).  It  is  a  pattern  which  fits  in  with  other  relevant  patterns  in  his 
mind  and  is  not  inconsistent  with  any  of  them;  it  accords  with  patterns  of 
his  moral,  social  and  political  values  and  his  basic  legal  values;  it  accords 
with  the  patterns  of  what  he  regards  as  practicable  and  sensible;  it  is 

1  Further  discussion  of  this  point  is  to  be  found  in  the  Annexe,  below,  p.  134. 


OF  INTERNATIONAL  LAW 


103 

consistent  with  the  views  of  those  whose  views  he  respects;  and  so  on.  He 
must  then  seek  to  lead  the  reader  to  form  the  same  satisfying  pattern  in  his 
own  mind. 

The  practice  of  States  is  examined  to  see  whether  there  emerges  a 
pattern  such  as  would  emerge  if  States  had  been  acting  under  the  constraint 
of  law.  (This  is  the  best  meaning  to  give  to  the  classical  concept  of  opinio 
juris ,  which  otherwise  tends  to  the  supposition  of  a  situation  in  which 
States  were  mistakenly  believing  that  there  was  a  legal  requirement  to  do 
what  they  were  doing.)  What  is  involved  is,  on  the  one  hand,  a  pattern  of 
practice  extracted  from  the  general  record  of  the  practice  of  States,  and,  on 
the  other  hand,  a  pattern  of  practice  which  would  be  observable  if  States 
had  been  acting  under  the  constraint  of  law  in  the  matter.  If  the  patterns 
match,  a  provisional  ‘ought’  is  attached  to  the  pattern  of  conduct  in  ques¬ 
tion. 

The  second  pattern  is  extracted  from  the  views  of  writers,  lawgivers, 
governments  and  others  who  have  sought  to  find  the  law  in  the  matter. 
Writers  are  notoriously  discordant  on  controversial  matters,  but  a  person 
finding  the  law  may,  and  often  does,  detect  a  pattern  in  the  writing  and 
in  the  other  authorities,  and,  if  he  does,  he  may  regard  such  a  pattern 
as  significant. 

The  third  pattern  is  derived  from  the  values  and  attitudes  of  the  person 
finding  the  law  in  the  given  situation.  His  values  and  attitudes  will  be 
derived,  in  their  turn,  from  his  personality,  cultural  environment  and 
personal  experience.  He  will  be  accustomed  to  making  judgments  in  his 
daily  life  and  in  his  work,  and  he  must  make  judgments  in  the  process  of 
finding  the  law.  Even  Gidel  made  numerous  judgments  (‘incorrect’, 
‘illogical’,  ‘preferable’,  and  ‘a priori'  and  ‘natural  law’  used  opprobriously). 
Judgments  are,  or  imply,  an  ‘ought’  and  necessarily  involve  the  application 
of  values. 

Returning  to  the  two  extracts  from  Grotius  last  quoted,  it  will  be  seen 
that  ought-pattern  no.  (1)  corresponds  to  his  ‘.  .  .  what  ...  is  seen  and 
observed  everywhere’  and  is  deemed  to  have  its  origin  in  ‘the  will  and 
consent  of  all’.  Ought-pattern  no.  (2)  is  the  ‘conspiring  testimony’  of  his 
witnesses.  Ought-pattern  no.  (3)  goes  without  saying,  but  is  indicated  in 
the  phrases — ‘notions  so  certain  that  no  one  can  deny  them,  without  doing 
violence  to  his  own  nature’  and  ‘the  right  deduction  proceeding  from  the 
principles  of  reason’ — which  imply  a  subjective  input. 

It  is  important  to  note  that  these  processes  of  pattern-finding,  although 
here  separated  out,  may  be  carried  on  simultaneously  and  need  not  in 
practice  be  separately  signalled  by  the  writer.  It  will  be  considered,  in 
Part  V  below,  whether  there  are  any  rules  which  should  guide  the  writer 
in  carrying  out  the  process  in  his  writing. 
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The  process  of  finding  patterns  in  heterogeneous  material  is  a  distinctive 
faculty  of  the  brain.  The  process  has  not  yet  been  rationalized;  but  it 
cannot  be  dismissed  on  the  ground  that  it  is  irrational.  It  is  a  directly 
observable  fact  of  everyday  experience  that  the  brain  is  able,  not  exception¬ 
ally  but  in  the  ordinary  course  of  its  functioning  and  possibly  as  the  essen¬ 
tial  characteristic  of  its  functioning,  to  perceive  patterns,  not  only  in  the 
data  presented  by  the  senses,  but  also  in  the  ideas  and  other  patterns  already 
stored  in  it.  A  pattern  implies  three  things:  selection  (i.e.  conversely,  the 
discarding  of  some  data  as  irrelevant — the  State  which  did  something 
different;  the  writer  who  held  the  other  point  of  view);  arrangement 
(putting  the  data  into  a  certain  relationship  with  each  other — bringing 
together  the  facts  that  ships  travel  freely  in  the  territorial  sea  and  the  fact 
that  the  coastal  State  sometimes  exercises  some  kinds  of  jurisdiction  in  the 
territorial  sea);  and  integration  (as  a  result  of  which  the  pattern  may  be 
more  than  the  sum  of  the  parts,  as  the  mind  fills  in  gaps  and  joins  up 
separate  points:  the  best  example  being  the  way  in  which  the  patches  of 
paint  on  a  canvas  are  seen,  beyond  a  certain  critical  distance  from  the 
canvas,  as  a  portrait  or  a  landscape  containing  much  more  detail  than  is  on 
the  canvas).  Knowledge  consists  of  established  patterns  of  information. 
Reflective  thought  consists  of  the  finding  and  ordering  of  such  patterns  into 
new  patterns.  It  may  be  that  the  process  is  inexplicable  in  principle  and 
that  electronic  machines  will  not  be  able  to  perceive  significant  patterns 
other  than  those  which  they  are,  directly  or  indirectly,  programmed  to 
perceive.  In  the  meantime,  artists  and  consumers  of  art  will  continue  to 
see  patterns  in  art  objects  and  will  relate  them  to  their  stored  patterns  of 
what  is  ugly  or  vulgar  or  original.  Historians  will  continue  to  find  patterns 
in  the  raw  material  of  history,  including  the  patterns  formed  by  other 
historians  and  which  have  become  part  of  that  raw  material.  Lawyers  will 
continue  to  detect,  by  an  entirely  mysterious  process,  the  ratio  decidendi , 
the  essential  pattern,  of  a  decided  case  (discarding  the  fact  that  the  plaintiff 
had  two  Christian  names  or  red  hair  and  retaining  the  fact  that  he  had  had 
two  large  whiskies  before  entering  the  defendant’s  premises)  and  they  will 
relate  that  pattern  to  the  essential  pattern  of  the  case  before  them.  Most 
important  of  all,  it  will  probably  remain  impossible  ever  to  state  all  the 
elements  which  led  to  the  formation  of  any  such  pattern.  And  this,  by  an 
application  of  an  uncertainty  principle,  is  likely  to  be  a  case  of  ultimate 
impossibility,  impossibility  in  principle. 

Grotius,  in  one  of  the  extracts  quoted  above,  speaks  of  the  ‘conspiring 
testimony’  of  the  witnesses  whom  he  was  to  consult.  This  evocative  phrase 
is  admittedly  better  in  English  translation  than  in  the  Latin  original  {quod 
ubi  multi  dwersis  temporibus  ac  locis  idem  pro  certo  affirmant).  Better  still 
might  be  ‘converging  testimony’,  since  the  process  involved  is  that  of 
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detecting  a  convergence  in  the  evidence  explored.  It  should  be  emphasized 
that  reliance  in  the  foregoing  discussion  on  the  concept  of  pattern-finding 
is  not  intended  to  be  an  attempt  to  import  any  particular  philosophical  or 
psychological  theory  (the  coherence  theory,  Gestalt  psychology,  structural¬ 
ism,  the  theories  of  computer  technology,  for  example)  into  international 
law.  It  is  intended  as  a  simple,  more  or  less  metaphorical,  description  of 
what  happens  in  practice,  to  be  verified  by  introspection.  Even  if  such  a 
presentation  is  difficult  to  accept,  it  surely  cannot  be  difficult  to  see  the 
traditional  method  of  international  law  as  that  of  listening  to  the  voice  of 
the  practice  of  States,  the  voice  of  other  writers,  lawgivers  and  governments, 
and  the  voice  of  the  writer’s  own  intellect  and  experience,  and  to  regard 
their  converging  testimony  as  significant.  But,  whatever  explanatory 
metaphor  is  used,  it  is  essential  to  make  the  point  that  such  processes  are 
not  simply  subjective  and  hence  potentially  cynical.  Those  who  seek  to  find 
international  law  in  a  given  situation  are  subject  to  two  controlling  factors 
which,  in  a  sense,  constitute  international  law’s  own  verification  procedure. 
The  first  is  that  it  is  not  possible  easily  to  delude  an  attentive  reader  into 
seeing  a  pattern  which  is  not  there.  The  second  is  that  the  rules  of  inter¬ 
national  law  are  put  to  the  test,  each  and  every  day,  in  relations  between 
governments.  An  international  lawyer  who  persists  in  finding  rules  of 
international  law  which  governments,  international  tribunals  and  his 
lawyer-colleagues  never  or  seldom  thereafter  treat  as  law,  may  be  on  the 
side  of  the  angels  but  will  not  in  the  end  serve  the  useful  purpose  of  contri¬ 
buting  to  the  improvement  of  the  quality  of  relations  between  States. 


IV.  McDougal  and  Burke  on  the  Passage  of  Warships 

THROUGH  THE  TERRITORIAL  SEA 

Having  considered  in  a  preliminary  way  the  classical  style  and  the 
classical  method  of  international  law,  it  is  right  to  turn  to  a  writer  who  is 
sometimes  thought  to  have  adopted  a  new  style  and  a  new  method.  What 
follows  is  a  consideration  of  lengthy  extracts  from  The  Public  Order  of  the 
Oceans — A  Contemporary  International  Law  of  the  Sea  (1962)  by  M.  S. 
McDougal  and  W.  T.  Burke.  This  is  one  of  a  number  of  works  which 
Professor  McDougal  of  Yale  University  has  written  with  various  colla¬ 
borators.  It  is  necessary  to  quote  from  it  at  length  in  order  to  do  justice  to 
the  complex  nature  of  the  discourse  involved.  But  the  text  will  be  con¬ 
sidered  as  it  stands,  from  the  point  of  view  of  the  random  consumer,  and 
not  in  the  light  of  explanations  which  may  be  available  elsewhere  of  the 
method  and  terminology  used. 

The  particular  matter  to  be  considered  is  the  authors  treatment  of  the 
controversial  question  of  the  passage  of  warships  through  the  territorial  sea. 
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(The  authors’  treatment  of  the  question  discussed  in  the  extracts  from  Hall 
and  Gidel  has  not  been  chosen  because  that  question  is  not  very  systemati¬ 
cally  treated  and  the  impression  is  given  that  such  an  abstract  question  is 
not  at  all  to  the  authors’  taste.  Their  treatment  of  a  specific  first-level  topic 
is  a  much  better  example  of  their  method  at  its  best.)  The  authors  adopt  an 
inverted-pyramid  style,  however,  with  considerations  set  out  in  a  broadly 
descending  order  of  generality,  so  that  it  is  necessary  to  consider  a  good 
deal  of  general  material  as  part  of  the  discussion  of  the  particular  topic. 

The  main  discussion  of  the  territorial  sea  is  in  a  chapter  entitled  ‘Claims 
to  Authority  over  the  Territorial  Sea’.  This  matches  the  titles  to  other 
chapters,  such  as  ‘Claims  to  Authority  over  Internal  Waters’  and  ‘Claims 
to  Shared  Use  and  Competence  upon  the  High  Seas’.  The  title  at  once 
introduces  a  novel  element,  since  it  suggests  that  the  chapter  wfill  be 
concerned,  not  simply  with  listing  what  States  may  lawfully  do,  but  rather 
with  what  States  actually  seek  to  do,  presumably  with  an  analysis  of  the 
legal  position  in  the  event  of  incompatibility  between  what  two  States  seek 
to  do.  From  the  practitioner’s  point  of  view,  this  is  likely  to  be  a  natural 
and  welcome  approach,  since  this  is  just  how  day-to-day  problems  arise. 
We,  or  they,  want  to  do  this  or  that;  what  should  their,  or  our,  reaction  be ? 

The  next  striking  feature  is  that  the  chapter  has  an  explicit  methodo¬ 
logical  structure  indicated  by  section-headings:  Factual  Background; 
Claims  and  Counterclaims:  the  Pattern  of  Controversy;  Basic  Community 
Policies;  Particular  Policies:  Clarification  of  Policy,  Trends  in  Decision, 
Appraisal  and  Recommendation.  The  Particular  Policies  section  deals  with 
five  kinds  of  claim:  claims  to  control  access  to  the  territorial  sea;  claims  to 
aPp!y  policy  in  the  territorial  sea;  claims  to  prescribe  for  activities  directly 
relating  to  the  use  of  the  territorial  sea;  claims  to  prescribe  and  apply 
policy  to  persons  aboard  vessels  in  the  territorial  sea ;  claims  to  exclusive 
access  to  resources.  There  are  obvious  idiosyncrasies  in  these  titles.  The 
random  consumer  would  be  puzzled  by  the  frequent  and  ambiguous  use  of 
the  word  ‘policy’ — in  at  least  two  senses:  activity  by  a  State;  and  theory 
regulating  or  applying  to  that  activity.  But  the  practitioner  would  also,  once 
again,  see  that  the  ‘claims’  referred  to  are  evocative  of  the  kind  of  problems 
which  arise  in  practice. 

The  Factual  Background  begins  as  follows:1 

The  factors  in  the  process  of  interaction  in  the  territorial  sea  of  greatest  significance 
for  State  claims  and  community  policy  embrace  again,  as  with  respect  to  internal  waters, 
such  items  as  the  location  of  the  waters  in  relation  to  land  masses  and  other  waters  (as 
affecting  their  indispensability  or  importance  to  international  navigation),  the  types  of 
uses  sought,  the  characteristics  of  participants  and  their  purposes,  and  the  impacts, 
or  potential  impacts,  of  different  activities  upon  the  value  processes  of  varying 

1  The  Public  Order  of  the  Oceans  (above,  p.  105),  p.  174. 
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communities.  Though  the  greater  the  distance  activities  are  removed  from  the  shore,  the 
less  intense  in  rough  proportion  the  unique  interests  of  the  coastal  State  are  likely  to  be, 
there  remain  in  the  nearer  territorial  sea  the  potentialities  of  intense  conflict  between 
the  inclusive  and  exclusive  interests  of  States.  Whatever  the  width  claimed,  and 
eventually  to  be  honored,  for  the  territorial  sea,  all  States  are  thus  intensely  concerned 
with  the  allocation  of  rights  of  access  and  resource  exploitation  within  such  waters. 

It  should  be  noted  that  this  does  not  purport  to  be  an  exhaustive  survey  of 
the  factual  considerations  (‘the  factors  .  .  .  embrace  .  .  .  such  items  as  .  .  .’). 
The  Factual  Background  goes  on  to  deal  briefly  and  in  general  terms  with 
examples  of  the  conflicting  interests  of  States:1 

The  factors  of  most  importance  for  the  general  community  interest  in  the  territorial 
sea  are  those  which  relate  to  the  usefulness  of  this  area  for  international  transport  and 
communication.  . .  .  The  exclusive  interest  of  particular  States  in  the  territorial  sea  arises 
principally  from  the  fact  that  this  sea,  like  internal  waters,  affords  an  important  means 
of  access  to  coastal  land  masses.  In  the  recent  past  this  factor  of  facilitating  access  to  the 
State  has  had  a  very  considerable  weight  for  the  coastal  State,  since  the  oceans  have 
served  as  a  most  convenient,  and  sometimes  necessary,  highway  over  which  attacks  and 
threats  of  attack  could  be  launched  by  rival  States.  .  .  .  Other  exclusive  interests  arise 
from  the  conventional  interactions  in  the  territorial  sea  involving  more  prosaic  events 
than  threats  to  security.  .  .  .  Foreign  vessels  may  seek  to  intrude  upon  fishing  grounds 
considered  to  be  reserved  for  exclusive  exploitation  by  coastal  nationals.  Persons  may 
attempt  to  use  the  unprotected  water  approaches  to  a  State  for  evading  coastal  re¬ 
strictions  upon  the  ingress  and  egress  of  goods.  .  .  .  Finally,  but  by  no  means  of  least 
importance,  both  inclusive  and  exclusive  interests  are  affected  by  the  fact  that  the 
ocean  areas  close  to  land  masses  are  very  widely  considered  to  be  highly  consequential 
as  a  source  of  food  supply  for  an  ever-increasing  world  population.  There  is  a  most 
profound  community  interest,  engaging  a  progressively  wider  and  more  highly  organ¬ 
ized  community  attention,  in  assuring  adequate  production  and  distribution  of  food 
resources,  including  especially  those  available  from  the  marine  environment.  .  .  . 

The  above  are  admittedly  only  extracts  from  more  than  five  pages  of  text, 
but  it  is  thought  that  they  correctly  represent  the  form  and  content  of  the 
original.  As  a  preliminary  comment,  it  might  be  mentioned  that  exclusive 
and  ‘inclusive’  interests,  in  the  terminology  used  by  the  authors,  apparently 
mean,  respectively,  an  interest  of  a  particular  State  which  implies  the  ex¬ 
clusion  of  other  States  from  the  benefit  involved,  and  an  interest  shared  by 
States  in  general  (cf.  Gidel’s  reference  to  the  cosmopolitan  and  particu¬ 
lar^’  principles).  The  implications  of  these  categories  go  beyond  the 
question  of  method,  but  it  should  be  noted  in  passing  that  they  give  rise  to 
conceptual  difficulties. 

The  considerations  included  in  the  Factual  Background  have  a  familiar 
ring.  They  echo  considerations  referred  to  in  the  extracts  quoted  from  Hall 
and  Gidel  and  which  are  commonly  mentioned  en  passant  in  international 


1  Ibid.,  pp.  174-8. 
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law  writing.  The  great  virtue  of  the  treatment  given  to  them  by  McDougal 
and  Burke  is  that  not  only  are  they  stated  more  fully  and  more  realistically, 
but  also  they  are  stated  in  a  generally  objective  manner,  with  the  minimum 
of  policy  comments.  However,  from  a  methodological  point  of  view,  it  is 
not  quite  clear  what  the  purpose  or  the  effect  of  the  Factual  Background 
section  is.  The  considerations  are  not  exhaustive  but  they  are  extensive  and 
fairly  detailed.  The  reader  will  carry  them  in  his  mind,  but  probably  not 
in  such  a  way  as  will  have  much  impact  in  the  handling  of  specific  topics. 
He  will  certainly  be  inclined  to  say:  ‘Ah  yes,  I  can  understand  that  the 
territorial  sea  is  obviously  a  difficult  and  contentious  area.’  This  in  itself 
would  be  useful  to  a  student  or  to  one  who  had  not  realized  the  kind  of 
pressures  which  exist  in  such  an  area.  But  from  the  point  of  view  of  finding 
the  law,  the  section  will  probably  tend  to  be  treated  as  an  overture,  rather 
than  as  a  first  movement,  arousing  interest  and  the  proper  frame  of  mind 
without  as  yet  asking  the  reader  to  apply  himself  to  the  legal  substance. 

The  section  entitled  ‘Claims  and  Counterclaims:  the  Pattern  of  Contro¬ 
versy’  inevitably  duplicates  to  some  extent  the  factual  background.  It 
begins  as  follows:1 

The  principal  claims  made  by  States  to  authority  over  the  territorial  sea  are  often 
characterized,  in  terms  as  sweeping  as  those  with  respect  to  internal  waters,  as  assertion 
of  ‘sovereignty’  over  a  part  of  State  territory.  The  more  specific  claims  comprising  this 
alleged  sovereignty  include.  .  .  . 

There  are  then  listed  the  five  claims  already  mentioned  above  in  describing 
the  structure  of  the  chapter,  although,  oddly  enough,  each  of  the  claims  is 
on  this  occasion  formulated  in  a  slightly  different  way  from  that  in  the 
section-headings.  For  example,  the  second  claim  is  now  said  to  be  ‘to  apply 
authority  to  vessels’  and  the  last  claim  is  now  said  to  be  ‘to  exclusive 
appropriation  of  resources’  :2 

The  major  opposing  claim  to  all  of  the  claims  affecting  access  and  navigation  is 
customarily  expressed  in  terms  of  a  right  of  innocent  passage,  and  most  of  the  discussion 
of  claims  to  authority  over  the  territorial  sea  has  focused  on  this  concept  of  innocent 
passage.  This  unfortunately  has  led  observers  to  overlook  that  talking  about  innocent 
passage  is  but  another,  semantically  equivalent,  way  of  talking  about  the  scope  of 
coastal  authority  over  access  to  the  territorial  sea. 

This  is  a  rather  unusual  excursion  by  the  authors  into  Gidel  country.  The 
use  of  the  word  ‘unfortunately’  neatly  gives  the  impression  that,  at  last, 
the  truth  is  told ;  whereas  it  might  be  more  accurate  to  say  that  there  can  be 
no  end  to  the  kind  of  argument  involved,  which  is  metaphysical  or,  at  least, 
relates  to  questions  of  propriety  in  applying  the  principles  of  deduction. 

1  The  Public  Order  of  the  Oceans  (above,  p.  ios),  p.  170. 

2  Ibid.,  pp.  179-80. 
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The  general  nature  of  the  various  claims  and  counterclaims  is  then  con¬ 
sidered,  with  illustrations  from  national  legislation.  For  instance:1 

Certainly  the  most  direct  and  far-reaching  assertion  of  coastal  competence  is  that  of 
continuing  authority  to  deny  all  passage  through  the  territorial  sea,  irrespective  of  its 
character  or  purpose.  This  claim  may  take  the  form  of  attempted  suspension  of  all 
passage  through  the  territorial  sea  or  of  assertion  that  vessels  of  a  particular  type  or 
function  are  not  entitled  to  use  the  territorial  sea  for  passage.  The  counterclaim  pressed 
by  the  flag  State  is  for  a  right  of  access  for  passage  on  the  ground  either  that  the  coastal 
State  is  not  authorized  by  international  law  to  forbid  all  passage  through  its  territorial 
sea  or  that  all  vessels  are  entitled  to  a  right  of  access  for  passage  (assuming  it  is  innocent) 
irrespective  of  their  specialized  use  or  purpose. 

It  is  not  at  all  clear  what  the  precise  nature  of  the  concept  ‘claim’  is  supposed 
to  be.  In  the  above  extract  there  are  claims:  of  continuing  authority  to  deny 
passage;  of  attempted  suspension  of  passage;  that  certain  vessels  are  not 
entitled  to  passage ;  to  a  right  of  access.  The  last  claim  is  given  two  grounds : 
that  the  other  State  is  not  authorized  by  international  law,  etc.;  and  that 
vessels  are  entitled  to  a  right  of  access.  It  is  not  clear  whether  the  assertion  is 
that  this  is  what  States  do  and  claim  in  practice,  or  that  this  is  the  legal 
implication  of  what  they  do  and  claim  in  practice.  From  the  passages  here 
considered,  which  may  not  be  a  fair  sample  of  Professor  McDougal’s 
technique  in  this  matter,  it  appears  that  there  is  a  mixture  of  claims 
actually  made  by  States  (as  evidenced  by  national  legislation)  and  claims 
implicit  in  the  actions,  and  from  the  interests,  of  States.  The  methodo¬ 
logical  procedures  for  testing  the  two  kinds  of  assertion  are,  of  course, 
different.  Once  again,  however,  it  must  be  said  that  this  section  on  claims 
and  counter-claims  is  likely  to  have  only  a  broad  effect  in  the  process  of 
leading  the  reader  to  form  a  view.  At  the  end  of  it,  he  is  likely  to  say :  it  is 
evident  that  international  law  in  the  matter  must  be  expected  to  be  such  as 
would  resolve  a  series  of  claims  by  States  which  are  clearly  incompatible 
as  they  stand.’  More  generally  still,  particularly  if  he  is  a  student,  he  will 
have  been  led  to  a  fuller  awareness  of  the  nature  of  international  relations 
in  this  particular  field  and,  hence,  in  general  {pace  Gidel’s  opinion  that  this 
is  a  superficial  way  of  approaching  international  law). 

Now  that  the  authors  have  shown  that  the  territorial  sea  is  an  area  where 
the  interests  of  States  conflict  and  that  these  conflicts  of  interest  are 
reflected  in  competing  claims  (sc.  legal  claims)  to  act  in  a  certain  way  in 
relation  to  the  territorial  sea,  the  next  section,  called  ‘Basic  Community 
Policies’,  sets  out  the  general  principles  which  are  used,  or,  perhaps  rather, 
are  to  be  used,  to  resolve  these  competing  claims. 

All  claims  by  coastal  States  to  exercise  authority  affecting  access  to  the  marginal  belt, 
and  the  opposing  counterclaims  by  other  States  to  be  free  of  such  authority,  bring  into 

2  Ibid.,  pp.  184-7. 
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conflict  the  two  fundamental  policies  that  have  traditionally  been  of  paramount  im¬ 
portance  about  use  of  the  oceans  of  the  world.  In  protection  of  widely  recognized 
common  interest,  it  has  long  been  general  community  policy  ...  to  maintain  the  oceans 
as  a  common  resource  available  for  the  peaceful  use  by  all  for  the  purposes  of  trans¬ 
portation  and  communication  .  .  .  [CJommunity  policy  has  also  long  established  an 
opposing  or  limiting  policy— that  of  recognizing  the  competence  of  the  coastal  State  to 
promote  or  protect  its  aggregate  value  position  by  exercising  authority  over  access  to 

and  passage  in  the  territorial  sea _ The  compromise  between  these  competing  policies— 

which  on  the  one  hand  call  for  free  access  to  the  territorial  sea  and  on  the  other  for 
restrictions  of  varying  severity  on  that  access — is  given  doctrinal  expression  in  the 
concept  of  freedom  of  innocent  passage.  The  common  inclusive  interest  in  assuring  full 
and  efficient  use  of  the  oceans  is  stressed  in  terms  of  freedom  of  passage,  and  the 
concurrent  common  exclusive  interest  in  permitting  the  protection  of  coastal  value 
processes  is  recognized  in  the  qualification  that  to  be  privileged  passage  must  be  inno¬ 
cent,  i.e.  not  offensive  to  certain  coastal  interests. 

The  perennial  problem  for  authorized  decision-makers  in  appraising  claims  and 
counterclaims  involving  passage  in  the  territorial  sea,  including  demands  that  they  give 
greater  weight  to  one  or  the  other  goal,  has  been  that  of  determining  what  is  reasonable, 
taking  into  account  all  factors  in  the  context.  The  factors  relevant  to  a  determination 
of  reasonableness  may  be  considered  most  conveniently  as  relating,  in  threefold  modal¬ 
ity,  to  the  claim  of  the  coastal  State,  the  counterclaim  of  the  affected  State  or  States, 
and  the  degree  and  modality  of  the  interference  demanded  and  effected  by  the  claimed 
authority. 

.  .  .  The  claim  of  the  coastal  State  may  be  characterized  initially  in  terms  of  the 
extensiveness  of  the  authority  asserted.  .  .  .  The  interests  coastal  States  seek  to  protect 
and  to  promote  include  power  .  .  .  wealth  .  .  .  and  well-being. 

.  .  .  Among  the  factors  characteristic  of  the  counter-claim,  the  activity  subjected  to 
coastal  authority  is  of  primary  importance.  The  main  use  of  the  territorial  sea  which  is 
affected  in  this  context  is  movement  by  passing  vessels.  .  .  . 

.  .  .  The  modality  and  degree  of  interference  effected  by  coastal  authority  are  factors 
of  great  significance  for  policy. 

.  .  .  Turning  to  claims  about  resources,  the  most  important  task  for  policy  is  that  of 
achieving  peacefully  the  fullest  shared  use  of  the  resources  of  the  ocean  consistent  with 
maintenance  of  continued  or  enhanced  supply.  .  .  .  Like  most  contemporary  observers, 
we  concur  in  the  traditional  balance,  and  place  the  greatest  weight  upon  the  importance 
of  relative  economy  in  exploitation,  in  concluding  that  a  limited  exclusive  competence  is 
the  most  desirable  policy.  .  .  . 

If  the  extracts  from  Hall  and  Gidel  are  recalled  to  mind,  it  is  apparent  that 
we  are,  with  these  extracts  from  McDougal  and  Burke,  in  very  different 
country.  The  structure  of  the  argument  is  as  follows — 

1 .  There  are,  traditionally,  two  fundamental  policies  about  the  use  of  the 
oceans  that  of  maintaining  the  oceans  as  a  common  resource,  and 
that  of  allowing  the  coastal  State  to  protect  itself. 

2.  The  competing  claims  of  the  coastal  State  and  other  States  in  respect 
of  the  territorial  sea  produce  a  conflict  in  the  application  of  the  two 
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fundamental  policies — the  first  suggesting  that  there  should  be  free 
access  to  the  territorial  sea;  the  second  suggesting  that  there  should  be 
restrictions  in  favour  of  the  coastal  State. 

3.  The  conflict  is  resolved  by  a  compromise  expressed  as  ‘innocent 
passage’. 

4.  But  problems  remain  as  to  the  content  of  ‘innocent  passage’.  Such 
problems  are  to  be  resolved  by  weighing  up  all  the  factors  involved 
and  determining  what  is  reasonable  in  the  context. 

There  seem  to  be  at  least  three  strands  of  material  involved  in  this:  the 
policy  factors  which,  as  it  were  by  introspection,  one  can  see  to  be  neces¬ 
sarily  involved  in  resolving  competing  claims  in  this  field;  the  policy 
attitudes  which  have  been  adopted  ‘traditionally’  or  as  ‘community  policy’ 
in  the  past;  and  the  policy  views  of  the  writers.  Examples  of  these  three 
strands  will  be  readily  seen  in  the  above  extracts.  It  is  extremely  difficult 
for  the  reader  to  know  how  he  should  approach  such  material  in  seeking  to 
form  his  own  view.  Proposition  1  above  is,  in  appearance  at  least,  a  state¬ 
ment  of  historical  fact,  albeit  at  a  rather  abstract  level.  But  the  passages 
from  Gidel  discussed  in  Part  II,  and  the  phrenetic  swordplay  between  the 
writers  to  whom  he  refers,  show  that  it  is  simply  not  possible  to  assert,  as  if 
it  were  a  fact,  that  the  correct  abstraction  or  generalization  from  past  law 
and  practice  is  such-and-such.  How  can  one  say  whether  there  were  two 
fundamental  policies  or  whether  a  third  more  subtle  fundamental  policy 
developed,  a  mare  liberum  policy  for  the  far  seas  and  a  mare  clausum  policy 
for  the  near  seas  ?  Also,  the  reader  will  want  to  know  what  he  is  buying  in 
accepting  such  a  proposition  as  proposition  1  above.  Or,  to  take  another 
example,  the  proposition  in  one  of  the  extracts,  that  it  is  right  ‘to  maintain 
the  oceans  as  a  common  resource  available  for  the  peaceful  use  by  all  for 
the  purposes  of  transportation  and  communication’  may  sound  like  the 
kind  of  proposition  with  which  it  is  difficult  to  take  issue.  But  situations 
could  readily  be  imagined  in  which  it  would  not  be  politic  for  a  government, 
for  example,  to  use  such  a  proposition  (for  fear  that  it  would  be  used  as  a 
first  premise  by  another  government  for  an  argument  leading  to  a  highly 
unwelcome  conclusion).  It  might  be  more  politic  in  some  situations  to 
restate  it  as — ‘It  is  right  that  the  oceans  should  be  available  to  all  as  freely 
as  possible  consistently  with  the  interest  of  all  States  in  their  security  and 
well-being.’  It  is  very  difficult  indeed  for  governments  to  be  asked  to  adhere 
to  general  propositions  of  a  policy-orientated  kind,  related  to  no  particular 
case  and  the  application  of  which  to  particular  situations  in  the  future  is 
completely  unpredictable,  and  might  be  highly  prejudicial  to  their  interests. 
The  work  of  the  United  Nations  Committees  on  the  Principles  of  Friendly 
Relations  between  States  and  on  the  Question  of  Defining  Aggression 
illustrates  this  difficulty. 
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The  other  major  difficulty  is  in  proposition  4.  It  is  surprising,  to  say  the 
least,  to  see  that  the  criterion  for  determining  what  States  may  or  may  not 
do  in  relation  to  ‘innocent  passage’  is  to  be  what  is  ‘reasonable’,  unless  it  is 
understood,  which  it  is  clearly  not  so  far  as  McDougal  and  Burke  are 
concerned,  that  what  is  reasonable  is  to  be  equated  with  what  is  required  by 
international  law.  Having  regard  to  the  listing  of  the  factors  involved  in 
reaching  the  decision,  it  is  quite  clear  that  the  decision  is  to  be  taken  in  the 
manner,  and  on  the  intellectual  bases,  normally  used  by  a  competent 
administrator  or  legislator  in  taking  policy  decisions. 

The  next  section  deals  with  ‘Particular  Controversies’  and  the  question 
of  warships  is  mainly  dealt  with  under  ‘Claims  to  comprehensive,  con¬ 
tinuing  authority  to  deny  all  passage  through  the  territorial  sea’.  There  is 
first  a  subsection  entitled  ‘Clarification  of  Policy’  which  makes  more 
specific  some  of  the  considerations  of  policy  discussed  under  ‘Basic  Com¬ 
munity  Policies’.  The  text  considers  the  ‘factors  most  pertinent  for  deter¬ 
mining  the  reasonableness’  of  the  claim  of  a  coastal  State  to  deny  all 
passage:1 

Systematic  consideration  of  these  factors  suggests  that  there  ought  to  be  no  general 
arbitrary  competence  to  deny  all  passage  through  the  territorial  sea  whether  within  or 
without  a  strait,  and  that  adequate  protection  can  be  accorded  the  coastal  State  in  either 
type  of  area  by  recognition  of  an  occasional  exclusive  competence  to  be  exercised  for  a 
specified  cause. 

This  is  obviously  an  important  turning-point  in  the  presentation  of  the 
matter.  The  authors  have  now  stated  a  conclusion  using  the  ‘ought’  form  of 
the  verb.  It  is  not  clear  whether  the  systematic  consideration  to  which 
they  refer  consists  of  the  material  immediately  following  the  passage  quoted 
or  whether  they  are  telling  us  the  results  of  a  systematic  consideration 
carried  out  by  themselves  but  not  set  out  in  their  book.  The  material  which 
follows  the  quotation  is  not  obviously  systematic.  It  does  not  deal  in  turn 
with  the  four  factors  put  forward  for  determining  reasonableness,  but 
concentrates  on  one  of  them:2 


Focusing  explicitly  upon  the  importance  for  international  transportation  of  the  area 
affected,  we  first  consider  community  policy  relating  to  straits. 

The  material  which  follows  is  extremely  general  in  its  terms,  although  it 
occupies  eight  pages,  and  also  extremely  subjective.  After  eighteen  lines  of 
discussion,  the  following  first  conclusion  is  reached:3 


It  would  appear,  accordingly,  that  for  community  policy  purposes  all  straits,  irre¬ 
spective  of  their  utility  at  any  particular  period  in  time,  ought  to  be  treated  alike  for 
purposes  of  rejecting  coastal  authority  to  deny  all  passage. 

1  The  Public  Order  of  the  Oceans  (above,  p.  105),  p.  188. 


2  Ibid. 


3  Ibid.,  p.  189. 
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In  balance  against  the  high  importance  of  straits  for  international  navigation, 
already  amply  emphasized,  there  appears  to  be  no  coastal  interest  of  sufficient  gravity 
to  meiit  authorizing  the  coastal  state  to  deny  all  passage  through  a  strait,  except  in  time 
of  highest  expectations  of  violence. 

After  another  sixteen  lines,  the  first  conclusion  is  in  effect  repeated:1 

Because  of  the  very  intense  general  interest  in  the  use  of  these  areas  for  international 
transport  it  seems  reasonable  to  require  that  individual  States  forgo  so  broad  an 
exclusive  competence. 

The  next  paragraph  deals  with  the  alternative  ways  in  which  the  protection 
of  the  interests  of  the  coastal  State  can  be  secured.  The  conclusion  is 
restated  again  after  twenty  lines:2 

Recognition  of  a  broader  authority  such  as  that  to  suspend  all  passage,  without 
specification  of  reasonable  cause,  is  therefore  unnecessary  for  the  reasonable  protection 
of  common  coastal  interests  in  a  context  such  as  this. 

The  text  then  goes  on  to  consider  the  position  in  relation  to  territorial 
waters  other  than  those  in  international  straits. 

Thus,  in  reaching  the  conclusion  that  a  certain  rule  is  reasonable,  the 
authors  have  relied  on  assertions  of  fact  (importance  of  straits  to  inter¬ 
national  navigation);  judgments  of  value  (freedom  of  navigation  in  straits 
is  more  valuable  than  freedom  of  action  therein  for  coastal  States);  and 
statements  referring  to  international  law  and  custom  (‘the  well-known  right 
of  innocent  passage’).  Rhetorical  and  logical  support  for  their  arguments 
has  been  found  in:  empirical  evidence  (for  example,  they  refer  to  the  factual 
paper  on  straits  prepared  by  Commander  Kennedy  for  the  Geneva  Con¬ 
ference);  reference  to  authority  (‘traditionally  recognized  by  international 
decision-makers’ ;  ‘the  coastal  State  has  long  been  considered  competent’ ; 
‘the  well-known  right’;  ‘an  authority  long  established  in  community 
expectations’);  and,  above  all,  appeals  to  shared  values  (‘ought  obviously’; 
‘it  seems  reasonable’;  ‘unnecessary’;  ‘no  interest  of  sufficient  gravity’). 

Turning  at  last  to  the  authors’  consideration  of  the  right  of  passage  of 
warships,  it  must  be  borne  in  mind  that  all  that  has  gone  before — the 
factual  background,  the  analysis  of  claims  and  counterclaims,  the  basic 
community  policies,  the  clarification  of  policy — should  be  regarded  as 
gathered-in,  as  it  were,  to  the  consideration  of  this  specific  subject.  At  the 
same  time,  it  should  be  said  again  that  this  method  puts  a  strain  on  the 
ability  of  the  reader  to  profit  fully  from  the  work,  since  it  is  not  at  all  easy 
to  bear  in  mind  in  any  coherent  way  the  considerations,  often  of  an 
amorphous  and  generalized  kind,  which  have  gone  before,  not  least  because 
of  the  constant  reformulation  of  the  authors’  arguments  and  conclusions  in 
different  terms. 

1  Ibid.  2  Ibid.,  p.  190 
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After  referring  in  twelve  lines  to  the  ‘factors  particularly  relevant  for 
policy’  in  this  particular  matter,  the  discussion  continues  as  follows:1 

From  the  perspective  of  one  seeking  to  take  into  account  both  the  inclusive  interests 
of  the  general  community  of  States  and  the  exclusive  interests  of  particular  States, 
desirable  community  policy  would  appear  to  be  that  of  assuring  to  all  vessels  of  all 
types  the  right  to  innocent  passage  through  the  territorial  sea.  Such  policy  would 
explicitly  reject  the  notion  that  the  function  of  a  vessel,  either  as  a  warship  or  as  a  fishing 
vessel,  ought  alone  to  be  sufficient  to  warrant  the  conclusion  that  its  mere  presence  is  so 
prejudicial  to  exclusive  interests  that  in  no  instance  ought  the  right  of  innocent  passage 
be  available  to  protect  access. 

In  considering  this  extract  and  those  that  follow,  it  is  useful  to  put  oneself 
in  the  position  of  a  hypothetical  government,  and  its  legal  advisers,  who 
maintain  that  the  passage  of  warships  is  not  simply  a  matter  of  a  right  of 
innocent  passage  and  that  it  requires  the  authorization  of  the  coastal  State 
(and  there  are  such  governments).2 

It  may  be  agreed  that  warships  do  have  a  special  character  and  that  they  may  threaten 
coastal  interests.  It  need  not,  however,  be  assumed  that  these  facts  warrant  withholding 
any  access  at  all.  The  experience  of  many,  if  not  all,  maritime  States  suggests  that 
coastal  States  have  not  in  the  past  regarded  passage  of  warships  as  necessarily  threaten¬ 
ing.  .  .  .  Insofar  as  history  provides  a  guide  for  desirable  policy  there  is,  therefore, 
little  justification  for  concluding  that  warships  ought  to  be  absolutely  deprived  of  a 
claim  to  a  right  of  passage. 

It  should  be  noted  in  passing  that  this  reference  to  the  historical  record  of 
State  practice,  striking  as  it  is,  is  included  as  a  possible,  though  somewhat 
uncertainly  possible,  ‘guide  for  desirable  policy’.  The  significance  of  such 
an  indication  need  not  be  emphasized. 

In  thirteen  lines  the  authors  then  consider  the  future  position,  in  par¬ 
ticular  the  present  trend  to  more  extensive  breadths  of  territorial  sea — 3 

Denial  of  a  right  of  innocent  passage  would,  in  these  circumstances,  constitute  a 
greater  burden  on  passage  than  in  the  past  when  lesser  breadths  were  claimed,  yet 
because  of  progress  in  weapons  technology,  would  offer  much  less  protection  against 
actual  harm  to  coastal  interests.  For  these  reasons  it  appears  desirable  from  a  com¬ 
munity  policy  perspective  that  there  should  be  no  special,  discriminatory  rule  estab¬ 
lished  in  regard  to  access  of  warships. 

This  completes  the  ‘clarification  of  policy’  on  the  matter  and  the  next 
section  considers  ‘Trends  in  Decision’.  This  sets  out,  in  great  detail, 
historical  facts  and  decided  cases  and  describes  the  work  of  the  Internation¬ 
al  Law  Commission  and  the  Geneva  Conference  on  the  Law  of  the  Sea 
(t958)-  This  is  followed  by  a  section  entitled  ‘Appraisal  and  Recommenda¬ 
tion’.  In  relation  to  warships,  this  begins  by  saying — 4 

The  rejection  [by  the  Geneva  Conference]  of  any  arbitrary  competence  to  deny 
access  to  the  territorial  sea  fully  accords  with  recommended  policy  and  requires  little 

1  The  Public  Order  of  the  Oceans  (above,  p.  105),  p.  192. 

3  Ibid.,  p.  194. 


2  Ibid.,  p.  193. 

4  Ibid.,  pp.  223-4. 
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comment  in  addition  to  that  already  offered  in  connection  with  straits.  Because  of  the 
likelihood  of  future  controversy,  some  further  attention  may  however  be  given  to 
appraisal  of  decisions  about  competence  in  regard  to  the  access  of  warships. 

The  writers  then  argue  the  case  again  for  rejecting  the  giving  to  the  coastal 
State  of  a  general  right  to  exclude  warships  from  its  territorial  sea.  The 
arguments  are  similar  in  form  to  those  already  contained  in  the  ‘Clarifi¬ 
cation  of  Policy’  and  can  be  summarized  as: 

1 .  Warships  are  not  a  great  enough  threat  to  justify  a  comprehensive  and 
continuing  authority  to  exclude  them. 

2.  Such  a  competence  would  entail  drastic  restriction  on  harmless  and 
beneficial  use  of  the  territorial  sea  and  might  heighten  international 
tensions. 

3.  Even  if  the  coastal  State  should  have  some  greater  competence  to 
qualify  passage  as  non-innocent,  an  alternative  method  would  be 
sufficient,  for  example  a  right  to  prevent  access  during  times  of 
particular  tensions. 

The  authors’  conclusion  is  also  similar  to  that  already  quoted:1 

The  occasional  exclusive  coastal  competence  represented  by  authority  to  suspend 
passage  in  the  territorial  sea  temporarily  for  security  reasons  and  by  authority  to  pro¬ 
hibit  passage  as  non-innocent  would  appear  to  be  wholly  adequate  to  provide  pro¬ 
tection  for  coastal  interests.  Special  authority  to  control  access  of  warships  therefore 
seems  unnecessary. 

Once  again,  it  must  be  said  that  the  concluding  passage  is  surprisingly 
discursive  and  literary  in  style.  In  particular,  the  reader  is  left  uncertain 
as  to  the  precise  content  of  the  solution  proposed  by  the  authors.  It  is  not 
clear  how  ‘temporarily  for  security  reasons’  is  related  to  ‘during  times  of 
particular  tensions’  and  ‘during  the  temporary  periods  in  which  outside 
threats  are  realistically  perceived’ — phrases  used  variously  in  the  body  of 
the  discussion.  Such  variations  of  wording  could  be  extremely  significant 
in  practice.  Also,  it  is  not  clear  whether  the  idea  is  to  allow  the  coastal 
State  to  ‘regard  passage  as  non-innocent  and  subject  to  exclusion  in  the 
exceptional  cases  (as  suggested  at  one  point  in  the  body  of  the  discussion) 
or  whether  the  coastal  State  may  also  ‘suspend  passage  in  the  territorial  sea 
temporarily’  (as  the  conclusion  proposes).  Again,  such  a  difference  could 
be  significant  in  practice. 

V.  McDougal— A  New  Way  of  Presenting  International 

Law? 

It  was  necessary  to  quote  from  the  work  by  McDougal  and  Buike  at 
some  length  in  order  to  establish  precisely  what  are  the  innovations  involved. 

1  Ibid.,  p.  226. 
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Two  questions  arise:  is  it  a  new  way  of  presenting  international  law  ?  Is  it 
a  new  way  of  finding  international  law  ? 

At  the  level  of  style  and  use  of  language  and  argument,  there  are  features 
which  are  fully  in  line  with  the  traditional  style  and  method,  and  there  are 
features  which  are  different.  The  structure  is  made  more  apparent  by  the 
division  of  the  material  into  sections  with  methodologically  significant 
titles:  factual  background,  basic  community  policies  and  so  on.  Also,  the 
basic  separation  of  the  factual  background  and  trends  in  decision  (the 
historical  setting)  from  the  discussion  of  the  policy  considerations  gives  a 
radically  different  ‘feel’  to  the  writing,  even  if,  in  practice,  the  separation 
of  the  material  is  somewhat  less  rigid  than  the  titles  imply.  Finally,  there  is 
no  doubt  that,  in  some  respects,  there  is  a  good  deal  more  material  offered 
to  the  reader  than  in  comparable  works.  This  is  particularly  true  in  respect 
of  the  analysis  of  the  factual  and  ‘real’  situation  underlying  the  problem  and 
in  the  very  full,  if  expressly  not  exhaustive,  exposition  of  the  policy  con¬ 
siderations. 

The  rather  more  aggressive  style  seems  to  invite  the  reader  to  be  honest 
with  himself  and  to  face  reality  and  reach  a  rational  decision.  This  can  be 
compared  with  Gidel’s  authoritarian  style  which,  to  one  reader  at  least, 
gives  the  impression  of  asking  him  to  accept  what  he  is  told  by  an  authority 
rather  than  inviting  him  to  share  in  reaching  a  sensible  decision.  On  the 
other  hand,  because  of  the  more  explicit  and  articulated  character  of  the 
argument  in  the  McDougal  and  Burke  writing,  the  reader  is  likely  to  feel 
inclined  to  resist  and  raise  objections,  particularly  on  ‘policy’  matters 
where  he  may  feel  that  his  personal  opinion  may  also  be  worth  something. 
He  is  certainly  not  left  apathetic,  but  the  urgency  of  the  style  and  the  nature 
of  the  arguments  deployed  may  leave  him  unwilling  either  to  assent  to  the 
authors’  propositions  or  to  form  an  articulated  view  in  another  sense. 

Such  differences,  however,  can  hardly  be  said  to  amount  to  any  radically 
new  style  or,  at  the  superficial  level  of  the  manipulation  of  language  and 
argument,  method  (leaving  on  one  side,  for  the  moment,  the  much  more 
important  question  of  whether  they  reflect  an  innovation  in  the  method  of 
finding  international  law).  I  he  essence  of  the  classical  method  of  presenting 
international  law  has  been  considered  in  Part  III  above,  and  the  elements  of 
the  ‘controlled  intellectual  confusion’,  which  characterizes  it,  were  set  out. 
They  are  equally  applicable  to  the  writing  of  McDougal  and  Burke,  as 
exemplified  in  the  passage  considered.  The  reader’s  mind,  in  order  to  form 
a  general  view  on  the  basis  of  all  the  material  provided,  must  take  account 
of  fact,  inference  and  opinion  mixed  freely  together;  it  must  systematize 
many  propositions  of  varying  logical  character  and  with  different  verifi¬ 
cation  procedures;  it  must  accommodate  the  repetition,  which  is  a  particu¬ 
larly  striking  feature  of  this  writing,  of  similar  ideas  in  constantly  changing 
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formulations.  In  the  end,  the  authors  must,  as  in  the  case  of  Hall  and  Gidel, 
rely  on  very  many  assumptions  about  their  audience,  their  shared  values 
(including  their  values  of  academic  discourse),  the  correspondence  of  their 
inductive  and  deductive  processes,  and  their  willingness  to  approach  the 
problem,  and  its  discussion  by  the  authors,  with  conventional  seriousness 
and  good  faith. 

Nevertheless,  the  writing  of  McDougal  and  Burke  does  raise  one  question 
about  the  presentation  of  international  law  which  it  would  not  be  fair  to 
overlook.  The  facts  that  the  authors  have  taken  the  trouble  to  develop  a  new 
structure  for  the  presentation  of  the  material,  new  concepts  for  analysing 
the  problem  (‘claims’,  ‘community  policy’,  ‘exclusive  and  inclusive  inter¬ 
ests’)  and  have  sought  to  involve  the  reader  in  a  new  way,  these  are  facts 
which  call  for  appraisal  in  their  own  right.  It  is  not  easy  to  distinguish  such 
an  appraisal  from  the  analysis  of  the  underlying  method  of  finding  the  law 
which  they  may  reflect.  But  something  can  usefully  be  said  in  answer  to 
the  question:  given  that  the  method  will  inevitably  be  one  of  controlled 
intellectual  confusion,  are  there  any  principles  or  ethics  to  judge  whether  a 
writer  has  controlled  the  confusion  in  a  better  or  a  worse  way,  or  does 
anything  go  ? 

There  can  be  no  problem  about  intellectual  confusion,  controlled  or  not, 
in  writing,  including  non-imaginative  writing,  whose  prime  purpose  is  to 
entertain,  in  the  broadest  sense  of  the  word.  The  essayist  is  expected  to 
confirm  the  reader  in  his  familiar  thoughts  and  to  stimulate  him  gently  by 
means  of  some  unfamiliar  and  contentious  ideas.  It  is  of  no  great  impor¬ 
tance  in  the  end  whether  we  agree  in  detail  or  in  general  with  a  preface  by 
George  Bernard  Shaw  to  one  of  his  plays.  Our  minds  will  in  any  case  have 
been  slightly  expanded  by  following  through  its  argument,  but  we  will  not 
be  greatly  concerned  if  we  do  not  regard  ourselves  as  having  come  into  the 
possession  of  a  new,  unassailable  truth.  The  same  may  be  said  for  artistic 
and  literary  criticism,  where  the  writer  is  essentially  asking  the  reader  to 
feel  with  him.  If  the  writer  succeeds,  the  reader  will  have  the  same  sense  of 
certainty  as  the  writer,  based  on  the  same  completely  uncertain  grounds. 
As  already  mentioned,  the  situation  was  traditionally  much  the  same  in 
philosophy  and  the  social  and  political  sciences,  and  even  in  the  physical 
sciences  in  their  medieval  days.  But  in  the  political  and  social  sciences 
there  is  an  additional  element,  which  makes  it  necessary  to  ask  whether  such 
an  intellectually  relaxed  approach  is  defensible.  The  additional  element  is 
that  people  may  act  significantly  in  relation  to  other  people  on  the  basis  of 
the  ‘findings’  of  such  studies.  Of  course,  it  is  true  to  some  extent  of  all 
intellectual  activity  that  it  may  alter  the  conduct  of  other  people.  Even 
literary  and  artistic  criticism  may  condemn  a  writer  or  an  artist  to  poverty 
in  a  garret  or  it  may  make  him  successful  and  rich.  But  in  the  fields  of 
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political  science,  sociology  and  economics  in  particular,  far-reaching  courses 
of  action  may  derive  from  writing  which  is  successful,  in  the  sense  of  being 
admired  and  accepted  by  the  majority  or  by  the  influential.  Rousseau  and 
the  Marx  of  the  Communist  Manifesto  have  had  an  actual  effect  on  the 
lives  of  large  numbers  of  people  despite,  or  even  because  of,  the  essentially 
rhetorical  and  unscientific,  not  to  say  in  a  strict  sense  nonsensical,  character 
of  their  writing.  This  means  that  there  is,  in  these  fields,  the  possibility  for 
the  writer  to  be  a  thinker  and  an  actor  in  equal  measure,  a  scientist  and  a 
politician  at  the  same  time.  In  such  cases  the  vicious  circle  may  indeed  be 
completed  by  the  apparent  vindication  and  even  validation  of  the  writer’s 
views  by  their  being  applied  in  practice  under  such  conditions  that  their 
reality  becomes  the  reality  (cf.  Marx).  It  is  also  possible  that  practice  may 
seem  to  demonstrate  the  lack  of  validity  of  the  writer’s  views  (cf.,  for  those 
not  inside  that  particular  vicious  circle,  Marx). 

In  writing  about  the  law,  the  problem  is  still  more  acute.  This  is  because 
it  seems  to  be  inherent  in  the  nature  of  legal  systems  that  writing  about  the 
law  may  itself  constitute  law.  It  may  be  that  it  is  intrinsically  impossible  to 
devise  a  legal  system  so  complete  that  the  description  and  discussion  of  its 
interpretation  and  application  will  not  tend  actually  to  supplement  its 
content.  The  common  law  is  the  clearest  case;  but  even  the  codified  sys¬ 
tems,  from  Roman  law  onwards,  show  the  same  characteristic  to  a  remark¬ 
able  degree.  To  the  extent  that  a  court  applies,  in  cases  before  it,  what  it 
finds  in  writings  about  the  law,  those  writings  can  be  said  themselves  to  be 
law.  And,  even  if  such  a  radical  equation  of  writing  and  law  is  not  accepted 
from  a  formal  point  of  view,  there  can  be  no  denying  the  everyday  fact  that 
writings  can  be  a  major  evidence  of  law  and  may  have  a  decisive  effect  in 
individual  cases.  A  court  may  be  unable  to  repeat  the  process  of  collation 
and  evaluation  which  a  successful  writer  has  carried  out.  The  writer  may 
appear  to  have  consulted  all  the  right  sources  and  to  have  weighed  up  all 
the  relevant  considerations  (or  may  have  the  reputation  for  having  done  so 
on  other  occasions),  so  that,  on  this  occasion,  the  court  puts  its  trust  in  his 
conclusion  and  applies  it. 

In  international  law,  writing  about  the  law  has  an  especially  significant 
function.  Article  38  of  the  Statute  of  the  International  Court  of  Justice 
directs  the  Court  to  ‘apply’  international  conventions,  international  custom, 
the  general  principles  of  law  and  ‘judicial  decisions  and  the  teachings  of 
the  most  highly  qualified  publicists  of  the  various  nations,  as  subsidiary 
means  for  the  determination  of  rules  of  law’.  There  is  a  conflict  in  the 
drafting  here,  as  the  Statute  tells  the  Court  to  apply  the  teachings  of  publi¬ 
cists  and  also  to  use  them  as  a  means  for  determining  rules  of  law.  But,  in 
any  event,  the  teachings  of  publicists  are  given  a  high  place,  equal  to  that  of 
judicial  decisions.  I  his  is  not  at  all  surprising  in  a  legal  system  which  has 
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been  predominantly  a  customary  law  system,  where  the  custom  has  to  be 
established  by  oral  or  written  tradition. 

Thus,  the  writer  about  international  law  has  a  correspondingly  respon¬ 
sible  task.  If  he  purports  to  give  a  comprehensive  view  of  the  subject  about 
which  he  writes,  he  has  the  responsibility  to  ensure  that  it  is  indeed  com¬ 
prehensive  and  that,  so  far  as  possible,  his  generalizations  do  justice  to  the 
evidence  which  is  known  to  him  (if  all  the  evidence  is  not  set  out  in  his 
writing).  If  he  purports  to  write  from  authority,  that  is  to  say,  justifying 
what  he  says  not  so  much  by  the  comprehensiveness  of  the  evidence  as  by 
the  power  of  insight  and  generalization  which  he  claims  to  have,  through 
experience  or  otherwise,  then  he  has  a  particular  responsibility  to  write 
honestly,  which  means  that  he  should  not  abuse  his  authority  by  propa¬ 
gating  a  partisan  point  of  view  without  revealing  it  as  such,  and  that  he 
should  admit  doubt  and  ignorance  when  he  is  aware  of  it  in  himself. 
According  to  the  analysis  of  ‘pattern-finding’  offered  in  Part  III  above,  the 
reader  is  not  merely  an  audience :  he  is  an  active  participant  in  the  process 
of  finding  the  law.  An  essential  element  in  the  process  is  that  the  necessary 
pattern,  or,  more  simply,  conclusion  should  emerge  in  his  own  mind  as  a 
result  of  the  process  of  diffused  induction.  It  should  emerge  naturally,  as  it 
were,  and  not  as  a  result  of  improper  pressure  or  deception  on  the  part  of 
the  writer. 

In  terms  of  criteria  such  as  these,  it  must  be  said,  with  respect,  that  the 
extracts  from  McDougal  and  Burke  score  highly.  There  is  no  sleight-of- 
hand  in  the  method.  The  form  of  the  argument  is  always  clear  enough.  The 
views  and  sympathies  of  the  authors  are  always  apparent.  The  reader’s  mind 
is  able  to  roam  freely  in  the  policy  considerations,  for  example,  knowing 
that  he  should  at  that  time  be  using  a  particular,  and  particularly  subjective, 
area  of  his  mind;  a  different  area  from  that  to  be  applied  to  the  factual 
background  or  the  case-history.  That  there  are  countervailing  and,  it  is 
thought,  overwhelming  objections  of  a  different  kind  to  the  method 
involved  will  be  the  theme  of  Part  VI  below.  Also,  it  is  only  fair  to  record 
that,  despite  the  methodologically  explicit  style,  the  reader’s  mind,  or  at 
least  one  reader’s  mind,  is  left  unaccountably  confused  as  he  follows  through 
the  argument.  Partly  this  may  be  due  to  an  idiosyncratic  English  language 
style  and  vocabulary  which  the  authors  use  (and  which  is,  as  it  happens, 
less  evident  in  the  extracts  quoted  than  elsewhere  in  the  writing  of  Pro¬ 
fessor  McDougal).  But  the  kind  of  confusion  and  disorientation  which  is 
experienced  can  hardly  be  merely  a  matter  of  style  or  even  of  unfamiliarity. 
It  must  be  related  in  some  way  to  the  substantive  objections  discussed  in 
Part  VI. 

Two  further  points  remain  to  be  made  on  the  problem  of  present¬ 
ing  international  law.  The  first  is  to  draw  attention  to  the  work  of  the 
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International  Law  Commission  in  relation  to  the  various  sets  of  draft  arti¬ 
cles  which  it  has  prepared  as  a  basis  for  codification  conventions.  Not  only 
has  the  Commission  adopted  for  this  work  a  remarkably  economical  and 
precise  style  (following,  perhaps,  a  tradition  established  by  the  Harvard 
Research  work),  but  the  formulation  of  the  commentaries  on  the  articles 
with  several  clear  and  distinct  points  stated  very  simply  in  separate  para¬ 
graphs,  shows  that  it  is  not  impossible  to  be  both  scientific  and  consumer- 
orientated.  It  is  true  that  codification  work  is  different  from  the  discussion 
of  abstract,  controversial  problems,  but  not  so  very  different.  The  com¬ 
bined  Commission  product — of  the  Rapporteur’s  background  papers,  often 
analysing  past  practice  and  past  attempts  at  codification,  the  records  of  the 
Commission  s  debates  and  the  draft  articles  and  commentaries  produced  by 
the  Commission — is  in  some  cases  as  scientific  a  treatment  of  a  subject  as 
has  yet  been  achieved. 

No  one  can  presume  to  speak  on  behalf  of  all  general  practitioners  of 
international  law,  but  it  is  tentatively  suggested  that  what  a  practitioner 
would  be  most  happy  to  find,  when  he  consults  a  work  of  learning  for 
assistance  in  a  problem  which  has  arisen  in  practice,  is  a  verv  extensive  and 
self-contained  description  of  what  happened  in  similar  situations  in  the 
past  (without  comment  from  the  author) ;  a  statement  of  the  areas  of  doubt 
which  exist  in  the  field  (including  references  to  the  competing  interests  of 
States),  followed  by  clear  and  direct  quotations  from  well-known  writers 
giving  their  view  of  the  law;  followed  by  the  author’s  own  views  where  they 
diffei  from  the  general  trend  or  where  the  well-known  writers  do  not  speak 
with  one  voice.  With  such  material  before  him,  the  practitioner’s  task  of 
forming  a  view  would  be  facilitated — a  view  ultimately  depending  on  his 
own  experience  and  judgment,  but  slightly  more  likely  to  be  the  view 
reached  by  other  practitioners  if  they  are  all  working  on  the  same  clear  and 
complete  material.  This  consideration  underlines  the  great  value  to  be 
attached  to  the  efficient  collection  and  publication  of  material  on  State 
practice  and  the  widest  possible  dissemination  throughout  the  world  of 
leading  textbooks  and  works  of  learning  in  all  languages,  so  that  prac¬ 
titioners  everywhere  can  be  working  on  the  same  material.  It  seems  for 
some  time  to  have  been  the  policy  of  the  International  Law  Commission  to 
produce  draft  articles  on  as  many  subjects  as  possible,  for  adoption  by 
governments  in  international  conventions.  A  great  contribution  which 
cou  d  be  made  by  a  private  foundation  or  association  would  be  to  organize 
a  small  group  of  leading  scholars  from  widely  differing  backgrounds  with 
t  e  task  of  preparing  detailed,  systematic  and  up-to-date  studies  and 
it  appropriate  restatements  of  the  law  (with  all  relevant  background 
material),  not  for  adoption  by,  or  even  presentation  to,  governments,  and 
certainly  not  tor  consecration  by  declarations  or  resolutions,  but  merely  to 
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exist  as  comprehensive  and  authoritative  sources  (one  among  many)  a 
toutes  fins  utiles. 


VI.  McDougal — A  New  Way  of  Finding  International 

Law? 

The  extracts  quoted  from  McDougal  and  Burke  in  Part  IV  are  distin¬ 
guished  from  what  has  been  described  as  the  traditional  method  of  finding 
international  law,  in  two  respects:  (1)  the  authors  appear  to  regard  their 
task  as  that  of  constructing  rather  than  finding  the  law;  (2)  they  seem  to 
imply  an  equation  of  the  form:  Fact  X Policy  =  Law. 

In  the  first  place,  there  appears  to  be  a  rejection  of  the  traditional  method 
on  the  ground  that  it  treated  international  law  as  a  rabbit  to  be  produced 
from  the  hat  of  any  international  lawyer  who  could  win  the  acquiescence  of 
his  admiring  audience;  and  that  the  traditional  method  thus  saw  a  virtue 
in  the  mysterious  and  fortuitous  origin  of  the  law,  given  that  it  is  harder  to 
disprove  a  mystery  and  that  the  mysterious  is  often  easier  to  believe  than 
the  rational.  If,  on  the  contrary,  one  looks  at  the  reality  (so  the  presumed 
argument  would  continue),  it  is  evident  that  all  that  there  is  on  the  ground 
is  conflict  between  States  which  wish  to  act  in  mutually  incompatible  ways, 
in  situations  which  are  constantly  varying  over  time;  and  it  is  the  job  of 
international  law  to  find  means  of  making  the  conflicting  ways  of  States 
mutually  compatible  by  showing  to  States  the  rules  of  adjustment  and  for¬ 
bearance  which  they  should  sensibly  follow. 

There  is  a  therapeutic  value  in  such  an  approach.  In  the  first  place,  it  fits 
in  well  with  the  increased  self-consciousness  of  international  relations. 
Psychology,  cybernetics,  game  theory  and  the  open  and  intense  debates 
about  foreign  affairs  in  many  Western  States  have  led  to  a  situation  where 
many  governments,  and  those  who  influence  them,  are  not  simply  doing 
what  comes  naturally.  They  are  to  some  extent  playing  both  sides  of  the 
dialectic.  The  Cuban  missile  crisis  of  1962  is  now  a  classic  example  of  this 
tendency.  This  self-consciousness  is  itself,  ironically  enough,  a  complicat¬ 
ing  factor,  which  in  some  ways  makes  the  problems  still  more  difficult  to 
deal  with,  but  which,  in  any  event,  calls  for  more  articulated  consideration 
of  the  international  relations  options.  (It  might  be  mentioned,  entirely 
incidentally,  that  two  classic  writers  on  game  theory,  von  Neumann  and 
Morgenstern,  took  the  view  that,  in  game  theory,  a  guiding  principle 
cannot  be  formulated  by  the  requirement  of  maximising  two  (or  more) 
functions  at  once’.  It  was,  for  them,  virtually  self-contradictory  to  offer 
such  a  principle  as  a  rule  of  a  game.  Professor  McDougal  might,  however, 
deny  either  the  relevance  of  game  theory  to  his  method  or  else  the  analogy 
with  his  rules  of  law  which  seek  to  maximize  the  interests  of  the  conflicting 
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States.)  Secondly,  for  a  variety  of  reasons — including  the  bitter  experience 
of  two  world  wars  and  subsequent  multi-national  conflicts,  the  advent  of 
the  new  nations  born  in  a  spirit  of  idealism,  the  relative  rise  in  significance 
of  non-European  areas  of  the  world,  and  the  cliche-forms  of  propaganda — 
a  distinctly  moralizing  tone  has  for  some  years  been  present  in  international 
society,  first  clearly  heard  in  President  Wilson,  but  not  entirely  due  to  him. 
Governments  are  exhorted  not  simply  to  maximize  their  short-term 
benefits,  but  to  consider  the  needs  and  concerns  of  other  governments  and 
the  longer-term  interests  of  the  world  community  as  a  whole.  Thirdly,  the 
apparent  decline  in  the  number  of  values  shared  by  all  peoples  of  the  now 
numerous  nations  of  the  world  means  that  it  is  less  easy  to  make  assump¬ 
tions  about  the  attitudes  and  expectations  of  other  States;  and,  as  has  been 
argued,  international  law  has  traditionally  relied  heavily  on  such  assump¬ 
tions.  But  this  element  of  the  present  situation  can  easily  be  exaggerated, 
and  it  is  possible  to  argue  that,  on  the  contrary,  the  astonishing  fact  is  the 
extent  to  which  basic  human  values  are  shared  by  the  world  community, 
despite  its  troubled  recent  history.  But  considerations  such  as  these  make  it 
hard  to  deny  the  relevance  of  the  McDougal  approach,  with  its  apparent 
implications  that  governments  should  not  be  naive  about  the  realities  of  any 
situation  in  which  they  find  themselves ;  that  they  should  respect  and  even 
make  allowance  in  advance  for  the  interests  and  aspirations  of  other  States 
and  for  the  interests  and  aspirations  of  the  world  community  in  general ; 
and  that  they  should  not  assume  the  automatic  and  continuing  validity  of 
the  rules  of  good  behaviour  which  they  and  like-minded  governments  have 
sought  to  follow. 

So  far  as  the  content  of  the  law  is  concerned,  here  again  there  is  an  im¬ 
mediate  attraction  in  a  generally  relativist  approach.  The  present  time  is 
not  unique  in  having  a  strong  sense  of  its  own  uniqueness.  An  element  of 
our  uniqueness  is  felt  to  be  the  intensity,  the  complexity,  the  gravity  and 
the  latent  anarchy  of  the  life  in  nations  and  between  nations.  How,  it  is 
asked,  can  problems  arising  in  such  a  situation  be  resolved  by  invoking 
simplistic  rules  of  law  which  may  or  may  not  have  been  good  enough  for  an 
earlier  world,  which  was  at  once  more  power-cynical  and  more  innocent  of 
the  realities  ?  The  exploitation  of  the  resources  of  the  deep  ocean  sea-bed, 
the  expropriation  of  foreign  investments,  the  use  of  force  to  support  or  to 
suppress  liberation  movements,  mutual  defence  of  the  ‘achievements  of 
Socialism  ,  apartheid,  the  use  of  weapons  of  indiscriminate  destruction, 
activities  in  outer  space,  the  powers  of  political  organs  of  international 
organizations  how,  it  is  asked,  can  such  matters  be  approached  on  the 
basis  of  a  priori  principles  and  rules  ?  How  can  illumination  be  found  in 
terms  of  the  categories  of  traditional  international  law,  when  not  only  are 
they  phenomena  which  were  largely  unforeseen  by  traditional  international 
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law,  but  also  they  are  different  in  kind  from  the  matters  with  which  tradi¬ 
tional  international  law  had  to  deal  ?  To  anyone  starting  from  such  a  convic¬ 
tion  of  the  novelty  of  the  present  time,  an  approach  must  seem  welcome 
which  starts  from  the  facts  of  a  given  situation  and  an  analysis  of  the  real 
State  interests  involved,  refers  to  past  law  and  practice  as  an  incidental  aid 
to  reaching  a  right  answer,  by  analogy  or  contrast,  and  seeks  the  rule  which 
would  be  best  for  the  world  community  as  a  whole.  Its  aim  would  be  to  find 
an  answer  to  which  all  can  assent  rationally,  not  because  others  have  assen¬ 
ted  to  it  in  the  past,  but  because  it  seems  right  and  sensible  for  the  situation 
as  it  now  is.  Arguments  such  as  these  are  grossly  over-impressed  with  the 
uniqueness  of  our  times — an  error  due  to  a  general  decline  in  interest  in 
history  and  a  general  sense  of  shame  about  the  past.  It  can  be  argued  that 
it  is  the  duty  of  the  international  lawyer,  like  the  moral  philosopher  and  the 
theologian,  not  to  become  so  desperate  about  the  state  of  the  world  as  to 
feel  inclined  to  move  into  related,  seemingly  more  practical  and  everyday, 
fields.  On  the  contrary,  his  duty  is  to  insist  on  the  essential,  objective 
element  of  his  craft  (law,  morality,  religion)  ever  more  calmly  and  firmly 
as  the  need  of  the  world  for  such  things,  whether  or  not  the  world  realizes 
it,  increases.  At  the  same  time,  there  is  no  doubt  that  the  most  conservative 
mind  must  occasionally  long  for  more  relevance  and  concern  in  some  writ¬ 
ing  about  international  law. 

But  it  does  no  justice  to  the  McDougal  approach  to  regard  it  as  merely 
relativist.  Because  it  is  relativist  and  realist  in  nature,  it  cannot  be  accused 
of  being  out  of  touch,  academic  or  irrelevant.  But  it  is  much  more  than 
relativist.  It  is,  ironically,  also  an  absolutist,  idealist  approach. 

Its  absolutist  aspect  is  first  revealed  by  the  extreme  subjectivism  of  the 
writing,  which  is  assertoric  rather  than  didactic;  concerned  almost  to  the 
point  of  being  passionate.  It  is  unashamedly  and  intentionally  value-laden. 
It  makes  constant  use  of  words  such  as:  fair ,  reasonable ,  right ,  incorrect, 
misleading ,  unfortunate ,  important,  profound,  vital,  fundamental,  of  great 
significance,  most  desirable,  arbitrary,  intense,  unnecessary ,  little  justification, 
recommended,  wholly  adequate,  and,  above  all,  ought,  should  and  may.  This 
aggressively  subjective  style  may  perhaps  be  intended  to  serve  the  inci¬ 
dental  purpose  of  making  the  point  that  the  objective  style  of  traditional 
international  law  was  bogus  and  concealed  the  inescapably  subjective 
character  of  the  whole  exercise.  What  we  are  doing,  this  presumed  argu¬ 
ment  would  run,  is  to  state  plainly  our  views  and  our  \alues.  Of  course,  it  is 
for  our  readers  to  object  if  they  do  not  agree,  but  at  least  we  can  conduct  an 
open  argument  rather  than  a  polite  charade.  But  it  seems  unlikely  that  the 
authors  are  merely  issuing  a  rebuke  to  traditional  international  law.  Given 
the  seriousness  and  concern  which  are  evident  in  their  writing,  and  in  all  Pro¬ 
fessor  McDougal’s  work,  it  seems  clear  that  they  are,  in  addition,  claiming 
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that  their  answers  are  not  merely  one  set  of  possible  answers,  but  that 
they  are  the  right  answers.  Now,  such  a  claim  can  only  rest  on  one  or  other, 
or  perhaps  both,  of  two  grounds:  either  that  the  judgments  expressed  in  the 
writing  conform  to  some  given  and  settled  system  of  values  (by  reference  to 
which  the  reader  also  can  measure  those  judgments),  or  that  the  judgments 
are  in  some  way  necessarily  implied  in  the  considerations  which  they  set 
out.  This  second  alternative,  although  in  traditional  logical  theory  it  could 
only  cover  propositions  of  the  same  logical  order,  which  logically  support 
the  conclusion  (cf.  the  problem  of  going  from  ‘is’  propositions  to  an  ‘ought’ 
conclusion),  can,  for  present  purposes,  be  taken  to  include  the  pattern¬ 
finding  which,  it  has  been  suggested  above,  is  characteristic  of  the  method 
of  traditional  international  law,  and  which  does  not  rely  on  complete 
concordance  between  the  value  systems  of  the  various  participants  in  the 
process  (the  States  involved  in  the  State  practice,  those  who  have  found  the 
law  in  the  past,  those  who  are  finding  the  law  in  the  given  situation,  those 
who  will  apply  the  law)  but  only  a  sufficient  concordance  to  enable  a  shared 
pattern  to  be  extracted.  It  seems  apparent  on  the  face  of  it  that  Professor 
McDougal’s  method  is  not  designed  to  find  patterns  from  so  wide  a  field  of 
data.  His  remark  quoted  above — ‘.  .  .  insofar  as  history  provides  a  guide 
for  desirable  policy  .  .  .’—shows  that  he  does  not  entirely  exclude  the 
assistance  of  the  record  of  State  practice.  And  examples  from  State  practice 
and  references  to  the  views  of  other  writers  are  a  feature,  but  a  subordinate 
feature,  of  his  writing.  Excluding  the  possibility  that  he  is  merely  manipu¬ 
lating  words  and  concepts  in  a  holistic,  deductive  way,  it  seems  clear  that 
the  characteristic  of  his  method  is  that  it  uses  a  concept  known  as  ‘policy’ 
as  a  multiplier,  as  it  were,  to  be  applied  to  any  material  which  comes  to 
hand.  And  ‘policy’,  in  this  sense,  is  a  more  or  less  ordered  system  of  values. 
Even  if  exclusion  of  the  alternative  leads  to  this  conclusion  about  his 
method,  the  conclusion  can  be  verified  less  formally  by  referring  to  the 
language  which  he  uses.  The  mere  use  of  words  such  as  those  listed  above 
is  evidence  enough  that  the  essence  of  the  appeal  is  to  values  which  the 
author  believes  that  his  reader  shares.  He  is  saying:  ‘Our  job  is  to  find  the 
reasonable  answer;  I  have  set  out  the  relevant  factual  considerations;  you 
and  I  know  what  is  reasonable  when  we  see  it;  let  us  see  what  is  reasonable 

m  the  light  of  the  factual  considerations;  if  we  disagree,  let  us  discuss  the 
matter  further.’ 

The  problem  in  the  way  of  such  a  method  is  obvious.  It  is  difficult  to 
leach  agreed  conclusions  if  there  is  no  shared  system  of  values  (as  between 
the  proponent  of  the  proposition  and  the  persons  evaluating  and  applying 
it)  or  if  there  is  insufficient  concordance  between  their  value  systems  so 
that  when  a  conflict  of  values  occurs,  there  is  no  higher  agreed  value 
capable  of  resolving  the  conflict  necessarily  and  automatically.  Moral 
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philosophers  and  political  scientists  have  sought  and,  to  their  respective 
satisfactions,  found  many  ways  of  circumventing  this  problem,  usually  in 
terms  of  one  unquestionable  proposition  or  principle  or  value  or  set  of 
values,  of  so  certain  a  character  that  no  one  can  deny  it  without  denying  his 
own  nature.  There  is  no  reason  to  think  that  Professor  McDougal  has 
adopted  a  Kantian  solution,  although  it  is  interesting  that  his  concept  of 
‘community  policy’  could  possibly  be  rationalized  along  the  lines  of  the 
Kantian  principle  that  the  moral  individual  should  adopt  as  his  maxims 
those  which  could  be  the  maxims  of  mankind  in  general.  Again,  there  would 
seem  to  be  too  much  of  the  a  priori  in  McDougal  to  place  him  in  the 
American  traditions  of  pragmatism  and  realism.  There  is  a  certain  Hegelian 
element  (strictly,  Hegel  as  ‘realized’  by  the  Marxists)  in  the  basic  concept 
of  McDougal’s  method,  that  of  States  with  competing  interests  which 
must  be  resolved  into  something  which  satisfies  both  sides  and  also  satisfies 
the  policy  of  the  world  community  (world-spirit).  None  of  the  other 
conceptual  devices  which  have  been  proposed  in  the  history  of  moral  and 
political  philosophy  would  seem  to  be  relevant,  with  one  exception.  That  is 
the  tradition  of  utilitarianism.  There  is  abundant  evidence,  even  in  the 
extracts  which  have  been  quoted,  that  McDougal  accepts  the  possibility  of 
a  ‘calculus  of  values’,  in  the  style  of  Bentham;  that,  as  Leibniz  wished,  he 
is  saying — ‘let  us  calculate’.  It  seems  clear  that  he  feels  able  to  weigh  one 
interest  against  another,  one  value  against  another,  one  value-statement 
against  another.  The  words  ‘weigh’  and  ‘outweigh’  are  used  on  more  than 
one  occasion  in  such  a  context.  It  is  highly  speculative  to  suggest  what  the 
equivalents  of  ‘pleasure’  and  ‘pain’  would  be  in  McDougal’s  system; 
possibly  ‘humanity’  and  ‘inhumanity’.  His  ‘greatest  happiness’  principle 
might  perhaps  be  on  the  lines :  ‘that  is  for  the  best  which  conduces  to  the 
greatest  degree  of  humanity  in  the  world  community’.  But  it  would  be  for 
him  to  say  what  the  principle  would  be. 

The  obvious  and  frequently  repeated  philosophical  objections  to 
utilitarianism  may  have  consigned  it  to  the  outer  darkness  so  far  as  pro¬ 
fessional  philosophers  are  concerned,  but  they  cannot  remove  its  appeal 
and  its  relevance  in  an  everyday,  practical  context.  Indeed,  it  can  be  said  to 
underlie  liberalism,  democratic  socialism  and  even  the  whole  business  of 
governing  a  mixed  economy.  Government  consists  of  the  establishing  of 
priorities  between  desirable  objectives  and,  more  or  less  consciously,  a 
principle  such  as  the  ‘greatest  happiness’  principle  has  to  underlie  such  a 
process  to  justify  the  priorities  which  are  chosen.  With  it,  there  must 
necessarily  be  an  acceptance  of  the  possibility  of  weighing  alternatives  in 
terms  of  such  a  principle.  Such  a  concept  was  particularly  relevant  in  a 
society  such  as  British  society  in  the  nineteenth  century  when  countless 
social  decisions  had  to  be  taken,  decisions  for  which  the  Parliamentary  and 
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governmental  machine  was  unprepared — choices  between  freedom  and 
order,  freedom  from  and  freedom  to,  liberty  and  licence.  These  social  and 
political  and,  indeed,  moral  choices  were  of  a  new  kind — new  in  their 
gravity,  urgency,  intensity  and  in  the  scope  of  their  consequences.  It  is  not 
fanciful  to  argue  that  international  society  has  been  in  a  similar  state  in 
recent  years.  British  society  in  the  nineteenth  century,  and  all  other 
countries  which  have  since  gone  through  the  same  kind  of  process,  had  to 
take  fundamental  decisions  about  the  distribution  of  wealth,  the  rights  and 
powers  of  the  masses,  the  limits  of  State  intervention  and  laissez-faire. 
There  are  analogous  international  problems  in  the  modern  world:  the 
extent  of  the  right  of  the  international  community  to  concern  itself  with 
human  rights  and  other  matters  arising  within  domestic  societies;  the 
relationship  between  the  rich  and  militarily  powerful  nations  and  the  poorer 
and  more  numerous  nations ;  the  problem  of  corporate  action  in  fields  such 
as  population  control,  food  supply  and  disaster  relief.  There  is  some  simi¬ 
larity  between  the  nineteenth-century  struggle  to  resolve  the  conflicts 
between  the  exclusive  and  inclusive  interests  within  a  society,  to  use 
McDougal’s  terminology,  and  the  conflicts  of  interest  between  States 
which  are  now  so  numerous  and  extensive.  Just  as  utilitarianism,  whether 
or  not  philosophically  respected,  provided  a  tone  and  a  method  (and,  until 
the  advent  of  Marxist  Socialism,  the  tone  and  method)  for  internal  political 
debate  in  the  nineteenth  century  and  up  until  the  present  time,  so  there  is  no 
reason  why  Professor  McDougal’s  international  utilitarianism  should  not 
do  the  same,  with  some  escalation  of  fervour  in  its  style,  if  need  be,  for 
international  society  in  the  second  half  of  the  twentieth  century. 

But  there  are  two  serious  reasons  why  it  would  be  regrettable,  to  say  the 
least,  if  it  were  to  become  the  tone  and  method  for  international  law.  The 
first  is  that  it  is  a  tone  and  a  method  for  political,  administrative  and 
legislative  debate  and  is  not  suitable  for  use  by  practitioners  and  govern¬ 
ments  applying  law  to  the  day-to-day  conflicts  of  international  relations. 
The  second  is  that,  whatever  the  high  ideals  of  those  who  believe  in  it  and 
practise  it,  the  danger  is  that  it  will  be  a  more  apt  weapon  for  those  whom 
they  would  least  wish  to  assist— the  dialectical  materialist  and  the  cynical 
practitioner  of  Realpolitik. 

International  law  is  involved  in  answering  questions  of  various  kinds, 
(i)  Is  what  we  want  to  do  lawful?  (2)  Is  what  they  want  to  do  lawful?  (3) 
Was  what  we  or  they  did  lawful  ?  (4)  Hypothetically,  what  is  the  law  relating 
to  such  a  situation,  what  would  the  rights  and  duties  of  the  participants  in 
such  a  situation  be  ?  (5)  Regardless  of  what  the  law  has  been  thought  to  be, 
what  should  be  the  law  relating  to  such  a  situation  in  the  future?  In 
answering  each  of  these  separate  questions,  it  will  be  necessary  to  apply 
international  law  techniques  in  different  ways.  Also,  such  questions  present 
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themselves  to  different  persons  or  bodies:  to  governments  and  their  legal 
advisers ;  to  international  law  consultants  (acting  for  persons,  companies  or 
governments);  to  international  courts  and  tribunals  (and,  sometimes  also, 
to  national  courts);  to  international  organizations;  to  international  con¬ 
ferences  (particularly  codification  conferences);  to  writers  on  international 
law.  The  needs,  the  expectations  and  the  approach  of  each  such  person  or 
group  may  differ. 

Governments  and  practitioners  of  international  law  most  often  need  to 
have  rules  of  law  in  a  form  which  not  only  gives  an  answer  to  questions 
such  as  (1)  and  (2)  above,  but  also  gives  an  answer  which  has  a  chance  of 
being  acceptable  to  other  governments,  an  organization,  a  tribunal  and  so 
on.  It  is  of  no  use  for  a  government  or  a  practitioner,  in  answering  such 
questions,  to  assert  rules  which  that  government  or  practitioner  has  simply 
created  ad  hoc.  Of  course,  governments  and  practitioners  may  argue  diplo¬ 
matically,  or  in  a  pleading  before  a  tribunal,  about  the  general  merits  of  the 
situation,  and  seek  to  show  that  what  they  intend  to  do,  are  doing  or  have 
done  is  only  fair  and  reasonable.  But  such  an  argument,  which  would  not 
be  a  plea  to  law,  is  open  to  precisely  parallel  argument  to  opposite  effect 
from  the  other  side.  To  take  the  case  of  passage  of  warships  through  the 
territorial  sea :  it  would  not  advance  the  cause  of  a  government  seeking  to 
assert  such  a  right  of  passage  in  a  particular  case  and  using  the  form 
of  argument  followed  by  McDougal  and  Burke,  if  another  government, 
seeking  to  deny  such  a  right  in  that  case,  were  able  to  argue  with  equal 
vehemence  and  equally  convincingly  in  the  same  kind  of  terms  (‘fair’, 
‘reasonable’,  ‘vital’  and  so  on)  to  demonstrate  the  opposite  conclusion.  If 
governments  were  limited  to  such  a  form  of  argument,  then  the  specifi¬ 
cally  legal  character  of  the  law  would  have  ceased  to  exist.  All  would  have 
become  politics. 

Now  it  might  seem  that  this  would  be  a  more  honest  state  of  affairs.  The 
charade,  as  advocates  of  another  system  sometimes  allege  the  traditional 
system  to  be,  would  have  ceased.  But  the  strange  fact  is  that  not  only  do 
governments  habitually  talk  and  argue  in  terms  of  law,  but  also  govern¬ 
ment  decision-makers  positively  want  to  be  told  that  there  is  relevant  law 
governing  certain  situations.  In  the  fluid  and  complex  situations  with 
which  they  are  faced,  it  is  often  very  welcome  to  them  if  they  can  safely 
exclude  at  least  one  area  of  variables  from  the  situation,  if  they  are  told 
that  one  set  of  options  must  be  regarded  as  closed.  Admittedly  and  naturally, 
they  also  sometimes  find  it  difficult  to  accept  such  advice,  and  sometimes, 
also,  their  legal  advisers  must  be  resolute  in  saying  that  the  law  is  not  clear 
enough  in  the  area  in  question  and  that  they  must  not  be  asked  to  close 
options,  on  legal  grounds,  which  must  in  the  circumstances  be  evaluated  in 
political  terms.  But  it  would  be  a  retrograde  step  if  legal  advisers  were 
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never  able  to  meet  this  demand  from  their  clients  and  were  always  obliged 
to  say  that,  on  the  one  hand,  this  may  be  the  case  and,  on  the  other  hand, 
that  may  be  the  case,  and  that  the  fair  and  reasonable  conclusion  seems  to 
be  such-and-such,  but  of  course  others  may  hold  different  views.  In  the 
form  of  discussion  used  by  McDougal  and  Burke,  the  conclusion  depends 
on  an  explicit  weighing-up  of  conflicting  values,  interests  and  considera¬ 
tions  and,  in  imitating  such  a  procedure,  a  legal  adviser  would  have  great 
difficulty  in  conveying  any  assurance  that  his  answer  would  be  the  same  as 
that  which  another  government  or  a  tribunal  would  find. 

At  the  same  time,  it  must  be  admitted  that  such  a  method  would  be 
perfectly  acceptable  and,  indeed,  of  great  utility,  in  dealing  with  questions 
of  the  kind  numbered  (3),  (4)  and  (5)  above,  at  least  in  some  circumstances. 
Question  (3)  might  have  to  be  answered  by  the  International  Court,  and  the 
Court  may,  as  we  have  seen,  range  widely  in  finding  the  law.  One  could 
easily  imagine  situations  in  which,  even  when  it  had  not  been  called  upon 
to  decide  ex  aequo  et  bono,  the  Court  could  look  at  the  underlying  interests 
of  the  States  involved  and  of  the  international  community  in  general, 
although  it  would  be  destructive  of  its  character  as  a  court  of  law  if  it  were 
to  follow  such  a  procedure,  in  preference  to  the  finding  and  applying  of  law, 
when  relevant  rules  of  law  exist  and  are  applicable.  In  cases  where,  however, 
there  is  an  element  of  legislation  in  the  Court’s  task  in  a  particular  case, 
such  considerations  could  be  properly  regarded  as  relevant.  Similarly,  a 
text-writer  called  upon  to  answer  question  (4)  could  well  find  that  the 
evidences  of  the  law  were  insufficient  to  draw  a  clear  conclusion  and  that  a 
policy  analysis,  clearly  and  expressly  demarcated  as  such,  was  necessary 
before  a  solution  could  be  proposed.  Finally,  the  method  would  be  par¬ 
ticularly  relevant  to  question  (5).  A  body  such  as  the  International  Law 
Commission  or  a  codification  conference  of  governments  could  perfectly 
properly  include  policy  analysis  among  the  instruments  which  it  uses  to 
reach  its  conclusions.  Article  13  of  the  United  Nations  Charter  speaks  of 
the  ‘progressive  development  of  international  law’.  An  international 
legislature,  like  a  national  legislature,  cannot  pluck  new  law  out  of  the 
empty  air. 

But,  it  should  be  noted,  legislators  are  more  politicians  than  they  are 
lawyers.  And  it  is  here  that  the  policy  method  faces  its  second  and  more 
serious  objection.  It  is  very  vulnerable  to  abuse  and  could  be  destructive  of 
the  nature  of  international  law. 

It  has  been  suggested  above  that  all  legal  systems  are  more  or  less 
dependent  on  jurisprudence,  on  the  spontaneous  creation  of  law — not  by  a 
egislature  specifically  empowered  to  create  law,  but  by  a  mysterious 
alchemy.  It  is  clearly  inherent  in  such  a  situation  that  it  is  liable  at  any  time 
to  be  condemned  as  the  living-out  of  myth,  as  bondage  to  an  illusion.  It  is 
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also  a  commonplace,  however,  that  three  things  can  usually  be  said  about 
social  myths :  that  they  continue  to  exert  a  power  over  the  mind  even  when 
they  are  more  or  less  known  to  be  myths ;  that  they  often  serve  a  positive 
and  creative  social  function  despite  their  mythical  character;  and  that, 
precisely  because  of  their  mysterious  and  autonomous  character,  they  are 
inevitably  expressive  of  something  real  and  profound  in  the  society  in 
which  they  develop.  In  other  words,  it  is  not  enough  to  condemn  a  process 
or  a  system  by  saying  that  it  is  a  myth.  It  must  also  be  shown  that  it  is  a 
bad  myth,  counter-productive,  destructive. 

International  law  is  not  more  mythical  than  domestic  law.  Indeed, 
because  of  the  relative  simplicity  of  international  society  (in  terms  of  the 
number  of  participants)  and  the  relatively  exposed  machinery  of  inter¬ 
national  society  and  of  international  law  itself,  it  is  arguable  that  inter¬ 
national  law  is  less  mythical.  The  reason  why  the  finding  of  international 
law  has  traditionally  proceeded  from  a  more  or  less  disorganized  considera¬ 
tion  of  what  States  have  done  in  the  past  opinio  juris ,  and  of  the  views  of 
past  writers,  lawgivers,  governments  and  so  on,  is  not  any  desire  to  justify 
what  States  did  in  the  past  as  always  right,  nor  any  principle  of  ‘whatever 
was,  is  right’;  nor  is  it  an  attempt  to  foist  on  new  States,  and  on  new 
generations  in  old  States,  the  rules  concocted  by  old  States  and  by  the 
obsolete  ruling  classes  of  old  States.  Nor  is  it  mere  laziness.  The  past  is 
relevant  because  international  society,  in  a  more  evident  way  than  domestic 
society,  is  an  intensive  dialectical  process,  a  multiple  dialectical  process. 
International  society  evolves  in  consciousness  through  the  interaction  of 
States,  but  it  is,  like  all  societies  at  all  times,  threatened  by  the  forces  of 
anarchy,  solipsism  and  entropy.  From  time  to  time  these  forces  overwhelm 
the  daily  contact  between  governments,  and  wars  and  other  critical  events 
occur.  But  the  daily  contact  of  governments,  because  it  proceeds  peace¬ 
fully  for  much  of  the  time,  albeit  in  continual  confrontation  and  low-level 
friction,  evolves  critical  paths  or  conventional  programmes  which  favour  its 
continuation  and  its  orderly  development.  These  critical  paths  and  pro¬ 
grammes  evolve  as  if  by  a  process  of  natural  selection  those  which  are 
successful  are  retained  by  international  society.  Those  which  are  not 
successful,  which  lead  to  heightened  tension  or  tend  to  ultimate  chaos,  are 
avoided.  Some  of  those  critical  paths  and  programmes  which  are  retained 
are  perceived  as  rules  of  international  law. 

Such  a  process,  of  discovering  and  constantly  adjusting  personal  rules 
for  survival,  is  common  to  all  organisms.  It  has  been  well  said  that  an 
organism  is  not  only  an  organized  thing;  it  is  a  thing  organizing  itself.  The 
same  can  be  said  of  international  society  and,  indeed,  of  an  individual  per¬ 
son,  who  finds,  as  he  develops,  laws  of  his  own  personality  which  are 
asserted  by  his  own  particular  intelligence,  personality,  circumstances  and 
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personal  history  as  well  as  by  his  cultural  environment.  Their  validity  is 
tested  pragmatically  by  their  results.  Continually,  like  a  sophisticated 
electronic  machine,  a  feedback  process  ensures  that  these  personal  laws 
are  adjusted  in  the  light  of  experience  and  in  order  to  achieve  new  goals  and 
meet  new  challenges.  In  a  given  situation,  faced  with  a  new  challenge,  it  is 
theoretically  possible  for  the  individual  to  devise  a  complete  new  personal 
strategy  for  the  occasion.  But  normally  in  practice,  the  process  of  so  doing 
would  be  so  complicated  as  to  be  impossible.  Instead,  he  follows  the  strategy 
more  or  less  dictated  by  the  established  laws  of  his  personality.  As  John 
Stuart  Mill  said  in  a  related  context,  of  course  the  navigator  cannot  be 
expected  to  work  out  the  tables  of  the  Nautical  Almanack  each  time  he  sets 
sail.  As  with  the  individual  so  with  international  society,  the  fact  is  that 
international  society  is  a  fairly  experienced  organism.  With  over  five 
thousand  years  of  recorded  history  behind  it,  a  remarkably  consistent 
pattern  of  experience  has  developed,  the  uniformity  of  which  probably 
reflects  the  perennial  features  of  the  nature  of  man.  Wars,  alliances,  the 
rise  and  fall  of  empires,  plagues,  natural  disasters,  ideological  conflict, 
international  crimes,  the  oppression  of  the  weak,  the  tyranny  of  the 
majority — these  are  part  of  the  everlasting  story  of  history  and  are  not 
modern  inventions.  The  basic  problems  of  States  seeking  to  maximize 
their  security  and  prosperity  remain  remarkably  constant  over  so  long  a 
period  of  time,  and  the  incompatibilities  between  numbers  of  States  seek¬ 
ing  to  achieve  this  aim  on  a  planet  of  limited  dimensions  and  resources 
vary  in  degree  over  time,  but  hardly  in  kind.  The  relevance  of  the  past  is 
that  it  provides  evidence  of  countless  test-tube  experiments  of  conflict- 
resolution.  It  is  not  the  theory  of  what  would  be  reasonable  and  what  this 
or  that  State  might  seek  to  achieve  or  how  it  would  react.  It  is  the  story  of 
how  the  continuing  problems  have  been  presented  and  resolved  or  circum¬ 
vented  over  a  long  period  of  time.  The  policy-analysis  is  performed  in 
action  and  continuously. 

In  this  sense,  therefore,  international  law  can  be  regarded  as  the  natural 
law  of  international  society,  not  in  any  religious  sense  but  in  a  purely  secu¬ 
lar  sense.  It  is  the  law  by  which  international  society  prolongs  its  existence, 
and  to  find  that  law  it  is  first  necessary  to  discover  how  international 
society  has  managed  to  prolong  its  existence  in  the  past.  It  is  no  chance  or 
random  series  of  events  which  resulted  in  the  legal  doctrines  relating  to  the 
rights  of  States  in  respect  of  the  territorial  sea.  It  was  due  to  no  conscious 
evaluation  of  the  policy  considerations  involved  nor  was  it  due  to  any 
disregard  by  States  of  their  grave  concerns  in  respect  of  such  an  area.  The 
doctrines  in  question  were  the  resultant  of  numerous  different  forces:  the 
dialectic  of  the  interests  of  States ;  the  reflective  consciousness  of  politicians 
and  lawyers ;  the  changing  pattern  of  fact.  Such  doctrines  are  not  a  fact  but 
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a  process  and  there  can  be  no  justification  for  stopping  the  process,  or 
attempting  to  do  so,  and  saying  that,  hereafter,  the  resultant  will  be  taken 
from  only  such-and-such  verbalized  considerations — no  justification,  that 
is  to  say,  except  as  an  express  act  of  legislation  by  the  international  com¬ 
munity,  an  act  which  is  political  and  executive  as  much  as  the  meeting  of 
warships  in  an  actual  territorial  sea. 

Professor  McDougal  is  in  the  classic  tradition  of  the  opponents  of  the 
autonomous  theory  of  law,  a  direct  descendant  of  Bentham  and  Mill.  It  is 
a  debate  which  will  never  be  concluded ;  to  which  there  can  never  be  a  right 
answer.  Grotius,  already  in  1625,  had  words  addressed  to  Professor 
McDougal:1 

I  have  refrained  from  discussing  points  which  belong  to  another  subject;  as  the 
Utility  of  this  or  that  course ;  for  these  belong  to  a  special  Art,  namely,  the  Art  Political ; 
which  Aristotle  rightly  treats  as  a  separate  subject,  mixing  it  with  nothing  of  any  other 
kind ;  thus  differing  from  Bodinus,  in  whom  this  Art  is  confounded  with  Jus  in  our 
sense.  In  some  cases,  however,  I  have  made  mention  of  the  Utility  of  acts;  but  col¬ 
laterally  only,  and  in  order  to  distinguish  that  question  the  more  plainly  from  the 
question  of  Right. 

In  support  of  Grotius’s  point,  it  can  be  said  that  a  method  which  reduces 
law  to  policy  flies  in  the  face  of  consistent,  historical,  human  experience  of 
autonomous  law,  flies  in  the  face  of  contemporary  human  experience,  and 
does  violence  to  the  products  of  everyday  intuition.  But  there  is  no  way  of 
winning  such  an  argument  on  its  own  terms,  except,  possibly,  by  reference 
to  a  contemporary  policy  consideration. 

If  the  finding  of  law  is  laid  open  to  an  explicit  battle  of  interests  and 
values  conducted  in  words,  who  is  then  to  be  master  ?  Or  is  there  to  be  no 
master,  and  is  the  finding  of  the  law  to  become  an  endless,  actual  or  simu¬ 
lated,  process  of  negotiation  ?  It  would  not  be  surprising  to  find  that 
Professor  McDougal  attached  a  correspondingly  high  value  to  treaties  as  a 
source  of  law.  The  fact  that  a  codification  treaty,  for  example,  can  be  the 
product  of  the  most  explicit  kind  of  policy-analysis  must  make  it  a  worth¬ 
while  achievement,  so  far  as  he  is  concerned,  at  least  as  an  interim  achieve¬ 
ment,  pending  the  coming  of  the  day  when  unwritten  international  law 
can  also  be  found  and  applied  in  the  proper,  policy-orientated  way.  And 
it  is  no  doubt  right,  even  from  the  standpoint  of  the  traditional  method,  to 
give  a  cautious  welcome  to  codification  treaties  as  providing  a  new  plateau 
of  agreement,  as  it  were,  from  which  the  finding  of  international  law  can 
take  off  again.  For  various  reasons,  however,  it  is  as  well  to  sound  a  note  of 
caution. 

It  is  natural  that  Soviet  writers  should  believe  that  treaties  are  a  primary 
source  of  international  law,  superior  to  custom  to  the  extent  that  they  more 

1  De  Jure  Belli  et  Pads  (1625;  ed.  and  trs.  by  Whewell,  1853),  pp.  Ixxvii-lxxviii. 
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clearly  and  directly  derive  from  the  sovereignty  of  the  State  which,  for 
Soviet  writers  and  materialists  in  general,  seems  to  be  not  only  a  basic 
datum  of  international  society  but  also  its  basic  norm.  They  do  not  reject 
the  concept  of  custom  in  relation  to  international  law.  Unfortunately  it  is 
almost  impossible  to  form  any  clear  and  definite  picture  of  the  Soviet 
rationale  of  international  law,  despite  (or  perhaps  because  of)  the  amount  of 
material  now  available  outside  the  Soviet  Union.  But  it  seems  that  custom 
is  still  regarded,  in  a  distinctly  old-fashioned  way,  as  a  more  or  less  dis¬ 
embodied  form  of  agreement  between  States.  It  is  earnestly  to  be  hoped 
that  they  will  come  more  and  more  to  see  it  as  an  autonomous  source  and 
a  primary  source  of  law,  perfectly  compatible  with  Marxism — if  not  more 
compatible,  as  being  an  objective  expression  of  the  dialectic,  rather  than  a 
conscious  and  explicit  manipulation  of  situations,  as  is  the  conclusion  of 
treaties.  In  the  meantime,  it  is  no  coincidence  that  the  Soviet  L  nion  has 
initiated  or  wholeheartedly  supported  the  work  on  the  Declaration  on  the 
Principles  of  Friendly  Relations  between  States  and  the  work  of  the  Special 
Committee  on  the  Question  of  Defining  Aggression  and  the  various  declara¬ 
tions  adopted  by  the  United  Nations  General  Assembly.  And  it  is  certainly 
true  that  treaty  law  has  come  to  occupy  a  relatively  more  significant  place 
in  international  law  in  recent  years — both  in  substantive  treaties  and  in 
codification  treaties.  But  should  these  developments  be  wholeheartedly 
welcomed  ? 

Treaties  give  rise  to  a  dilemma,  a  paradox.  On  the  one  hand,  they  have 
a  totem-sanctity  which  has  been  recognized  throughout  recorded  history. 
On  the  other  hand,  they  can  be  seen  as  inimical  to  the  existence  of  autono¬ 
mous  law  in  international  society.  In  the  first  place,  they  are  a  political  act, 
the  product  of  an  explicit  confrontation  between  the  potential  contracting 
parties.  This  means  that  the  norms  which  they  contain  will  be  a  reflection 
of  the  power-relationship  of  the  parties,  a  relationship  which  is  itself  an 
adventitious  product  of  the  circumstances  which  happen  to  exist  at  the 
time  when  the  treaty  is  concluded.  One  valuable  characteristic  of  customary 
international  law  is  thereby  removed — its  emergence  over  a  period  of  time 
during  which  short-term  circumstances  may  average  out.  Secondly, 
treaties  almost  always  give  rise  to  serious  problems  when  the  circumstances 
change.  International  law  may  then  be  in  equal  disrepute  if  it  holds  a  reluc¬ 
tant  party  to  the  agreed  norms  or  if  it  allows  one  party  to  go  free  regardless 
of  the  norms.  It  is  too  soon  yet  to  say  how  this  problem  will  be  resolved,  if 
and  when  it  arises  in  relation  to  the  codification  treaties  concluded  since 
1945.  But  it  seems  probable  that,  sooner  or  later,  there  will  be  a  cause  for 
scandal  when  such  a  treaty  is,  in  whole  or  in  part,  treated  as  a  scrap  of 
paper.  Thirdly,  treaties  are  generally  regarded  as  a  ‘source  of  law’,  and  not 
only  by  Soviet  writers.  It  is  not  merely  a  verbal  objection  to  say  that  this  is 
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highly  regrettable.  Treaties  are  a product  of  law.  They  are  the  concretization 
of  the  intention  of  States  in  a  form  which  attracts  the  application  of  certain 
rules  of  law ;  they  take  that  form  in  order  to  attract  the  application  of  those 
rules.  If  anything,  treaties  are  a  source  of  policies  not  of  law.  The  regret¬ 
table  consequence  of  regarding  treaties  as  a  source  of  law  is  that  the 
consensual  character  of  the  treaty  thereby  appears  to  be  the  origin  of  the  ob¬ 
ligation.  But  ad  hoc  consent  is  a  political  act.  It  is  a  short  step  from  here  to 
removing  the  legal  character  (its  autonomy  from  the  will  and  the  interests 
of  its  immediate  subjects)  from  law  altogether,  and  to  regarding  it  as  the 
pursuit  of  a  State’s  interests  by  another,  taboo-supported,  means.  And,  of 
course,  this  is  precisely  the  direction  in  which  Soviet  writers,  with  their 
materialist  habits  of  mind,  have  sought  to  move  international  law;  it 
explains  why  the  Soviet  Union  is  so  comfortably  at  home  in  the  codification 
field  and  in  the  near-law/near-politics  world  of  the  General  Assembly 
declarations.  The  international  utilitarian  says:  come,  let  us  calculate, 
applying  our  calculus  of  values  and  policies  to  the  real  facts  of  the  situation. 
The  international  materialist  will  say:  yes,  let  us  negotiate.  They  may  find 
they  are  speaking  the  same  language.  It  is  greatly  to  be  hoped  that  the 
materialist  lawyer  will  come  to  recognize  the  degree  to  which  his  approach  is 
blind  to  the  long-term  interests  of  his  country  and  of  the  world  community. 
Hopefully,  too,  the  non-materialist  policy-lawyer  may  find  that  it  is  the 
grammar,  and  not  the  language,  which  he  and  the  materialist  have  in 
common,  and  he  may,  before  it  is  too  late,  choose  to  regard  with  suspicion 
those  who  come  bearing  treaties. 

It  is  respectfully  suggested,  in  conclusion,  that  Professor  McDougal’s 
approach,  as  discussed  above  and,  it  is  hoped,  not  caricatured,  would  seem 
to  be  essential  in  the  process  of  making  international  lawyers  more  sensi¬ 
tive  to  the  realities  of  an  exceptionally  complex  and  confusing  world;  that 
it  is  important  as  a  contribution  to  the  form  and  substance  of  international 
political  science  and  international  politics  (the  latter,  in  the  sense  of  value- 
based  dialogue  about  international  matters);  that,  because  of  its  compre¬ 
hensiveness  in  certain  respects  and  its  explicit  treatment  of  policy,  it  is  of 
great  utility  in  any  international  law  activity  where  there  is  an  openly 
legislative  element;  and  that  it  can  provide  a  rich  source  from  which  the 
traditional  method  of  finding  international  law  can  draw.  But  it  would  be 
regrettable,  to  say  the  least,  if  such  an  approach  were  to  be  put  forward  or 
to  be  generally  accepted  as  a  substitute  for  the  traditional  method  of  finding 
international  law,  with  that  method’s  relative  and  highly  convenient 
certainty,  its  remarkable  flexibility  and  sensitivity  over  time,  and,  above 
all,  with  the  strength  which  it  gains  from  being  found  by  men  but  created 
by  international  society  itself. 
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Annexe1 

Ought-patterns 

On  closer  analysis,  it  is  possible  that  the  ought-pattern  would  be  found 
to  include  two  kinds  of  pattern  representing,  respectively,  actual  or  hypo¬ 
thetical  situations  and  potential  situations  into  which  such  actual  or  hypo¬ 
thetical  situations  could  be  transformed.  The  ‘ought’  of  the  perceiver  is 
attached  to  a  pattern  representing  the  paths  (or  intermediate  patterns)  by 
which  the  first  kind  of  situation  could  be  transformed  into  the  second  kind. 
This  is  a  form  of  pattern  which,  as  it  were,  makes  trial  adjustments  of  the 
focus,  to  make  the  two  images  (of  the  situation-patterns)  converge.  The 
patterns  of  the  perceiver’s  values  (which  store  the  general  matrices  of  what 
is  desirable,  fruitful,  useful,  etc.  and  which  are  functional  to  the  brain  and 
derived  from  experience,  from  examination  of  external  sources  of  ought- 
patterns  (State  practice,  the  views  of  other  writers,  etc.)  or  excogitated  by 
the  perceiver  as  an  expression  of  his  own  psychology)  then  scan  the 
situation  patterns  and  the  focus  pattern  and  cause  a  preference  (consisting 
of  a  feeling  of  actual  or  expected  reduction  of  tension  flowing  from  the 
implementation  of  the  preferred  course  of  action  and  derived  in  the  same 
kind  of  ways  as  the  value  patterns)  to  be  attached  by  the  perceiver  to  the 
potential  situations  and  to  the  paths  by  which  they  can  be  realized.  The 
pattern  or  patterns  of  such  paths  may  then  be  externalized  by  the  labelling 
of  them  with  a  provisional  ‘ought’.  Whether  or  not  the  perceiver  will 
perceive  this  provisional  ‘ought’  as  a  rule  of  law  will  depend  on  other  scan¬ 
ning  processes  applied  to  the  provisional  ought-pattern  and  to  the  patterns 
flowing  from  the  other  sources  of  law.  (Such  scanning  may  precede, 
accompany  or  follow  the  forming  of  his  own  ‘ought’  by  the  perceiver.) 
Whether  or  not  the  provisional  ought-pattern  will  be  treated  as  a  rule  of 
law  will  depend  on  the  pattern  emerging  from  the  perceptions  of  others 
who  have  considered  the  matter  (writers,  governments,  tribunals).  Each 
time  that  a  writer,  a  Government  or  a  tribunal  carries  out  the  process 
(forming  a  pattern  from  the  subject’s  own  internal  patterns  and  from  the 
patterns  of  all  those  who  have  carried  out  the  process  before  and  whose 
results  are  known  to  the  subject),  the  resulting  pattern  becomes  more  dense, 
more  autonomous  of  the  will  of  the  subjects  and,  in  this  sense,  more  ob¬ 
jective.  Changes  of  fact  (for  example,  the  invention  of  new  weapons), 
changes  of  value  (for  example,  human  rights  concepts)  and  any  other 
changes  can  alter  the  patterns  at  any  time,  gradually  or  suddenly  and  not 
necessarily  by  conscious  adjustment  on  the  part  of  the  perceiver.  It  is  a 
continuous,  dynamic  and  cumulative  process,  taking  place  over  time  (and 


1  Referred  to  above,  p.  102. 
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over  a  period  of  time  longer  than  the  lifetimes  of  individuals  and  even  of 
States)  and  over  space  (taking  in  as  many  cultural  backgrounds  and  value 
systems  as  participate  in  the  process,  but,  because  of  its  co-operative  and 
objective  character,  not  necessarily  dominated  by  any  one  such  background 
or  system). 


RESERVATIONS  TO  THE  CONSTITUTIONS  OF 
INTERNATIONAL  ORGANIZATIONS* 

By  DR.  M.  H.  MENDELSON1 

Few  branches  of  the  law  of  treaties  have  developed  so  rapidly,  or  given 
rise  to  so  much  controversy,  as  that  governing  reservations  to  multilateral 
conventions.  Accordingly,  it  is  surprising  how  little  attention  has  been  paid 
to  the  question  of  reservations  to  one  very  important  type  of  convention — 
the  constitution  of  an  international  organization.  The  drafters  of  the  Vienna 
Convention  on  the  Law  of  Treaties2  tended  to  side-step  the  issue  as  one 
more  properly  pertaining  to  the  law  of  international  organizations;  and 
even  the  General  Assembly  discussion  of  the  Indian  reservation  to  the 
Convention  of  the  Intergovernmental  Maritime  Consultative  Organization 
(I.M.C.O.),  which  directly  raised  the  point,  turned  into  a  battle  over  the 
general  issue  of  reservations  in  which  the  specific  question  was  swiftly  lost 
from  sight.3  It  is  the  purpose  of  this  article  to  explore  the  law  and  practice 
on  reservations  to  the  constitutions  of  one  relatively  homogeneous  group  of 
organizations:  the  League  of  Nations,  the  United  Nations  and  the  Special¬ 
ized  Agencies  of  the  United  Nations.4 

I.  Where  Reservations  are  Expressly  Permitted 

International  Telecommunication  Convention.  Where  a  specific  authori¬ 
zation  is  found  in  the  constituent  instrument,  reservations  may  plainly  be 
formulated.5  None  of  the  instruments  under  consideration  here  itself 
contains  an  authorization,  but  one  is  incorporated  by  reference  in  the 
International  Telecommunication  Convention,  done  at  Montreux  in  1965. 
Article  1 5  of  the  Convention  makes  the  General  Regulations  of  the  Inter¬ 
national  Telecommunication  Union  (I.T.U.)  binding  on  all  the  members, 

*  ©  Dr.  M.  H.  Mendelson,  1971. 

1  M.A.,  D.Phil.  (Oxon.);  Lecturer  in  Law,  King’s  College,  London. 

2  Misc.  No.  31  (1969),  Cmnd.  4140.  The  Convention  is  not  yet  in  force. 

3  Cf.  below,  pp.  143-4,  162-9. 

4  For  present  purposes  the  International  Atomic  Energy  Agency  (I.A.E.A.)  and  the  Inter¬ 
national  Development  Association  (I.D.A.)  will  be  treated  as  Specialized  Agencies,  although 
neither  technically  qualifies  for  this  appellation;  cf.  Bowett,  The  Law  of  International  Institutions , 

(2nd  edn.  1970),  p.  59.  ,  .  „  .  .  ,  .  , 

The  constitutions  of  these  organizations  are  collected  together  in  Van  Panhuys,  Brinkhorst  and 
Maas  (Eds.),  International  Organization  and  Integration  (1968).  Subsequent  amendments  do  not 
affect  the  present  discussion. 

3  Cf.  Vienna  Convention  on  the  Law  of  Treaties,  Art.  19.  Although,  strictly  speaking,  the 
Convention  does  not  apply  to  treaties  concluded  before  its  entry  into  force  (Art.  4)  many  of  its 
provisions  codify  existing  principles  of  customary  international  law,  and  others  will  doubtless  be 
the  material  source  of  new  customary  rules. 
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and  included  in  these  Regulations  is  Rule  17  (2)  of  the  Rules  of  Procedure  of 
Conferences,  which  states  that  delegates  to  Plenipotentiary  Conferences 
may  make  reservations  to  the  Convention.  As  the  Convention  contains 
many  technical  provisions  in  addition  to  the  constitution  of  the  Union,  it  is 
in  practice  amended  and  re-enacted  by  a  Plenipotentiary  Conference  every 
few  years.1  Many  reservations  are  made  at  such  times,  although  the  deposit¬ 
ary,  the  General  Secretariat  of  the  Union,  has  interpreted  Article  17  (2)  to 
mean  that  reservations  may  be  made  only  at  the  time  of  signature,  and  has 
rejected  instruments  of  ratification  or  accession  containing  new  types  of 
reservation. 

Many  of  the  sixty-five  statements  contained  in  the  Final  Protocol  to  the 
1965  Montreux  Convention  are  simply  announcements  that  signature  does 
not  imply  recognition  of  a  particular  co-member’s  statehood,2  government3 
or  sovereignty  over  a  specific  piece  of  territory;4  others  are  merely  counter¬ 
declarations  by  the  objects  of  these  statements.5  Inasmuch  as  they  do 
not  purport  to  vary  or  exclude  the  application  of  the  terms  of  the  Con¬ 
vention  for  the  States  making  them,  such  statements  do  not  constitute 
true  reservations,  but  are  mere  declarations.6 

The  reservations  proper  fell  into  two  main  groups.  The  first  group  was 
concerned  with  substantive  operational  rules,  an  example  being  the  United 
States  refusal  to  accept  the  Telephone  Regulations  and  Additional  Radio 
Regulations7  which  are  incorporated  into  the  Convention  by  Article  15. 
Other  States  were  concerned  that  reservations  of  this  type  might  jeopardize 
their  own  telecommunication  services,  and  reserved  their  freedom  of  action 
should  such  a  contingency  arise.8  (To  the  extent  that  statements  of  the 
lattei  type  reset  ve  fieedom  of  action  in  relation  to  members  other  than 
the  State  making  the  original  reservation,  they  may  be  said  to  amount 


'  Plans  are,  however,  in  hand  for  the  conclusion  of  a  permanent  constitution  of  the  Union 
independent  of  the  technical  provisions  of  the  Convention. 

2  e.g.  statement  III,  concerning  Israel. 

3  e.g.  statement  IV,  concerning  South  Africa. 

4  e'fv  statement  V,  concerning  the  Falkland  Islands  and  Dependencies  and  the  British  Ant¬ 
arctic  Territories. 

5  e.g.  statement  XXI,  by  the  Republic  of  Korea. 

n 6  Fi  yiCTna  CoUerTltl0n  °nlhe  Law  of  Treaties,  Art.  2(1 )  (rf) ;  International  Law  Commission, 
raft  Articles  on  the  Law  of  Treaties,  General  Assembly  Official  Records ,  21st  Session,  Supple¬ 
ment  No.  9  (hereinafter  cited  as  T.L.C.  Draft  Articles’),  commentary  to  Art.  2  (1)  (d); Harvard 
Law  School,  Research  in  International  Law,  ‘Draft  Convention,  with  Comment,  Prepared  for 

o^otf?10",0'  Interpnatl°1?a/!  Law:  rLaw  of  Tries’,  American  Journal  of  International  Law, 
29  (193s),  Supplement,  Pt.  Ill  (hereinafter  cited  as  Harvard  Draft),  pp.  859-60;  Lachs  ‘Recog¬ 
nition  and  Modern  Methods  of  International  Co-operation’,  this  Year  Book,  3J  (I959j,  f2  1 
n  1920  the  League  Council  instructed  the  Secretary-General  not  to  express  an  opinion  on  the 
not  r Tn  ^  C°lombla, s  draft  declaration  of  accession  to  the  Covenant  to  the  effect  that  she  did 
not  recogn^ePanama  s  independence— League  of  Nations,  Council  Minutes,  2nd  Session,  4th 

rrw,P"  C  '  Fefijberg>  L  admission  de  nouveaux  membres  a  la  Soci£t<§  des  Nations  et  a 
Organisation  des  Nations  Umes’,  Recueil  des  cours,  80  (1952-I)  p  297  at  n  t 

7  Final  Protocol,  statement  XXVIII.  97’  P'  353  ' 

8  Ibid.,  statement  XXIX  (Ethiopia). 
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to  true  reservations,  as  opposed  to  objections.)  The  second  group  of  reser¬ 
vations  was  financial.  Several  members  reserved  their  position  should  any 
measure  be  adopted  which  might  lead  to  an  increase  in  their  contributory 
share  of  the  Union’s  budget,1  or  should  other  members  fail  to  pay  their 
share.2  These  reservations  also  gave  rise  to  counter-reservations,  whereby 
States  refused  to  meet  increases  in  their  own  assessments  resulting  from 
such  reservations.3  This  second  group  of  reservations  and  counter¬ 
reservations  seems  to  have  been  the  result  of  an  excess  of  caution :  certainly 
none  have  been  invoked  so  far.  Indeed,  this  whole  juridical  bedlam  could 
have  been  avoided  by  better  planning.  It  arose  from  the  fact  that,  at  the 
Plenipotentiary  Conference  which  drew  up  the  Montreux  Convention, 
delegations  were  allowed  an  extremely  short  time  in  which  to  formulate 
their  reservations,  and  were  forced  to  produce  unnecessary  ones  simply 
because  they  did  not  know  what  other  delegations  were  going  to  do. 


II.  Where  Reservations  are  Prohibited 

Where  the  treaty  prohibits  reservations,  either  expressly  or  by  necessary 
implication,  they  clearly  cannot  be  made.4 

Bank-Fund  Group.  Article  9  (2)  ( a )  of  the  Articles  of  Agreement  of 
the  International  Finance  Corporation  contains  such  a  proposition,  but 
for  no  apparent  reason  no  equivalent  clause  is  to  be  found  in  the 
Articles  of  Agreement  of  the  International  Monetary  Fund  and  Inter¬ 
national  Bank  for  Reconstruction  and  Development,  concluded  previously, 
or  those  of  the  International  Development  Association,  drawn  up  sub¬ 
sequently.  However,  none  of  the  States  entitled  to  become  original 
members  of  these  Agencies  did  in  fact  formulate  a  reservation,  and  the 
question  does  not  arise  for  subsequent  members,  because  the  terms  of 
their  admission  are  negotiated  with  the  relevant  organization  before  they 
join.5 

Universal  Postal  Convention.  Since  1929  it  was  the  practice  that  a 
reservation  could  only  be  made  to  a  Universal  Postal  Con\ention  if  it  was 
approved  by  the  Congress  which  drafted  the  Convention  and  was  included  in 
a  Final  Protocol  thereto.6  However,  when  the  1964  Vienna  Congress  divided 
the  Convention  into  a  series  of  Obligatory  Acts  of  the  Universal  Postal 
Union,  no  reservations  were  made  to  the  new  permanent  Constitution 
of  the  Union  (though  there  were  some  declarations  of  non-recognition). 


1  Ibid.,  statement  I  (Afghanistan). 

2  Ibid.,  statement  XXXVI  (Italy). 

4  Cf.  Vienna  Convention  on  the  Law  of  Treaties,  Art.  19  {a). 

s  e.g.  I.M.F.  Articles  of  Association,  Art.  2  (1). 

6  Cf.  Chaubert,  L’  Union  postale  universelle:  son  statut  juridique, 

ment  (1970),  pp.  34~6- 


Ibid.,  statement  II  (Algeria). 


sa  structure  et  son  fonctionne- 
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Consequently,  it  would  seem  that  no  reservation  to  the  Constitution  may 
now  be  made — a  conclusion  impliedly  confirmed  by  Article  22  (6),  which 
lays  down  rules  for  making  reservations  to  the  other  Acts  of  the  Union,  but 
is  silent  about  reservations  to  the  Constitution  itself. 

League  of  Nations.  The  signatories  of  the  Peace  Treaties  of  1919  and  1920, 
which  contained,  inter  alia ,  the  Covenant  of  the  League  of  Nations,  were 
prohibited  from  making  reservations.1  Similarly,  Article  1  (1)  of  the 
Covenant  itself  prohibited  the  formulation  of  reservations  by  the  thirteen 
‘bons  neutres’  who  were  invited  to  become  ‘original  members’  of  the 
League  by  adhering  to  the  Covenant  within  two  months  of  its  entry  into 
force.  Nevertheless,  the  Council  of  the  League  made  a  special  exception 
for  Switzerland.  In  the  first  place,  it  accepted  the  Swiss  declaration  that  her 
acceptance  of  the  Covenant  would  cease  to  have  effect  if  it  were  not  en¬ 
dorsed  by  the  cantons  and  the  people  in  a  referendum.2  Such  statements  do 
not  always  amount  to  reservations,3  but  this  one  probably  did  represent  a 
reservation  of  the  right  to  withdraw  if  cantonal  and  popular  approval  were 
not  obtained.  Secondly,  the  Council  permitted  Switzerland  to  limit  her 
obligation  to  participate  in  sanctions.  Membership  in  the  League  was 
incompatible  with  strict  neutrality,  since  Articles  16  and  17  of  the  Covenant 
obliged  members  to  abstain  from  and  prohibit  economic  intercourse  with 
a  State  which  resorted  to  war  in  violation  of  Articles  12,  13  or  15,  and  to 
afford  a  right  of  passage  through  their  territory  to  forces  participating  in 
military  sanctions.4  The  incompatibility  was  clearly  recognized  by  the 
members,  for  later  in  1920  the  Assembly  forced  Luxembourg  to  withdraw 
a  reservation  of  neutrality  attached  to  her  application  for  admission,  and  in 
i925  the  Council  refused  to  allow  Germany  to  make  a  reservation  excusing 
her  from  participating  in  sanctions.5  Nevertheless,  when  Switzerland  made 
her  accession  conditional  upon  the  passing  of  a  resolution  recognizing  the 
inviolability  of  her  territory  and  prohibiting  the  right  of  military  passage 
through,  and  the  carrying  out  of  military  preparations,  in  that  territory,  the 
Council  acquiesced.6  There  is  some  suggestion  in  the  resolution  that  the 
Council  was  simply  recognizing  that  the  obligations  upon  which  Switzer- 


1  Cf.  Hoijer,  Le  Pacte  de  la  Societe  des  Nations  (1926),  pp.  30-3. 

League  of  Nations,  Council  Minutes,  2nd  Session  (1920),  2nd  mtg.,  pp.  3-9;  3rd  mtg.,  p.  9; 

4th  mtg.,  pp.  6-7,  45-7;  6th  mtg.,  pp.  20-5 ;  Hudson,  ‘The  Members  of  the  League  of  Nations’ 
this  Year  Book,  16  (1935),  P-  130,  at  p.  145. 

3  They  may  simply  be  declarations  of  the  State’s  understanding  of  the  international  law  regard¬ 
ing  capacity  to  enter  into  treaties  coupled  with  notice  to  other  parties  of  the  government’s  limited 
competence,  or  attempts  to  accept  the  constituent  instrument  subject  to  a  condition  precedent  in 
which  case  there  is  no  true  acceptance  until  the  condition  is  fulfilled. 

4  Cf.,  ef  •-  Schindler,  ‘La  Neutrality  suisse  de  1 920  a  1 938’,  Revue  generate  de  droit  international 
public,  19  (1938),  p.  433. 

5  Cf.  Ray,  Comment aire  du  Pacte  de  la  Societe  des  Nations  (1930),  pp.  104-7;  Feinberg,  Recited 
des  coin's,  80  (1952-I),  p.  297,  at  pp.  352—3. 

6  Council  Minutes,  2nd  Session,  4th  mtg.,  p.  45. 
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land’s  permanent  neutrality  was  based  were  ‘international  engagements  for 
the  maintenance  of  peace’  within  the  meaning  of  Article  21  of  the  Covenant,1 
and  so  compatible  with  her  obligations  to  the  League ;  however,  as  some 
members  acknowledged,2  this  was  merely  an  unconvincing  attempt  to 
disguise  the  acceptance  of  a  reservation.  Strictly  speaking,  the  Council’s 
action  was  ultra  vires,  because  the  Covenant  categorically  prohibited 
reservations,  and  this  prohibition  could  only  be  waived  by  the  express 
agreement  of  all  the  parties.3  It  was  a  political  solution  to  a  political  prob¬ 
lem,  and  as  such  was  acquiesced  in  by  the  other  members. 


III.  Where  the  Treaty  is  Silent 

Where  the  constituent  instrument  is  silent  on  the  question  of  reservations, 
the  right  to  make  them  is  subject  to  the  relevant  rules  of  customary  inter¬ 
national  law.  An  exposition  of  this  branch  of  the  law  is  complicated  by  a 
number  of  factors.  First,  the  subject  of  reservations  to  multilateral  treaties 
has  long  been  acutely  controversial,  with  States  disagreeing  both  about 
what  the  law  says  and  about  what  it  ought  to  say.  Secondly,  different 
depositaries  have  followed  different  rules.  Thirdly,  depositaries  have  not 
always  been  consistent  even  with  themselves,  partly  because  it  is  difficult 
to  apply  one  set  of  rules  to  all  situations,4  and  partly  because,  ovei  the  last 
two  decades,  this  branch  of  the  law  has  been  revolutionized.5  It  will  be 
useful  at  this  stage  to  describe  the  developments  which  have  taken  place. 


Postwar  History  of  Reservations 

The  traditional  rule,  observed  in  the  depositary  practice  of  the  League  of 
Nations6  and— for  a  time— by  the  United  Nations  Secretary-General,  was  the 
‘unanimity  rule’ :  a  State  could  only  make  a  reservation  if  it  was  accepted 
by  all  the  parties  to  the  treaty.7  This  approach,  which  stressed  the  consen¬ 
sual  nature  of  treaties,  did  much  to  safeguard  the  integrity  of  multilateral 
conventions,  but,  by  making  the  acceptance  of  a  reservation  so  difficult  to 
obtain,  endangered  their  universality.  The  Pan-American  Union  preferred 


1  ‘Nothing  in  this  Covenant  shall  be  deemed  to  affect  the  validity  of  international  engagements, 
such  as  treaties  of  arbitration  or  regional  understandings  like  the  Monroe  doctrine,  for  securing 

the  maintenance  of  peace.’  , 

2  Cf.  Council  Minutes,  2nd  Session,  2nd  mtg.,  pp.  3-9;  3r<j  mtg.,  p.  9;  4th  m  g.,  p.  7. 

2  Cf  Ray,  Commentaire  du  Pacte  de  la  Societe  des  Nations  (1930),  P-  io4- 

4  Cf.  replies  to  the  United  Nations  Secretariat  Questionnaire  on  Depositary  Practice,  I.L.C. 

Ff  Fofthe9hitmyP?f.7etp99Holloway,  Modern  Trends  in  Treaty  Law  (1967),  PP-  4-67-542; 
Bishop,  ‘Reservations  to  Treaties’,  Recueil  des  cows,  io3  P-  *45  J  H,KS‘n3>  7  ^ 

ment  of  International  Law  through  the  Political  Organs  of  the  United  Nations  (1963),  PP-  293-302, 
I  L  C  Draft  Articles,  commentary  to  Arts.  16  and  17. 

o  League  of  Nations  Official  Journal  (1927),  PP-  770-2,  800-1,  880-2. 

7  Cf.  Harvard  Draft,  pp.  870-912. 
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a  different  system,  whereby  States  were  free  to  make  reservations,  but  the 
treaty  would  not  be  in  force  between  them  and  those  who  objected  to  their 
reservations ;  this  encouraged  universality,  but  at  a  great  cost  to  the  treaty’s 
integrity.  The  Communist  bloc,  for  their  part,  took  the  position  that  it 
was  incompatible  with  the  sovereignty  of  States  to  impair  in  any  way  the 
freedom  to  make  reservations. 

In  1951  the  International  Court  of  Justice  advised  the  General  Assembly 
of  the  United  Nations  that  reservations  to  the  Genocide  Convention  were 
permissible,  provided  they  were  compatible  with  its  object  and  purpose;  a 
State  making  such  a  reservation  would  be  a  party,  but  if  another  party  held 
that  the  reservation  was  not  compatible,  it  could  refuse  to  accept  it  or  to 
consider  itself  contractually  bound  to  the  State  making  it.1  The  Court  was 
careful  to  confine  its  reply  to  that  particular  Convention,  which  had  special 
characteristics,  such  as  its  embodiment  of  general  principles  recognized  by 
all  civilized  nations  and  binding  on  them  even  without  a  treaty,  its  uni¬ 
versal  scope,  and  its  purely  humanitarian  character,  without  individual 
advantages  or  disadvantages  for  contracting  States.  The  International  Law 
Commission,  which  had  been  requested  to  prepare  a  report  on  reservations 
to  multilateral  conventions  in  general,  noted  this  restriction  and  advised 
that  the  compatibility  test  was  too  subjective  to  be  applied  generally; 
accordingly,  it  recommended  the  retention  (with  minor  modifications)  of 
the  unanimity  rule.2 

However,  the  Opinion  of  the  Court  strengthened  the  position  of  the 
opponents  of  the  unanimity  rule,  and  while  they  could  not  induce  the 
General  Assembly  to  endorse  their  view  completely,  they  were  able  to 
prevent  it  from  adopting  the  recommendation  of  the  Commission.  The 
result  was  a  compromise.  By  Resolution  59^  (VI)  of  12  January  19^2,  the 
Assembly  decided  to  accept  the  Opinion  of  the  Court  as  regards  the  Geno¬ 
cide  Convention  itself;  with  respect  to  future  conventions  concluded  under 
the  auspices  of  the  United  Nations,  the  Secretary-General,  in  the  exercise 
of  his  depositary  functions,  was  directed: 

‘(i)  to  continue  to  act  as  depositary  in  connection  with  the  deposit  of 
documents  containing  reservations  or  objections,  without  passing 
upon  the  legal  effect  of  such  documents ;  and 

(ii)  to  communicate  the  text  of  such  documents  relating  to  reservations 
or  objections  to  all  States  concerned,  leaving  it  to  each  State  to  draw 
legal  consequences  from  such  communications.’ 

It  will  be  noted  that  the  resolution  did  not  even  mention  the  compatibility 

'  Reservations  to  the  Convention  on  Genocide ,  I.C.J.  Reports,  1951,  p.  i5. 

mP"  l  C'’  Rep°rt  °f  3rd  Session  (^SO,  General  Assembly  Official  Records,  6th  Session,  Supple- 
merit  ino.  g,  pp.  2—0. 
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test  applied  by  the  Court,  and  that  it  related  only  to  conventions  concluded 
subsequent  to  its  adoption,  the  unanimity  rule  still  applying  to  earlier 
treaties. 

One  other  approach  to  the  question  of  reservations  now  emerged. 
Certain  opponents  of  the  solutions  approved  by  the  Court,  the  Pan- 
American  Union  and  the  Communist  States,  realizing  that  the  unanimity 
rule  was  not  popular  enough  to  survive,  suggested  a  ‘collegiate’  system 
whereby  a  State’s  right  to  make  a  reservation  would  depend  on  the  consent 
or  acquiescence  of  a  certain  proportion  of  the  interested  States.1  This 
approach,  it  was  claimed,  would  do  more  to  promote  universality  of 
participation  than  a  strict  unanimity  rule,  but  would  at  the  same  time 
preserve  the  integrity  of  the  treaty  more  than  the  other,  decentralized 
systems.  The  proposal  had  much  merit  but,  except  where  the  constitutions 
of  international  organizations  were  concerned,  it  did  not  succeed,  largely 
because  States  could  not  agree  on  the  appropriate  majority. 

In  the  decade  which  followed  the  passing  of  the  General  Assembly 
Resolution  598  (VI),  there  were  a  number  of  important  developments.  In 
the  first  place,  there  was  a  rapid  expansion  of  the  international  community, 
which  made  the  unanimity  rule  less  appropriate  and  workable.  Secondly, 
the  effect  of  confining  the  United  Nations  Secretary- General  to  a  passive, 
‘post-office’  role  with  respect  to  reservations  to  post- 1951  conventions  was, 
in  fact  if  not  in  law,  to  subject  them  to  the  ‘flexible’  system:  States  learned 
to  live  with  this  system  and  to  accept  that  its  effect  on  the  integrity  of 
treaties  was  not  catastrophic. 

The  result  was  that  when,  in  1959,  the  question  of  reservations  came  up 
once  more  in  connection  with  the  Indian  ‘reservation’  to  the  I.M.C.O. 
Convention,2  the  pressures  in  favour  of  a  flexible  system  were  strong 
enough  to  induce  the  Assembly  to  revise  its  instructions  to  the  Secretary- 
General  by  making  the  ‘post-office’  procedure  applicable  to  all  treaties  of 
which  he  was  the  depositary.3  Technically,  this  was  not  a  pronouncement 
upon  the  legal  effects  of  reservations,  but  upon  the  notification  procedures 
of  the  Secretariat.  Nevertheless  it  was  bound  to  have  far-reaching  conse¬ 
quences,  for  the  Secretary-General  is  the  most  important  depositary  of 
multilateral  conventions;  if  he  fails  to  pronounce  upon  the  effect  of  a 
reservation  or  an  objection,  each  State  must  make  the  evaluation  for  itself 
and  differing  evaluations  will  prevent  the  unanimity  rule  from  operating 
properly.  Moreover,  the  very  large  majority  by  which  the  resolution  was 

1  Cf.  Lauterpacht’s  Report  to  the  International  Law  Commission  on  the  Law  of  Treaties, 
I.L.C.  Yearbook  (1953-II),  pp.  123-36;  Fitzmaurice,  ‘Reservations  to  Multilateral  Conventions’, 
International  and  Comparative  Law  Quarterly,  2  (1953),  P-  1 ;  Anderson,  Reservations  to  Multi¬ 
lateral  Conventions:  A  Re-examination’,  ibid.  13  (1964),  p.  45°- 

2  Examined  below,  pp.  162-9. 

3  G.A.  Resolution  1452  B  (XIV),  7  December  1959. 


i44  RESERVATIONS  TO  THE  CONSTITUTIONS 

passed  gave  a  clear  indication  of  the  direction  in  which  the  international 
community  was  moving.1 

The  outcome  was  that  when  the  International  Law  Commission  had 
to  decide  which  rules  on  reservations  to  propose  in  its  Draft  Articles  on 
the  Law  of  Treaties,  it  eventually  accepted  the  suggestion  of  its  Special 
Rapporteur  (Waldock)  and  opted  for  a  flexible  system.2  The  Commission 
felt  that  such  a  system  would  promote  the  universal  acceptance  of  treaties, 
while  at  the  same  time  protecting  other  parties  by  giving  them  the  oppor¬ 
tunity,  if  they  objected  to  a  reservation  within  a  reasonable  time,  to  treat 
the  reserving  State  as  not  having  become  a  party  so  far  as  they  were  con¬ 
cerned.  This  solution  was,  on  the  whole,  acceptable  to  governments,  and  it 
was  adopted  by  the  Vienna  Conference  on  the  Law  of  Treaties,  1968-9. 

The  key  provisions  of  the  Vienna  Convention  on  the  subject  of  reser¬ 
vations  are  Articles  19-21.  In  brief,  they  provide  that  reservations  to 
multilateral  conventions  may  be  made  unless  they  are  prohibited  by  the 
treaty  or  are  incompatible  with  its  object  and  purpose.  Unless  the  treaty 
otherwise  provides,  States  not  objecting  to  the  reservation  within  twelve 
months  of  being  notified  of  it  or  of  becoming  parties  (whichever  is  the  later) 
are  deemed  to  have  accepted  the  reservation,  and  the  treaty  is  in  force 
between  such  States  and  the  reserving  State,  though  they  are,  of  course, 
entitled  to  the  benefit  of  the  reservation  in  their  relations  with  the  State 
which  made  it.  If  they  definitely  express  such  an  intention,  States  objecting 
to  the  reservation  may  prevent  the  entry  into  force  of  the  treaty  between 
themselves  and  the  State  making  it. 

There  is,  however,  an  important  exception  to  the  scheme,  and  one  that  is 
directly  relevant  to  the  subject  of  this  article.  Article  20  (3)  of  the  Con¬ 
vention  provides:  ‘When  the  treaty  is  the  constituent  instrument  of  an 
international  organization  and  unless  it  otherwise  provides,  a  reservation 
requires  the  acceptance  of  the  competent  organ  of  that  organization.’ 
Although,  as  has  already  been  observed,3  the  Convention  is  not  strictly 
applicable  to  the  constitutions  of  the  United  Nations  and  Specialized 
Agencies,  the  adoption  of  Article  20  (3)  does  provoke  the  question:  what 
is  it  about  the  constitution  of  an  international  organization  which  makes 
exceptions  necessary  or  desirable  ? 

The  International  Law  Commission,4  the  United  Nations  Secretary- 
General,5  and  those  delegates  to  the  Sixth  Committee  of  the  Fifth,  Sixth 

Cf.  Higgins,  The  Development  of  International  Lazv  through  the  Political  Organs  of  the  United 
Nations  (1963),  pp.  301-2. 

2  I.L.C.  Draft  Articles,  commentary  to  Arts.  16  and  17.  3  Above,  p.  137  n.  5. 

4  The  corresponding  paragraph  of  the  Draft  Articles  was  adopted  by  the  Commission  by  seven¬ 
teen  votes  to  none,  I.L.C.  Yearbook  (1965-1),  p.  284. 

5  Report  on  Reservations  to  the  Genocide  Convention,  U.N.  Doc.  A/1372  (20  September  1950), 
p.  15;  Report  on  Reservations  to  Multilateral  Conventions :  the  Convention  on  the  I.M.C.O.’ 
A/4235  (6  October  1959),  pp.  12-13. 
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and  Fourteenth  Sessions  of  the  General  Assembly  who  addressed  their 
minds  to  the  problem1  were  unanimous  in  maintaining  that  the  consti¬ 
tutions  of  international  organizations  were  a  special  case,  and  that  their 
integrity  was  the  primary  consideration.  Some  thought  reservations  to  such 
instruments  wholly  impermissible,  while  others  thought  that  some  types 
could  be  countenanced,  but  only  if  authorized  by  all  the  members  or, 
alternatively,  by  the  competent  organ  of  the  organization  concerned.  Un¬ 
fortunately,  in  most  cases  no  reasons  were  given  for  these  assertions,  and 
even  when  they  were,  they  were  almost  invariably  superficial  or  confused. 

Before  attempting  to  discover  what  principles  apply  to  the  constitutions 
here  under  discussion,  and  what  the  practice  has  been,  it  will  be  useful  to 
look  a  little  more  closely  at  the  type  of  provisions  which  they  contain. 

The  Nature  of  the  Constitutional  Provisions 

For  reasons  which  will  soon  become  apparent,  the  desirability  of  per¬ 
mitting  a  reservation  to  a  multilateral  convention  to  be  made  may  depend 
on  the  nature  of  the  treaty  provision  involved.  Some  commentators  have 
appreciated  this,  but  have  proceeded  to  classify  the  conventions  themselves, 
as  opposed  to  individual  stipulations.2  This,  it  is  submitted,  is  an  over¬ 
simplification  :  a  convention  may  contain  a  preponderance  of  provisions  of 
type  A,  to  which  it  is  undesirable  that  reservations  be  made,  but  it  does  not 
inevitably  follow  that  no  reservations  ought  to  be  made  to  such  provisions 
of  type  B  as  the  treaty  may  contain. 

The  first  distinction  to  be  drawn  is  between  ‘reciprocal’  provisions  and 
‘normative’  ones.  A  reciprocal  provision  is  one  ‘the  essence  and  operation 
of  which  involvejs]  the  grant  by  each  of  the  parties  to  each  of  the  others  of  a 
number  of  reciprocal  rights,  benefits  or  privileges  which  the  parties  accord 
to,  and  receive  from,  one  another  inter  se ’ ;  normative  provisions  ‘operate 
for  each  party  per  se,  and  not  between  the  parties  inter  se — coupled  with 
the  further  peculiarity  that  they  involve  mainly  the  assumption  of  duties 
and  obligations  .  .  .’.3 

An  example  of  a  reciprocal  obligation  is  Article  16  of  the  1944  Chicago 
Convention  on  International  Civil  Aviation,  which  inter  alia  confers  upon 
Contracting  States  the  right  to  search  one  another’s  aircraft:  if  State  A 
made  a  reservation  refusing  to  recognize  the  right  of  other  States  to  search 
its  aircraft,  any  State  B  could  reciprocate  by  refusing  to  recognize  A’s  right 

1  General  Assembly,  Official  Records,  5th  Session  (1950-1),  6th  Committee,  2i6th-225th  mtgs., 
pp.  31-88,  esp.  at  pp.  51,  54,  63,  71  and  73;  ibid.,  6th  Session  (1951-2),  6th  Committee,  264th- 
278th  mtgs.,  pp.  69-149,  esp.  at  pp.  71,  92,  93,  106  and  116;  ibid.,  14th  Session  (1959),  6th 
Committee,  6i4th-629th  mtgs.,  pp.  69-159,  passim. 

2  e.g.  Fitzmaurice,  International  and  Comparative  Law  Quarterly,  2  (1953),  P-  1  >  esp.  at 
pp. 14-15. 

3  Ibid. ;  however,  the  distinction  is  there  applied  to  the  conventions  themselves. 
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of  search,  without  affecting  the  rights  of  third  States.  By  contrast,  that  part 
of  Article  12  of  the  Convention  which  makes  the  Rules  of  the  Air  governing 
flights  over  the  high  seas  mandatory  for  all  members  is  normative:  if 
State  A  refused  to  be  bound  by  it,  State  B  could  not  retaliate  without 
breaking  its  obligation  to  the  other  parties. 

A  further  distinction  can  be  drawn  between  ‘organizational’  provisions 
and  ‘substantive’  ones.  Organizational  provisions  essentially  relate,  as  their 
name  implies,  to  the  structure  and  operation  of  the  institution:  examples 
are  the  rules  relating  to  the  composition  of  organs  and  to  voting  therein. 
Substantive  provisions  are  independent,  in  the  sense  that  they  would  have  a 
legal  content  even  if  the  organization  did  not  exist  (albeit  that  the  organiza¬ 
tion  may  have  an  important  role  to  play  in  securing  their  observance).  For 
example,  the  obligation  in  Article  2  (3)  of  the  United  Nations  Charter  to 
settle  disputes  peacefully  would  have  a  legal  content  even  if  the  Organiza¬ 
tion  did  not  exist.1 

In  the  nature  of  things,  reciprocal  provisions  in  constituent  instruments 
are  substantive,  but  normative  provisions  may  be  either  substantive  or 
organizational.  Accordingly,  the  expression  ‘regulatory’  will  be  used  here  to 
describe  the  substantive  (i.e.  non-organizational)  normative  provisions. 

By  definition,  all  of  the  constitutions  with  which  we  are  concerned 
contain  organizational  provisions.  The  incidence  of  regulatory  provisions 
varies.  While  they  are  quite  common  in,  for  example,  the  United  Nations 
Charter  and  the  Chicago  Convention,  they  are  almost  non-existent  in  the 
Constitutions  of  the  United  Nations  Educational,  Scientific  and  Cultural 
Organization  (U.N.E.S.C.O.)  and  the  Food  and  Agriculture  Organization 
of  the  United  Nations  (F.A.O.).2  Reciprocal  obligations  are  extremely  rare; 
if  States  consider  a  matter  important  enough  to  warrant  the  involvement  of 
an  international  organization,  they  probably  have  a  strong  common  interest 
in  it,  and  often  only  a  normative  provision  will  be  capable  of  securing  such 
an  interest. 


Considerations  of  Principle 

Sovereign  equality.  If  a  State  makes  a  reservation,  it  is  attempting  to 
relieve  itself  of  part  of  the  burden  shared  by  the  other  members.  This  is 
essentially  incompatible  with  the  principle  of  the  sovereign  equality  of 


1  This  distinction  has  been  adumbrated  on  a  number  of  occasions,  but  has  apparently  never 
been  subjected  to  a  thorough  investigation.  Cf.  statements  by  India  concerning  its  ‘reservation’ 
to  the  I.M.C.O.  Convention,  Doc.  1MCO/A.  i/SR.  6,  pp.  3-6  (cf.  U.N.  Doc.  A/4235,  pp.  12-13); 
by  Bartos  and  Rosenne  in  the  International  Law  Commission,  I.L.C.  Yearbook  (1965-iy 
PP-  154-5.  159;  and  by  the  delegation  of  the  United  States  to  the  Vienna  Conference  on  the  Law 
of  Treaties  in  connection  with  the  possibility  of  objecting  to  reservations,  below,  pp.  149-51. 
t  Cf-  the  frequently  drawn  distinction  between  those  organizations  whose  goals  are  primarily 
regulatory  ,  and  those  whose  aims  are  essentially  ‘promotional’. 
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members,1  a  principle  which  seems  to  apply  to  international  organizations 
generally  (whether  or  not  their  charters  expressly  refer  to  it)  to  the  extent 
that  specific  constitutional  provisions  do  not  derogate  therefrom.2  In  a 
sense,  a  reservation  is  the  counterpart  of  an  attempt  by  the  organization  to 
impose  upon  a  candidate  for  admission  obligations  over  and  above  those 
provided  for  in  the  constituent  instrument;  and  if  one  reason  why  members 
have  refrained  from  imposing  extra  conditions  has  been  their  belief  that 
this  would  violate  the  principle  of  sovereign  equality,3  it  can  be  argued  that, 
by  the  same  token,  a  State  should  not  have  the  right  to  reduce  its  obligations 
through  a  reservation.4  It  is  true  that  the  rule  of  reciprocity — now  enshrined 
in  Article  21  of  the  Vienna  Convention — does  purport  to  protect  the  equal¬ 
ity  of  States  by  providing  that  a  reservation  modifies  the  provisions  of  a 
treaty  to  the  same  extent  for  non-reserving  States  in  their  relations  with 
the  reserving  State  as  it  does  for  the  latter  in  its  relations  with  them. 
However,  equality  is  effectively  preserved  by  this  rule  only  in  the  case  of 
reciprocal  obligations,  which,  we  have  already  seen,  are  rare  in  constituent 
instruments;  in  respect  of  the  far  more  common  normative  provisions,  it 
has  little  significance,  because  retaliatory  non-observance  will  involve  a 
breach  of  obligation  to  other  parties. 

Of  course,  the  argument  based  on  the  equality  of  States  need  not  be 
confined  to  constitutions  of  international  organizations.  It  can  be,  and 
indeed  has  been,  argued  that  the  principle  is  violated  by  allowing  reser¬ 
vations  to  be  made  to  the  normative  provisions  of  any  type  of  treaty.5 
Since,  by  refusing  to  prohibit  such  reservations  generally,  the  International 
Court  of  Justice,  General  Assembly,  International  Law  Commission  and 
Vienna  Conference  have  all  preferred  universality  to  equality,  it  might  be 
objected  that  the  latter  principle  cannot  now  be  relied  upon  to  justify  a 
refusal  to  permit  reservations  to  the  normative  provisions  of  one  type  of 
instrument.  However,  such  an  objection  would  overlook  an  important  fact. 
In  respect  of  other  types  of  treaty,  the  flexible  system  approved  at  Vienna 
does  go  some  way  towards  protecting  the  equality  of  States,  inasmuch  as  it 
permits  objecting  States  to  refuse  to  recognize  the  reserving  State  as  a  party 
so  far  as  they  are  concerned;6  but,  as  we  shall  see  shortly,7  members  of  an 

1  Cf.  Ray,  Commentaire  du  Pacte  de  la  Societe  des  Nations  (1930),  pp.  109-10;  Rosenne,  ‘Is  the 
Constitution  of  an  International  Organization  an  International  Treaty?’,  Comunicazioni  e  Studi, 
12  (1966),  p.  21,  at  p.  58. 

2  Cf.  Broms,  The  Doctrine  of  the  Equality  of  States  as  Applied  i  n  International  Organizations 
(1959). 

3  Cf.  my  doctoral  thesis  on  The  Acquisition  of  Membership  in  Selected  International  Organiza¬ 
tions  (Oxford  University,  1971,  n.p.). 

4  If  the  reservation  related  to  the  amount  which  the  reserving  State  was  willing  to  contribute 
to  the  organization’s  budget,  there  would  be  a  twofold  inequality :  not  only  would  other  members 
be  unable  to  reciprocate,  but  their  own  obligation  would  be  increased  proportionately. 

5  Cf.,  e.g.,  Fitzmaurice,  International  and  Comparative  Law  Quarterly ,  2  (1953),  p.  1. 

6  Vienna  Convention  on  the  Law  of  Treaties,  Art.  20  (4)  ( b ).  7  Below,  pp.  149-5 1- 
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international  organization  can  probably  have  no  such  right.  Accordingly, 
the  inequality  resulting  from  permitting  reservations  to  constituent 
instruments  is  of  a  different  order  from  that  arising  in  other  cases,  and  may 
well  justify  either  prohibiting  the  formulation  of  reservations,  or  at  most 
allowing  them  only  where  permission  is  expressly  given  by  the  competent 
organ  of  the  organization. 

Incompatibility  with  the  object  and  purpose  of  the  instrument.  As  has  already 
been  mentioned,  the  Vienna  Convention,1  echoing  the  Opinion  of  the 
International  Court  in  the  Genocide  Convention  case,  prohibits  the  formu¬ 
lation  of  a  reservation  incompatible  with  the  object  and  purpose  of  the 
treaty.  It  is  submitted  that  there  is  an  especially  strong  likelihood  of  such 
incompatibility  arising  in  the  case  of  reservations  to  the  constitutions  of 
international  organizations. 

The  charter  of  an  international  organization  differs  from  other  treaty 
regimes  in  bringing  into  being,  as  it  were,  a  living  organism,  whose  decisions, 
resolutions,  regulations,  appropriations  and  the  like  constantly  create  new 
rights  and  obligations  for  the  members.  If  parties  could  make  reser¬ 
vations  regarding,  say,  the  composition  of  an  organ,  or  the  majority 
required  to  pass  resolutions,  it  requires  no  great  effort  of  the  imagination  to 
realize  that  the  whole  system  would  soon  collapse  in  chaos,  and  that  the 
aim  of  the  treaty  would  be  frustrated.2  Admittedly,  reservations  to  sub¬ 
stantive  (as  opposed  to  organizational)  provisions  would  not  necessarily 
have  the  same  effect,  but  even  these  may  well  be  incompatible  with  the 
treaty’s  object  and  purpose:  if  States  go  to  the  trouble  of  setting  up  an 
organization  to  secure  the  observance  of  substantive  obligations,  it  is  prob¬ 
able  that  they  consider  such  obligations  to  be  of  fundamental  importance.3 

The  danger  cannot  be  avoided  under  the  rules  laid  down  by  the  Vienna 
Convention  for  treaties  other  than  constitutions.  Although  Article  19  (c) 
appears  categorically  to  prohibit  the  formulation  of  a  reservation  incom¬ 
patible  with  the  treaty’s  object  and  purpose,  the  provision  can  only  come 
into  play  if  someone  characterizes  the  reservation  as  incompatible.  The 
depositary  is  apparently  not  entitled  to  do  so,4  and  so  the  process  is 

1  Art.  19  (c). 

2  Cf.  Schermers,  ‘The  Suitability  of  Reservations  to  Multilateral  Treaties’,  Nederlands 
Tijdschrift  voor  Internationaal  Recht,  6  (1959),  P-  35°,  at  pp.  353-5.  The  learned  author  also  ob¬ 
serves  that  reservations  cannot  keep  pace  with  frequent  modifications  of  the  constituent  instru¬ 
ment  by  means  of  interpretation  and  formal  agreement.  This  may  well  be  so,  but  it  is  submitted 
that  the  fact  that  a  reservation  may  be  rendered  meaningless  by  subsequent  developments  does 
not  ipso  facto  make  the  reservation  incompatible  with  the  treaty’s  object  and  purpose,  or  otherwise 
inadmissible. 

3  The  fact  that,  in  the  Chicago  Convention,  only  Articles  43-66  are  labelled  ‘The  International 
Civil  Aviation  Organization’  should  not  be  permitted  to  obscure  the  fact  that  many  other  pro¬ 
visions  are  either  organizational  (e.g.  Art.  93)  or  involve  the  Organization  in  some  way  (e.g.  Art 
67). 

4  Cf.  Rosenne,  ‘More  on  the  Depositary  of  International  Treaties’,  American  Journal  of  Inter¬ 
national  Law,  64  (1970),  p.  838,  at  pp.  851-2. 
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decentralized — each  State  makes  the  characterization  for  itself.  But  since 
Article  20  (5)  equates  a  failure  to  object  with  acceptance  of  the  reservation, 
inertia  on  the  part  of  even  a  single  State  will  ensure  that  a  reserving  State 
will  become  a  party  to  the  treaty  even  though  the  reservation  is  arguably 
prohibited  by  Article  19  (c). 

Consequently,  the  only  effective  way  to  prevent  the  formulation  of  such 
reservations  is  to  require  the  assent  either  of  all  the  parties,  or  at  any 
rate  of  a  proportion  thereof.  The  second  alternative  is  preferable.  The 
unanimity  rule  may  once  have  reigned  supreme,  but  today  there  is  general 
agreement  that  it  is  unsuitable  for  treaties  open  to  a  large  number  of  States : 
it  impedes  universality  of  participation,  and  it  confers  a  power  of  veto  on 
every  single  party.  As  we  have  seen,  even  the  erstwhile  supporters  of  the 
unanimity  rule  came  to  favour  the  collegiate  system,  and  the  main  reason 
why  this  was  not  adopted  for  multilateral  conventions  generally  was  that 
States  could  not  agree  on  the  appropriate  majority.  However,  this  is  not  an 
obstacle  so  far  as  international  organizations  are  concerned:  ready-made 
collegiate  bodies,  in  the  form  of  organs  with  defined  voting  rules,  already 
exist. 

The  problem  of  objections.  The  problem  of  objections  is  another  reason 
why  the  general  system  adopted  at  Vienna  would  be  quite  inappropriate  for 
the  constitutions  of  international  organizations.  As  has  been  mentioned,  it 
is  an  essential  part  of  the  Vienna  Convention’s  provisions  on  reservations 
that  a  State  objecting  to  a  reservation  may,  if  it  so  desires,  prevent  the 
entry  into  force  of  the  treaty  between  itself  and  the  reserving  State.1  If 
State  A  made  a  reservation,  and  no  objection  were  raised  by  B,  but  C  did 
object  to  A’s  becoming  a  party,  the  following  situation  would  arise:  so  far 
as  B  was  concerned,  all  three  States  would  be  members;  so  far  as  C  was 
concerned,  only  it  and  B  would  be  members;  so  far  as  A  was  concerned,  it 
and  B  would  be  members,  but  presumably  C  would  not,  even  though  it  had 
joined  the  organization  before  A.  This  difficulty  also  applies  to  other  types 
of  multilateral  treaties,  but  the  disadvantages  would  be  particularly  acute  if 
the  Vienna  system  were  applied  to  the  constitutions  of  international  organiza¬ 
tions.  For  example,  in  the  situation  described  above,  State  C  could  object 
to  A’s  vote  being  counted  on  the  ground  that  A  was  not  a  member,  which  A 
and  B  would  of  course  dispute ;  if  no  organ  were  competent  to  determine 
the  issue,  the  result  would  be  chaos. 

This  relativity  of  membership  cannot  be  prevented  simply  by  conferring 
upon  an  organ  the  power  to  accept  or  reject  reservations,  so  long  as  members 
retain  the  right  to  object  to  them  and  unilaterally  to  prevent  the  entry  into 
force  of  the  treaty  as  between  themselves  and  the  reserving  State.  It  is 
essential  that  the  decision  of  the  competent  organ  bind  all  the  members.2 

1  Art.  20  (4)  ( b ).  2  Cf.  Rosenne,  Comunicazioni  e  studi,  12  (1966),  p.  21,  at  p.  62. 
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The  possibility  of  unilateral  objection  was  in  fact  raised,  in  a  somewhat 
obscure  manner,  by  the  United  States  Government  in  its  comments  on 
the  International  Law  Commission’s  provisional  draft  articles,  but  was 
apparently  not  taken  up  by  the  Commission.1  At  the  first  session  of  the 
Vienna  Conference  on  the  Law  of  Treaties  the  United  States  delegation 
raised  the  point  again,  proposing  that  there  be  added  to  the  paragraph 
conferring  on  the  competent  organ  the  power  to  accept  reservations  the 
words  ‘but  such  acceptance  shall  not  preclude  any  contracting  State  from 
objecting  to  the  reservation’.2  (The  United  States  was  apparently  willing  to 
forgo  the  right  to  object  to  reservations  to  organizational  provisions,  but 
reluctant  to  be  bound  by  an  organ’s  acceptance  of  a  reservation  to  a  sub¬ 
stantive  provision;  however,  it  did  not  elaborate  on  the  distinction.3) 
There  is  no  record  of  any  discussion  of  the  merits  of  the  proposal,  which  was 
accepted  by  thirty-three  votes  to  twenty-two,  with  twenty-nine  abstentions. 
Soon  afterwards,  however,  it  was  realized  that  its  adoption  could  give  rise  to 
the  above-mentioned  problem  of  relative  membership ;  it  would  also  entail 
drafting  problems,  since  the  paragraph  dealing  with  objections  to  reser¬ 
vations  did  not,  in  the  Commission’s  draft,  apply  to  the  paragraph  which 
excluded  the  constitutions  of  international  organizations  from  the  ‘flexible’ 
system.  Consequently  it  was  agreed  without  objection  that  the  United 
States  amendment  be  deleted,  ‘on  the  understanding  that  the  question  of 
reservations  to  constitutions  of  international  organizations  formed  part  of 
a  topic  already  before  the  International  Law  Commission,  and  that  mean¬ 
while  the  question  would  continue  to  be  regulated  by  general  international 
law’.4 

This  seems  to  have  been  a  face-saving  formula,  because  the  studies  of 
the  International  Law  Commission  on  ‘Relations  between  States  and  Inter¬ 
national  Organizations’  have  no  bearing  on  this  problem.  Moreover,  the 
position  in  general  international  law  is  uncertain.  On  the  one  hand,  to 
deprive  objecting  States  of  the  right  to  prevent  the  entry  into  force  of  the 
treaty  even  on  a  bilateral  basis  would  seem  to  be  a  derogation  from  their 
sovereign  right  not  to  be  bound  by  modifications  made  without  their 
consent,  and  thus  to  approach  the  Communist  States’  doctrine  of  an  un¬ 
restricted  right  to  formulate  reservations — a  doctrine  for  which,  it  is  widely 
agreed,  there  is  no  justification.  On  the  other  hand,  to  allow  an  objecting 
State  to  prevent  entry  into  force  between  it  and  the  reserving  State  leads 
to  the  absurd  relativity  of  membership  already  described.  Nor  is  it  particu- 

1  I.L.C.  Yearbook  (1965-11),  p.  3,  at  pp.  48,  51-2. 

2  U.N.  Conference  on  the  Law  of  Treaties,  Report  of  the  Committee  of  the  Whole  on  its  Work  at 
the  ist  Session  of  the  Conference  (1  May  1969),  A/CONF.  39/14,  I,  p.  121. 

3  U.N.  Conference  on  the  Law  of  Treaties,  Committee  of  the  Whole,  Provisional  Summary 
Records,  72nd  mtg.,  p.  3. 

4  A/CONF.  39/14,  I,  pp.  121-2. 
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larly  helpful  to  confine  the  right  to  cases  where  the  reservation  affects 
substantive  (as  opposed  to  organizational)  provisions,  as  the  United  States 
apparently  envisaged:  to  prevent  the  entry  into  force  of  the  treaty  between 
the  objecting  State  and  the  State  making  a  reservation  to  a  substantive 
provision  would  still  lead  to  relativity  of  membership.  It  is  submitted  that 
the  lesser  of  the  two  evils  is  to  make  the  decision  of  the  competent  organ 
conclusive. 

Reservations  and  the  acquisition  of  membership.  Support  for  this  conclusion 
can  also  be  found  in  the  fact  that  the  instrument  containing  the  reservation 
is  the  instrument  by  which  the  State  concerned  is  attempting  to  become  a 
member  of  the  organization.  If  the  organization  is  empowered  to  decide 
when  it  is  expedient  to  admit  new  members,  it  would  seem  reasonable  for  it 
also  to  decide  whether  the  conditions  on  which  a  ratifying  or  adhering 
State  is  seeking  to  join  are  compatible  with  membership.  This  is  preferable 
to  allowing  the  reserving  State  to  decide  the  matter  for  itself.  It  is  also  better 
than  enabling  individual  parties  to  block  the  entry  into  force  of  the  treaty 
between  the  reserving  State  and  other  parties — whether  all  othei  parties 
(under  the  unanimity  rule)  or  only  themselves  (by  means  of  objections). 

Reservations  and  interpretation.  A  statement  contained  in  an  instrument 
of  acceptance  or  the  like  may  raise  a  question  concerning  the  interpretation 
of  the  constituent  instrument.  For  example,  there  may  be  a  doubt  whether 
the  provision  which  the  State  refuses  to  accept  does  in  fact  impose  any 
obligation  upon  it :  if  it  does  not,  the  ‘reservation’  will  be  a  mere  declara¬ 
tion.1  Again,  it  is  a  matter  of  interpretation  whether  a  reservation  is  com¬ 
patible  with  the  object  and  purpose  of  the  treaty.  Although  the  depositary 
may  have  to  make  an  initial  characterization  of  the  statement  so  as  to 
decide  whether  to  refer  it  to  the  organization  concerned,  ‘the  depositary  is 
not  invested  with  any  competence  to  adjudicate  upon  or  to  determine 
matters  arising  in  connection  with  the  performance  of  its  functions  ,2  and 
so,  if  a  dispute  arises  concerning  the  performance  of  the  depositary’s 
functions,  it  is  the  duty  of  the  latter  to  refer  the  matter  to  the  competent 
organ  of  the  organization,  as  the  Vienna  Convention  recognizes.3  Nor 
would  it  be  appropriate  for  the  depositary  to  decide  upon  the  effect  of  the 
reservation;  its  role  is  essentially  a  passive  one,  and  in  any  case  it  is  not  in  a 
particularly  good  position  to  interpret  the  constitution  of  an  autonomous 
institution.  Still  less  desirable,  however,  are  unilateral  and  conflicting 
interpretations  by  existing  or  would-be  members.  Since  interpretation  by 
an  impartial  tribunal  is  not  normally  a  practicable  proposition  in  present 
circumstances,  the  choice  obviously  falls  upon  the  organization  itself.  The 
constituent  instrument  is  constantly  having  to  be  interpreted  for  a  variety 

1  cf.  the  Indian  ‘reservation’  to  the  I.M.C.O.  Convention,  below,  pp.  163-7. 

2  I.L.C.  Draft  Articles,  commentary  to  Art.  72  (2).  3  Art.  77  (2). 
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of  purposes,  either  by  a  specifically  authorized  organ,  or  by  those  organs 
that  have  to  interpret  it  in  order  to  perform  their  proper  functions;1  there 
is  no  reason  why  matters  should  be  different  where  reservations  are 
concerned.2  It  may  be  that  the  result  of  confiding  to  political  organs  the 
task  of  ruling  on  the  admissibility  and  effect  of  reservations  is  that  they  are 
guided  by  political  rather  than  purely  legal  considerations  (as  in  the  case 
of  the  Swiss  reservation  to  the  League  Covenant),  but  this  is  not  necessarily 
to  be  deprecated,  because  the  organization  is  in  the  best  position  to  decide 
what  the  circumstances  require.3 

Reservations  before  entry  into  force  of  the  treaty.  Where  the  constituent 
instrument  is  not  yet  in  force,  it  is  not  clear  whether  the  depositary  should 
circulate  the  document  containing  the  reservation  to  the  contracting  States 
for  their  approval,  or  wait  until  the  entry  into  force  of  the  treaty  and  the 
first  session  of  the  competent  organ  and  then  submit  the  document  to  that 
organ  for  its  approval.  Article  20  (3)  of  the  Vienna  Convention,  requiring 
reservations  to  a  constituent  instrument  to  be  submitted  to  the  competent 
organ,  does  not  expressly  deal  with  this  point,  though  its  wording  is 
certainly  wide  enough  to  apply  to  reservations  made  before  entry  into  force. 
At  the  first  session  of  the  Vienna  Conference,  Austria  submitted  an  amend¬ 
ment  to  the  corresponding  draft  paragraph  which  would  have  added  the 
words:  ‘When  the  reservation  is  formulated  while  the  treaty  is  not  yet  in 
force,  the  expression  of  the  consent  of  the  State  which  has  formulated 
the  reservation  takes  effect  only  when  such  competent  organ  is  properly 
constituted  and  has  accepted  the  reservation.’4  This,  together  with  a 
similar  diaft  amendment  by  China,  was  referred  to  the  Drafting  Committee, 
but  neither  suggestion  was  accepted.5  No  reason  for  their  rejection  appears 


In  the  course  of  the  operations  from  day  to  day  of  the  various  organs  of  the  Organization  it 
is  inevitable  that  each  organ  will  interpret  such  parts  of  the  Charter  as  are  applicable  to  its  particu¬ 
lar  functions.  The  process  is  inherent  in  the  functioning  of  any  body  which  operates  under  an 
instrument  defining  its  functions  and  powers’,  Report  of  Committee  IV/ 2  of  the  United  Nations 
Conference  on  International  Organizations  (San  Francisco,  1945),  13  U.N  C  I  O  Docs  n  7ot  at 
pp.  709-10.  ’’  '  J’ 


There  is  a  brief  reference  to  this  point  in  the  records  of  the  International  Law  Commission. 
Ill  its  comments  on  the  relevant  paragraph  of  the  Commission’s  draft  articles,  the  United  States 
Government  asked :  ‘As  the  effect  of  a  reservation  is  essentially  a  legal  matter,  does  not  [the 
Commission  s  Pr°POsal]  assign  to  an  international  organization  functions  that  should  more 
properly  be  handled  by  the  International  Court?’,  I.L.C.  Yearbook  (1965-II),  p.  48.  The  Special 
Rapporteur  (VV aldock)  replied :  ‘The  observations  of  the  United  States  Government,  in  so  far  as 
they  may  imply  that  in  the  sphere  of  reservations  an  organization  is  never  competent  to  interpret 
and  apply  its  constituent  instrument  and  that  this  function  belongs  exclusively  to  legal  tribunals 

to  decide  °o^°i  qUftlon  seems  rather  to  be  whether  an  organization  is  competent 

will  nodHo  hrbeha  f  °f  S  muembers'  seeming  the  acceptance  of  a  reservation.  The  Commission 
should ^formulnrreXamme  l  qUef  ^  in  the  meanwhile  the  Special  Rapporteur  feels  that  he 

the  aonheahoi  of  l3hragraph  ?  °n  baS1S  °f  thC  PrinciPle  adopted  by  the  Commission.  Clearly 
applicat.on  of  the  principle  is,  however,  subject  to  the  “established  rules  of  the  organization’’ 
.  .  .  ,  ibid.  pp.  51-2  (italics  in  the  original). 

<  Comunicazio™  «  studi,  12  (1966),  p.  21,  at  pp.  62-3. 

A/CONF.  39/14,  I,  pp.  115-16.  c  T,  , 

5  Ibid.,  p.  122. 
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from  the  records,  but  a  probable  explanation  is  that  the  Drafting  Com¬ 
mittee,  in  line  with  the  general  policy  of  the  Conference,  was  reluctant  to 
become  involved  with  the  law  of  international  organizations  if  it  could 
avoid  it.  In  principle,  the  Austrian  and  Chinese  approach  is  the  correct  one, 
because  reservations  made  before  the  entry  into  force  of  the  constituent 
instrument  can  be  just  as  undesirable  as  those  made  afterwards.  The  fact 
that,  if  this  solution  is  adopted,  the  instrument  containing  the  reservation 
should  not  count  towards  bringing  the  treaty  into  force,  is  a  small  price  to 
pay  for  ensuring  the  organization’s  control  over  reservations.1 

‘ The  competent  organ’.  The  Vienna  Conference  deliberately  avoided 
defining  ‘the  competent  organ’  because  it  thought  that  this  was  a  matter 
for  each  organization  and  did  not  want  to  enter  into  the  law  of  international 
organizations  more  than  was  absolutely  necessary.  Rosenne  says:  ‘In 
practice  it  is  believed  that  either  the  organ  which  has  competence  in  the 
matter  of  admission  of  new  members,  or  the  organ  which  has  competence 
to  interpret  the  constituent  instrument,  is  normally  competent  in  the  matter 
of  reservations.’2  So  far  as  it  goes,  this  statement  is  perfectly  acceptable, 
but  the  difficulty  is  that  no  indication  is  given  by  Rosenne  (or  anyone  else) 
as  to  what  should  be  done  if  the  organ  competent  to  admit  is  not  the  same 
as  the  organ  empowered  to  interpret.  For  example,  under  Article  84  of  the 
Chicago  Convention,  the  primary  responsibility  for  interpretation  rests 
with  the  Council  of  the  International  Civil  Aviation  Organization 
(I.C.A.O.);  but  under  Article  93,  the  Assembly  is  the  organ  competent  to 
deal  with  applications  for  admission. 

Where  the  reservation  is  made  in  connection  with  an  application  for 
admission,3  the  most  practical  solution  would  be  to  leave  the  decision  to  the 
organ  competent  to  accept  applications  for  admission,  since  it  is  this  organ 
which  will  ultimately  have  to  decide  whether  or  not  to  accept  the  candidate. 
However,  where  the  statement  in  question  is  contained  in  an  instrument 
deposited  by  a  State  entitled  to  join  (whether  as  an  original  or  as  a  sub¬ 
sequent  member),  this  approach  is  less  obviously  correct,  and  there  is  a 
potential  conflict  of  jurisdiction  between  the  organ  entitled  to  admit  and 
the  organ  entitled  to  interpret.4  In  such  a  situation,  if  the  organization  has 
no  rules  to  deal  with  the  problem,  perhaps  the  best  policy  would  be  to 
leave  the  power  to  decide  whether  a  statement  is  a  reservation  to  the 
executive  council,  and  the  power  to  decide  whether  to  accept  a  reservation 
to  the  plenary.  Apart  from  offering  a  convenient  rule  of  thumb,  this  might 
also  have  practical  advantages.  The  executive  council,  which  often  has  at 

1  It  is  anticipated  that  the  course  advocated  here  will  in  practice  be  followed  by  depositaries 
where  feasible,  and  that  if  difficulties  arise  they  will  consult  the  most  interested  parties. 

2  Comunicazioni  e  studi,  12  (1966),  p.  21,  at  p.  62  n.  108. 

3  This  is  rarely  likely  to  occur;  cf.  below,  pp.  154-5. 

4  As  in  the  case  of  I.M.C.O.;  see  below,  p.  167. 
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least  a  shared  competence  to  interpret  the  constitution,  meets  far  more 
often  than  the  plenary;  if  the  statement  is  going  to  be  held  not  to  amount 
to  a  reservation,  it  is  desirable  that  this  finding  be  made  as  quickly  as 
possible  so  that  the  State  concerned  can  join  the  organization  without 
having  to  wait  for  a  meeting  of  the  plenary.1  If,  on  the  other  hand,  the 
statement  is  held  to  be  a  reservation,  a  matter  of  policy  is  involved  which  is 
best  dealt  with  by  the  plenary.  This  is  the  organ  with  the  primary  re¬ 
sponsibility  for  general  organizational  policy;  it  controls  the  admission  of 
new  members;2  it  has  at  least  a  shared  power  of  interpretation;  and,  as  the 
sole  body  on  which  all  the  members  are  represented,  it  is  the  one  most 
suited  to  dealing  with  reservations  on  a  collegiate  basis. 

The  majorities  needed  in  the  organs  concerned  will  of  course  depend  on 
the  relevant  constituent  instrument  and  rules  of  procedure. 

The  Practice 

Before  proceeding  to  analyse  the  practice  concerning  reservations  to 
those  constitutions  which  make  no  provision  for  them,  one  general  point 
should  be  noted.  The  question  of  formulating  reservations  hardly  arises 
in  the  case  of  States  which  can  only  join  the  organization  by  submitting  an 
application  for  admission,  as  opposed  to  simply  depositing  an  instrument  of 
ratification  or  adhesion.3  Where  the  admissions  article  provides  that  a 
candidate  becomes  a  member  on  depositing  an  instrument  of  acceptance 
after  approval  of  its  application,4  an  instrument  into  which  a  reservation  is 
inserted  amounts  either  to  a  counter-offer  or,  more  probably,  to  an  attempt 
to  impose  further  terms  after  an  agreement  has  been  concluded,  and  as 
such  ought  to  have  no  effect.  If  that  is  so,  the  question  really  only  poses 
itself,  in  the  context  of  the  admission  of  new  members,  if  the  reservation  is 
contained  in  the  application  itself,  or  if  the  instrument  of  acceptance  in 
which  it  is  contained  has  to  be  deposited  prior  to  consideration  of  the 
application  by  the  organization.5  In  such  a  case,  if  the  necessary  majority 
in  favour  of  admission  is  obtained,  the  reservation  must  be  deemed  to  have 
been  accepted  by  the  organization. 

1  It  is  submitted  that  the  broadly  representative  character  which  executive  councils  now 
possess  is  sufficient  insurance  against  the  plenary’s  rights  being  prejudiced  by  a  determination 
that  a  statement  does  not  amount  to  a  reservation.  If  a  serious  problem  of  interpretation  arises, 
the  council  will  most  probably  remit  the  question  to  the  plenary. 

2  Albeit  that  in  some  cases  it  can  only  admit  States  which  have  first  obtained  a  favourable 
recommendation  from  the  executive  council;  cf.  Advisory  Opinion  on  Competence  of  Assembly 
regarding  Admission  to  the  United  Nations,  I.C.J.  Reports,  1950,  p.  4. 

3  In  connection  with  admission  to  the  United  Nations,  Scelle,  the  representative  of  France  in 
the  first  Admissions  case,  observed:  ‘A  vrai  dire,  on  voit  mal  comment  des  reserves  pourraient 
6tre  faites  .  .  .  dans  une  declaration  de  candidature  .  .  .’,  Conditions  of  Admission  of  a  State  to 
Membership  in  the  United  Nations  {Article  4  of  the  Charter),  I.C.J.  Pleadings,  1948,  p.  67. 

4  e.g.  Constitution  of  the  International  Labour  Organization  (I.L.O.),  Art.  1  (4). 

5  As  in  the  United  Nations:  Charter,  Art.  4  (1);  Security  Council  Provisional  Rules  of  Pro¬ 
cedure,  Rule  58;  General  Assembly  Rules  of  Procedure,  Rule  135. 
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However,  applicants  for  admission  are  seldom  in  a  position  to  exert 
pressure,  and  so  reservations  are  unlikely  to  be  formulated  or  accepted.  In 
fact,  this  writer  has  been  able  to  discover  only  three  such  attempts  among 
all  the  applications  to  join  the  League  of  Nations,  the  United  Nations,  and 
the  Specialized  Agencies.  The  first  two  were  the  bids  by  Luxembourg  and 
Germany  to  induce  the  League  of  Nations  to  accept  reservations  regarding 
their  neutrality,  which  we  have  already  observed  to  have  been  unsuccessful. 
The  third  was  San  Marino’s  attempt  to  fix  a  ceiling  on  her  contributions  to 
the  budget  of  the  World  Health  Organization  (W.H.O.);  when  she  refused 
to  withdraw  this  reservation,  the  World  Health  Assembly  rejected  her 
application  for  admission.1 

Accordingly,  we  may  leave  to  one  side  reservations  made  by  applicants 
for  admission  and  concentrate  upon  those  formulated  by  States  entitled  to 
join  the  organization  by  signing,  ratifying,  accepting,  approving  or  acced¬ 
ing  to  the  constituent  instrument. 

The  United  Nations.  The  United  Nations  Charter  and  the  rules  of  pro¬ 
cedure  of  the  General  Assembly  and  Security  Council  do  not  say  whether 
reservations  may  be  formulated.  At  the  San  Francisco  Conference,  Sub¬ 
committee  IV/2/A  on  the  Coming  into  Force  of  the  Charter  attempted  to 
draw  the  attention  of  the  ‘appropriate  Committee’  of  the  Conference  to  the 
need  for  considering  whether  to  permit  them,2  but  the  suggestion  was  not 
acted  upon.  However,  none  of  the  51  States  entitled  to  become  original 
members  of  the  United  Nations  by  ratifying  the  Charter  did  in  fact 
formulate  a  reservation.  According  to  Kopelmanas,3  there  were  two  reasons 
for  this.  First,  there  was  uncertainty  as  to  the  legal  consequences  of  formu¬ 
lating  a  reservation  at  a  time  when  the  unanimity  rule  still  had  many 
adherents.  Secondly,  there  was  a  general  anxiety  for  the  Charter  to  be 
accepted  as  quickly  as  possible,  before  anyone  had  second  thoughts; 
reservations  might  deter  other  States  from  adhering  to  it,  or  delay  its  entry 
into  force. 

Unlike  the  position  in  some  Specialized  Agencies  (which  United  Nations 
members  can  join  by  simply  depositing  an  instrument),  States  not  entitled 
to  ratify  the  Charter  can  only  join  the  United  Nations  if  they  are  elected. 
None  of  the  eighty-odd  States  which  have  sought  admission  appears  to 
have  attempted  to  formulate  a  reservation.  It  is  arguable  that  two  of  the 
conditions  of  eligibility  mentioned  in  Article  4  (1),  namely,  acceptance  of 
the  obligations  set  forth  in  the  Charter  and  willingness  to  carry  them  out, 
preclude  the  formulation  of  reservations;  in  any  case,  it  seems  unlikely  that 
the  Organization  would  be  willing  to  make  concessions  on  this  point. 


x  Proceedings  of  Second  World  Health  Assembly,  Official  Records  of  WH.O  21  (1949), 
®  2  13  U.N.C.I.O.  Docs.,  p.  824. 

PP3  V Organisation  des  Nations  Unies.  I:  Les  Sources  constitutionelles  de  I’ONU  (i947),  PP-  iao_I- 
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There  are  also,  perhaps,  more  fundamental  reasons  for  considering 
reservations  to  the  Charter  inadmissible.  Reservations  to  organizational 
provisions  would  be  totally  inconsistent  with  member  status,  while  reser¬ 
vations  to  regulatory  provisions  would  infringe  the  principle  of  the 
sovereign  equality  of  members  expressly  enshrined  in  Article  2  (i);  there 
are  no  purely  reciprocal  provisions.  Moreover,  it  would  be  very  difficult,  if 
not  impossible,  to  find  a  provision  to  which  a  reservation  could  be  made 
without  incompatibility  with  the  very  wide  objects  and  purposes  of  the 
Charter.  Finally,  several  of  the  substantive  provisions  of  the  Charter 
constitute  binding  rules  of  customary  law,1  and  States  may  not  evade  such 
obligations  by  simply  making  reservations.  When  the  General  Assembly’s 
Sixth  Committee  discussed  reservations  at  its  Fifth  and  Sixth  Sessions, 
there  was  a  general  consensus  that  none  could  be  made  to  the  Charter,2  and 
the  Repertoire  of  Practice  of  the  Security  Council  declares  this  to  be  the 
practice  of  the  Organization.3 

However,  the  question  could  still  arise  whether  a  declaration  by  a  can¬ 
didate  for  admission  to  the  United  Nations  amounted  to  a  reservation.  On 
one  view,  the  Organization  might  be  thought  to  be  precluded  from  settling 
the  issue,  for  the  wording  of  Article  4  (i)  of  the  Charter4  appears  to  restrict 
the  judgment  of  the  Organization  to  a  determination  of  the  candidate’s 
willingness  and  ability  to  carry  out  the  Charter  obligations.  Indeed,  the 
Co-ordination  Committee  of  the  San  Francisco  Conference  altered  Com¬ 
mittee  1/2’s  text  of  Article  4  (1)  to  its  present  form  precisely  in  order  to 
avoid  the  appearance  of  subjecting  the  question  of  the  acceptance  of  the 
Charter  to  the  judgment  of  the  Organization.5  However,  the  Co-ordination 
Committee  does  not  seem  to  have  had  the  present  problem  in  mind.  For 
the  same  reason,  it  is  submitted  that  too  much  significance  should  not  be 
attached  either  to  the  fact  that  Rule  60  of  the  Provisional  Rules  of  Procedure 
of  the  Security  Council  and  Rule  137  of  the  Rules  of  Procedure  of  the 
General  Assembly  only  require  those  organs  to  consider  whether  the  appli¬ 
cant  is  a  peace-loving  State,  able  and  willing  to  carry  out  the  obligations  of 
the  Charter,  or  to  the  fact  that  only  those  four  conditions  were  normally 
referred  to  in  resolutions  expressing  the  General  Assembly’s  view  that 
certain  candidates  rejected  by  the  Security  Council  were  indeed  qualified 
for  membership.6  Neither  Goodrich,  Hambro  and  Simons,  who  say  that 

1  Indeed,  some  articles  are  regarded  as  embodying  rules  of  ius  cogens. 

2  General  Assembly  Official  Records,  5th  Session  (1950-1),  6th  Committee,  2i6th-225th  mtgs., 
pp.  31-88;  ibid.,  6th  Session  (1951-2),  6th  Committee,  264^-278*  mtgs.,  pp.  69-149. 

3  (1946-51).  P-  263. 

4  Membership  ...  is  open  to  all  other  peace-loving  States  which  accept  the  obligations  con¬ 
tained  in  the  present  Charter  and,  in  the  judgment  of  the  Organization,  are  able  and  willing  to 
carry  out  these  obligations.’ 

s  7  U.N.C.I.O.  Docs.,  p.  184. 

6  G.A.  Resolution  296  (IV)  of  22  November  1949. 
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each  applicant  decides  for  itself  whether  it  accepts  the  Charter,1  nor 
Kelsen,  who  asserts  that  ‘acceptance’  is  susceptible  of  objective  ascertain¬ 
ment,2  seem  to  have  considered  the  present  difficulty.  On  the  other  hand, 
there  is  the  dictum  of  the  International  Court  of  Justice  in  the  first  Ad¬ 
missions  case  (albeit  in  another  context),  that  all  five  conditions  are  subject 
to  the  judgment  of  the  Organization’.3  It  is  submitted  that  this  view  is  the 
correct  one :  someone  has  to  decide  whether  the  statement  is  a  reservation, 
and  it  would  be  absurd  if  the  State  making  it  could  bind  the  Organization 
by  its  own  characterization.4 

U.N.E.S.C.O.,  Food  and  Agriculture  Organization,  and  World  Meteoro¬ 
logical  Organization.  The  question  of  reservations  to  the  constitutions  of 
U.N.E.S.C.O.,  F.A.O.,  and  the  World  Meteorological  Organization 
(W.M.O.)  seems  never  to  have  arisen.  In  the  first  two  Agencies,  the  obli¬ 
gations  of  members  are  almost  entirely  organizational,  so  that  reservations 
would  hardly  be  appropriate  even  if  States  were  inclined  to  formulate 
them.  In  the  W.M.O.  Convention  there  are  indeed  substantive  obligations, 
but  they  are  technical  and  not  at  all  onerous,  so  that  there  is  little  incentive 
to  try  to  derogate  from  them. 

International  Labour  Organization.  Article  1  (3)  and  (4)  of  the  Constitu¬ 
tion  of  the  I.L.O.  provides  that  members  of  the  United  Nations,  and  other 
States  whose  applications  have  been  approved  by  the  International  Labour 
Conference,  become  members  of  the  I.L.O.  on  communicating  to  the 
Director-General  of  the  Organization  their  ‘formal  acceptance  of  the 
obligations  of  the  Constitution’.  Article  28  (6)  (b)  of  the  Standing  Orders 
of  the  Conference,  dealing  with  the  admission  of  new  members,  merely 
reiterates  this  requirement,  but  Article  27  (1)  of  the  Standing  Orders,  in 
dealing  with  adhesion  by  United  Nations  members,  requires  the  communi¬ 
cation  of  a  ‘formal  and  unconditional  acceptance’,5  which  seems  to  go  beyond 
the  constitutional  requirement.  The  relevant  section  of  the  Standing 
Orders  was  adopted  without  discussion  by  the  31st  Session  of  the  Con¬ 
ference  in  1948  on  the  recommendation  of  the  Standing  Orders  Committee 
whose  Rapporteur  (Ago),  in  introducing  it,  said  that  it  was  ‘of  a  procedural 
character  only,  and  codifies  the  existing  practice  of  the  Conference’.6 

1  Charter  of  the  United  Nations:  Commentary  and  Documents  (3rd  edn.,  1969),  p.  91. 

2  The  Law  of  the  United  Nations  (1950),  p.  67. 

3  I.C.J.  Reports,  1948,  p.  57,  at  p.  62. 

4  If  it  be  correct  that  reservations  to  the  Charter  are  totally  prohibited,  then  there  is  an  argu¬ 
ment  for  saying  that  once  a  statement  has  been  characterized  as  a  reservation  by  the  Security 
Council  (to  whom  all  applications  must  come  in  the  first  instance),  there  is  no  need  for  the 
application  to  go  any  further.  Such  a  contention  could  find  support  in  the  fact  that  the  Council 
has  the  power  to  reject  a  candidate  without  further  recourse. 

5  Italics  added.  . 

6  Minutes  of  the  Governing  Body,  102nd  Session  (1947),  PP-  77— 83,  243—4 >  I03r<2  Session 
(1947),  p.  186;  104th  Session  (1948),  P-  751  Record  of  Proceedings  of  31st  Session  of  the  I.L.C. 
(1948),  pp.  282-4,  323,  329,  532. 
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In  a  letter  of  4  November  1953  the  Soviet  legation  in  Berne  purported 
to  accede  to  the  Constitution,  but  added  that  the  Soviet  Union  did  not 
consider  herself  bound  by  Article  37  (concerning  the  settlement  of  disputes 
over  interpretation)  and  reserved  her  position  on  all  decisions  taken  by  the 
Organization  prior  to  the  deposit  of  the  instrument  of  acceptance.1  On  16 
November  the  Director-General  replied  that  the  Constitution  makes  no 
provision  for  membership  on  the  basis  of  incomplete  acceptance  of  its 
obligations’,  and  suggested  that  the  Soviet  Union  might  wish  to  consider 
the  matter  further.  In  a  letter  of  24  April  1954  the  Soviet  Minister  of 
Foreign  Affairs  accepted  the  obligations  of  the  Constitution  without 
reservation.  The  Director-General’s  action  could  be  regarded  as  a  uni¬ 
lateral  decision  by  a  depositary,  acquiesced  in  by  a  State  anxious  to  join  the 
Organization  as  quickly  as  possible.  However,  it  is  also  possible  to  interpret 
it  as  the  implementation  of  a  decision  by  the  Conference,  in  adopting  the 
Standing  Orders,  to  reject  in  advance  any  reservations  which  might  be 
formulated. 

International  Civil  Aviation  Organization.  In  dealing  with  reservations 
to  the  Chicago  Convention  the  depositary,  the  United  States  Government, 
has  applied  the  unanimity  rule.2 

On  20  June  1947  Cuba  ratified  the  Convention  (which  was  already  in 
force)  subject  to  a  reservation  to  Article  5  (2),  which  confers  on  non- 
scheduled  aircraft  the  privilege  of  embarking  or  discharging  passengers, 
cargo  or  mail  in  the  territory  of  Contracting  States,  subject  to  certain 
restrictions.  A  number  of  Contracting  States  refused  to  accept  the  reser¬ 
vation,3  whereupon  the  depositary  notified  Cuba  that  it  could  not  accept 
the  instrument  of  ratification.4  Cuba  was  not  considered  a  member  until 
1949,  when  she  deposited  a  new  instrument  of  ratification  without  a 
reservation.5 

On  15  February  1954  Yugoslavia  deposited  an  instrument  of  ratification 
containing  a  reservation  to  the  same  paragraph.  The  United  States  asked 
all  members  whether  they  accepted  this  reservation,  and  the  I.C.A.O. 
Council,  assuming  that  unanimous  acceptance  was  needed,  reported  to  the 
Assembly  that  ‘pending  a  decision  on  this  point  Yugoslavia  cannot  be 
considered  a  Contracting  State’.6  In  the  Executive  Committee  of  the 
Assembly  this  action  was  challenged  by  France,  who  maintained  that 
the  normal  and  appropriate  procedure  was  to  submit  the  reservation  to  the 
Assembly  for  its  approval  by  a  majority  vote.  However,  the  United  States 

1  Official  Bulletin  (1954),  pp.  229-31. 

2  Cf.  Buergenthal,  Law-Making  in  I.C.A.O.  (1969),  pp.  24—9,  on  which  this  account  of  the 
practice  of  the  Organization  is  largely  based. 

3  Report  of  the  Council  (1947-8),  Doc.  5221  (A2-P/5),  p.  3. 

4  Text  in  Bishop,  Recueil  des  coins,  103  (1961-11),  p.  245,  at  pp.  277-8. 

5  I.C.A.O.  Council,  7th  Session  (1949),  Doc.  6913  (C/802),  p.  39. 

6  Report  of  the  Council  (1954),  Doc.  7564  (A9-P/2),  p.  55. 
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simply  reiterated  the  unanimity  rule,  and  the  French  point  was  not  taken.1 
In  its  next  report  to  the  Assembly  the  Council,  noting  that  twenty-two 
States  had  accepted  the  reservation,  eight  had  objected,  and  the  rest  had 
not  yet  been  heard  from,  deemed  that  it  had  been  rejected.2  Yugoslavia  did 
not  become  a  member  until  9  March  i960,  when  she  deposited  a  new 
instrument  containing  no  reservation.3 

Buergenthal  supports  the  French  contention  that  the  unanimity  rule 
should  not  be  applied  here,  and  that  the  Assembly  is  the  organ  competent 
to  accept  reservations;  Article  49  ( k )  of  the  Chicago  Convention  confers 
upon  it  all  powers  not  specifically  assigned  to  the  Council,  and  the  powers 
of  the  Council  under  Articles  54  and  55  do  not  include  dealing  with 
reservations.4  This  would  seem  to  be  a  correct  interpretation  of  the  Con¬ 
vention.  However,  the  learned  author  also  says  that  acceptance  by  the 
Assembly  does  not  necessarily  determine  the  effect  of  the  reservation  as 
between  the  members.  If  he  means  that  objections  could  prevent  the 
entry  into  force  between  reserving  and  objecting  States,  the  present  writer 
respectfully  dissents,  for  the  result  would  be  an  absurd  relativity  of 
membership. 

Buergenthal  feels,  with  some  justification,  that  the  simple  majority  rule 
under  which  the  Assembly  usually  operates5  is  unsuitable  for  dealing  with 
so  important  a  matter  as  the  acceptance  of  reservations.6  He  suggests  two 
alternative  solutions.  The  first  is  to  subject  reservations  to  the  two-thirds 
majority  which  Article  94  (a)  lays  down  for  the  acceptance  of  amendments 
to  the  Convention;  the  second  is  to  apply  the  four-fifths  majority  rule  laid 
down  in  Article  93  for  the  admission  of  new  members.  The  analogy  with 
the  latter  subject  is  stronger,  but  perhaps  the  majority  required  is  un¬ 
reasonably  large. 

In  conclusion,  however,  Buergenthal  doubts  the  wisdom  of  permitting 
reservations  to  be  made  at  all  at  this  late  stage.7  He  cites  the  I.L.O.  pre¬ 
cedent,  and  goes  on  to  state:  ‘Since  116  [now  120]  States  have  thus  far 
found  it  possible  to  adhere  to  the  Convention  without  [making  reservations], 
it  is  unlikely  that  the  few  States  still  remaining  outside  will  be  deterred 
from  joining  I.C.A.O.  if  denied  the  right  to  make  reservations.’  With  this 
sentiment  the  present  writer  respectfully  concurs. 

International  Atomic  Energy  Agency.  The  loyalty  of  the  United  States 
Government  to  the  unanimity  rule  is  also  evidenced  by  its  practice  as  the 
depositary  of  instruments  of  ratification  and  acceptance  of  the  Statute  of 

1  Assembly,  9th  Session  (1955),  Executive  Committee,  Doc.  7597  (A9-EX/MIN.  1-9),  p.  71. 

2  Report  of  the  Council  (1955),  Doc.  7636  (A10-P/3),  p.  46. 

3  Ibid,  (i960),  Doc.  8140  (A14-P/1),  p.  65.  For  declarations  by  Czechoslovakia  and  Panama 
cf.  Buergenthal,  Law-Making  in  I.C.A.O.  (1969)  P-  26  nn.  56,  57. 

4  Ibid.,  pp.  27-8.  5  Cf.  Chicago  Convention,  Art.  48  (c). 

6  Law-Making  in  I.C.A.O.  (1969),  p.  28.  7  Ibid.,  p.  29. 
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the  I.A.E.A.  This  treaty,  like  the  rules  of  procedure  of  the  relevant  organs, 
is  silent  on  the  question  of  reservations.  In  1957,  after  the  Statute  had 
entered  into  force,  Argentina  deposited  an  instrument  of  ratification 
containing  the  following  statement:  ‘So  far  as  concerns  Article  XVII 
[settlement  of  disputes],  the  Argentine  Government  reserves  the  right  not 
to  submit  to  the  procedure  indicated  any  dispute  concerning  sovereignty 
over  its  territory.’1  Such  disputes  would  seem  in  fact  to  be  far  beyond  the 
scope  of  Article  17,  in  which  case  the  statement  was  merely  a  declaration 
made  ex  abundanti  cautela.  This  view  is  supported  by  the  following  letter  of 
clarification,  dated  13  August  1957,  from  the  Ambassador  of  Argentina: 

The  Argentine  Republic  has  adopted  the  general  rule  of  adhering  with  a  reservation 
analogous  to  the  one  set  forth  in  this  instance  to  all  international  agreements  whose 
scope  could,  eventually,  impair  the  irrefutable  aspects  of  her  territorial  sovereignty. 

Therefore,  in  compliance  with  instructions  received  from  my  Government  and  with 
reference  to  the  reservation  set  forth  .  .  .,  I  wish  to  make  it  perfectly  clear  that  the 
reservation  does  not  in  any  way  imply  opposition  to  the  clause  itself,  but  rather  that  it 
has  been  submitted  for  the  sole  purpose  of  clearly  establishing  the  interpretation  which, 
in  the  opinion  of  the  Argentine  Government,  should  be  applied  to  the  said  article. 

In  view  of  the  foregoing,  I  wish  to  point  out  that  the  Argentine  Government  under¬ 
stands  that  the  reservation  does  not  restrict  the  Statute  nor  any  of  its  clauses  and 
therefore  would  only  be  invoked  in  the  rare  instance  that  the  Statute  might  be  used  to 
the  detriment  of  its  own  objectives  to  impair  the  irrefutable  rights  of  Argentine  terri¬ 
torial  sovereignty. 

Nevertheless,  the  depositary  circulated  the  instrument  of  ratification  and 
the  above-quoted  letter  to  the  States  concerned  with  the  Statute,  request¬ 
ing  notification  of  acceptance  of  the  ‘reservation’.  Subsequently  it  informed 
the  governments  concerned  that  it  considered  3  October  1957  as  the  date 
of  acceptance  of  the  Argentine  reservation,  taking  into  consideration  the 
following  facts:  all  but  nine  of  the  governments  had  given  notification  of 
acceptance;  no  objection  had  been  received;  and  the  First  Regular  Session 
of  the  General  Conference  of  the  I.A.E.A.  (at  which  each  of  the  govern¬ 
ments  which  had  not  notified  acceptance  was  represented)  had  unanimous¬ 
ly  accepted  the  Credentials  Committee’s  report,  including  a  paragraph 
which  stated  that  satisfactory  credentials  had  been  submitted  by  Argentina, 
and  had  unanimously  elected  Argentina  to  the  Board  of  Governors. 

World  Health  Organization.  The  United  Nations  Secretary-General  is 
the  depositary  of  instruments  of  ratification  and  acceptance  of  the  Con¬ 
stitution  of  the  World  Health  Organization.  His  practice  has  been  different 
from  that  of  the  United  States. 

I.A.E.A./INFCIRC./42/Rev.  4  (18  Sept.  1967),  p.  6  n.  5.  In  depositing  an  instrument  of  rati¬ 
fication  in  1967,  Switzerland  made  a  ‘reservation’  with  respect  to  her  permanent  neutrality,  but  it 
does  not  seem  to  restrict  the  effect  of  the  Statute,  and  apparently  no  action  was  taken  on  it;  ibid., 
p.  11  n.  12. 
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The  Constitution  of  the  W.H.O.  and  the  rules  of  procedure  are  silent  on 
the  question  of  reservations.  Nor  is  there  any  provision  regarding  with¬ 
drawal  from  membership,  in  which  case  it  is  far  from  certain  that  such  a 
right  exists.1  In  her  instrument  of  acceptance  of  21  June  1948  the  United 
States  nevertheless  reserved  the  right  to  withdraw  upon  one  year’s  notice.2 
Consequently,  the  Linked  Nations  Secretary-General,  who  was  required 
by  Article  82  to  inform  the  members  when  a  State  became  a  party,  felt 
unable  to  decide  whether  the  United  States  had  done  so.  Although  at  the 
time  he  was  still  applying  the  unanimity  rule  to  multilateral  conventions, 
he  declared  that  in  this  case  he  was  willing  to  be  guided  by  the  World 
Health  Assembly,  which  was  empowered  by  Article  75  to  settle  disputes 
concerning  the  interpretation  or  application  of  the  Constitution.  This 
solution  was  particularly  apt,  because  it  was  possible  to  regard  the  American 
statement  as  an  attempt  to  induce  the  Assembly  to  accept  a  particular 
interpretation  of  the  Constitution,  rather  than  as  an  attempt  to  modify  its 
obligations  thereunder.3  The  debate  in  the  Assembly  was  more  political 
than  legal.4  The  representative  of  the  United  Kingdom  urged  that  the 
reservation  be  accepted,  in  view  of  the  importance  of  the  United  States  in 
the  field  of  health,  and  in  the  hope  that  the  reservation  might  be  withdrawn 
at  a  later  date.  The  Indian  representative  agreed  with  this  argument,  but 
in  any  event  considered  that  the  reservation  was  not  incompatible  with  the 
aims  of  the  Organization.  However,  he  thought  that  the  United  States 
should  not  be  placed  in  a  privileged  position,  and  asked  the  Assembly  to 
confirm  that  any  member  could  withdraw  upon  one  year’s  notice.  In  the 
end,  the  Assembly  unanimously  accepted  the  reservation,  but  without 
making  the  statement  requested  by  India.  Pace  Schachter,5  it  would  seem 
that  the  Assembly  regarded  its  action  as  the  acceptance  of  a  reservation 
rather  than  as  a  mere  interpretation  of  the  Constitution,  and  that,  since  the 
constitutional  rule  on  withdrawal  (whatever  it  might  be)  was  normative, 
the  rule  of  reciprocity  could  not  be  applied  so  as  to  allow  members  to 
invoke  the  same  right  in  relation  to  the  United  States.  Nor,  it  seems,  could 
the  right  be  conferred  on  all  members  generally,  except  by  means  of  a 
constitutional  amendment — an  interpretation  confirmed  by  the  fact  that  the 
Organization  subsequently  refused  to  accept  the  purported  withdrawal  of  a 


1  Cf.  Singh,  Termination  of  Membership  in  International  Organizations  (1958),  pp.  80-99. 

2  All  of  the  relevant  documents  are  to  be  found  in  the  Proceedings  of  the  1st  World  Health 
Assembly,  Official  Records  of  W.H.O. ,  13  (1948),  PP-  34L  382-3.  Higgins,  The  Development  of 
International  Law  through  the  Political  Organs  of  the  United  Nations  (1963),  P-  297,  incorrectly 
states  that  the  period  of  notice  stipulated  in  the  United  States  reservation  was  two  years. 

3  Cf.  Higgins,  ibid. ;  Schachter,  ‘The  Development  of  International  Law  through  the  Legal 
Opinions  of  the  U.N.  Secretariat’,  this  Year  Book ,  25  (1948),  P-  9L  at  pp.  123-6. 

4  Official  Records  of  W.H.O.,  13  (1948),  pp.  77-80.  Cf.  Labeyzie-Menahem,  Des  Institutions 

Specialises:  problemes  juridiques  et  diplomatiques  de  V administration  internationale  (1953), 
pp.  24-5.  5  This  Year  Book’  25  (1948),  P-  91,  at  pp.  123-6. 
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number  of  Communist  States.1  As  the  Indian  delegate  had  feared,  the 
effect  of  the  Assembly’s  acceptance  of  the  United  States  reservation  was  to 
put  the  latter  in  a  privileged  position,  thereby  violating  the  principle  of  the 
equality  of  members. 

Although  the  decision  of  the  Assembly  was  unanimous,  the  case  cannot 
be  cited  as  an  application  of  the  unanimity  rule,  for  two  reasons.  First, 
Jordan,  although  a  member,  was  not  present  at  the  Assembly;  secondly,  the 
United  Nations  Secretary- General  had  declared  that  he  would  accept  the 
decision  of  the  Health  Assembly,  and  that  body  makes  its  pronouncements 
on  the  basis  of  two-thirds  or  simple  majorities.2 

Intergovernmental  Maritime  Consultative  Organization.  The  United 
Nations  Secretary-General  is  also  the  depositary  of  instruments  of  accept¬ 
ance  of  the  I.M.C.O.  Convention.3  This  Convention  and  the  relevant  rules 
of  procedure  make  no  provision  for  reservations.  Although  signed  in  1948, 
the  treaty  did  not  come  into  force  for  ten  years,  by  which  time  the  United 
Nations  Secretary-General  had  received  acceptances  subject  to  ‘reser¬ 
vations’  on  the  part  of  Switzerland,  Ecuador,  Mexico  and  the  United  States.4 
Switzerland’s  ‘reservation’  stated  that  ‘its  participation  in  the  work  of 
I.M.C.O.,  more  particularly  as  regards  that  Organization’s  relations  with  the 
United  Nations,  cannot  exceed  the  bounds  implicit  in  Switzerland’s  status 
as  a  perpetually  neutral  State’,  and  made  a  reservation  regarding  Article  6 
of  the  draft  Relationship  Agreement  between  the  two  Organizations.  This 
does  not  seem  to  modify  the  effect  of  the  Convention  for  Switzerland,  and 
so  it  is  not  a  true  reservation.  The  United  States  instrument  recorded  her 
understanding  that  acceptance  of  the  Convention  did  not  and  would  not 
have  the  effect  of  altering  or  modifying  her  anti-trust  laws;  in  an  accom¬ 
panying  note-verbale  it  was  claimed  that  this  was  a  declaration  rather  than  a 
reservation,  in  view  of  the  advisory  and  consultative  nature  of  the  Organiza¬ 
tion,  as  laid  down  in  Articles  2  and  3.  This,  it  is  thought,  is  the  correct 
interpretation;  the  same  applies  to  the  statement  of  Mexico,  which  was  in 
the  same  vein.  It  is  probably  also  true  of  the  statement  of  Ecuador  that 
protectionist  measures  taken  to  promote  the  development  of  her  Merchant 
Marine  were  consistent  with  Article  1  ( b )  of  the  Convention,  which  states 
that  it  is  one  of  the  purposes  of  the  Organization: 

To  encourage  the  removal  of  discriminatory  action  and  unnecessary  restrictions  by 
Governments  affecting  shipping  engaged  in  international  trade  so  as  to  promote  the 


1  Cf.  Singh,  Termination  of  Membership  in  International  Organizations  (1958),  pp.  88-92. 

2  Cf.  Schermers,  Nederlands  Tijdschriftvoor  Internationaal  Recht,  6  (1959),  p.  330  atpp.  q 

It  will  be  recalled  that  the  2nd  World  Health  Assembly  rejected  an  application  for  admission  from 

San  Marino  containing  a  reservation  relating  to  budgetary  contributions;  see  above  p  isc 

3  Art.  61.  >  >  r  oo- 

4  U.N.  Treaty  Series,  vol.  289,  pp.  107-9.  Cf.  Bishop,  Recueil  des  cours,  103  (1961-II)  p  24s 
at  pp.  297-8;  Higgins,  op.  cit.  (above,  p.  161  n.  2),  p.  299  n.  67. 
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availability  of  shipping  services  to  the  commerce  of  the  world  without  discrimination ; 
assistance  and  encouragement  given  by  a  Government  for  the  development  of  its 
national  shipping  and  for  purposes  of  security  does  not  in  itself  constitute  discrimina¬ 
tion,  provided  that  such  assistance  and  encouragement  is  not  based  on  measures 
designed  to  restrict  the  freedom  of  shipping  of  all  flags  to  take  part  in  international 
trade.  .  .  . 

Since  the  Convention  was  not  yet  in  force,  the  United  Nations  Secretary- 
General  could  not  refer  these  ‘reservations’  to  the  appropriate  organ,  as  he 
had  done  in  the  case  of  the  United  States  reservation  to  the  W.H.O. 
constitution.  Instead  he  followed  the  practice  which  he  had  adopted  in 
similar  circumstances  in  respect  of  the  constitutions  of  the  International 
Refugee  Organization  and  the  General  Agreement  on  Tariffs  and  Trade, 
and  informed  the  signatory  States  of  the  ‘reservations’.1  No  objections  were 
received,  and  the  States  in  question  duly  became  parties. 

In  March  1958  one  more  acceptance  was  needed  to  bring  the  Convention 
into  force.  On  13  March  Turkey  submitted  an  instrument  of  acceptance, 
but  this  contained  a  ‘reservation’  that  the  Convention  would  ‘in  no  wise 
have  any  effect  on  the  provisions  of  the  Turkish  laws  concerning  cabotage 
and  monopoly’.  All  interested  States  were  notified,  and  the  Turkish  instru¬ 
ment  was  not  treated  as  bringing  the  Convention  into  force  (which  conse¬ 
quently  was  not  effected  until  17  March).  By  6  January  1959,  the  date  on 
which  the  First  Session  of  the  I.M.C.O.  Assembly  was  scheduled  to  meet, 
not  all  States  had  replied  (though  none  had  objected  either);  accordingly, 
the  depositary  submitted  the  Turkish  reservation  to  that  organ.  The 
Assembly  tacitly  accepted  the  reservation  by  allowing  the  Turkish  dele¬ 
gation  to  participate  in  its  work.2 

On  the  day  the  Assembly  convened,  India  sent  an  instrument  of  accep¬ 
tance  to  the  depositary.  This  contained  a  reservation  similar  to  the  one 
formulated  by  Ecuador,  to  the  effect  that  protectionist  measures  taken  or  to 
be  taken  by  India  on  behalf  of  her  national  shipping  and  shipping  in¬ 
dustries  were  consistent  with  Article  1  (b)  of  the  Convention;  that,  accord¬ 
ingly,  recommendations  on  this  matter  would  be  subject  to  re-examination 
by  her;  and  that  acceptance  of  the  Convention  would  not  have  the  effect  of 
altering  her  municipal  law.3  The  depositary  referred  the  matter  to  the 
I.M.C.O.  Assembly,  which  requested  him  to  circulate  the  document  to  all 
members  and  resolved  that,  until  the  members  had  had  an  opportunity  to 
express  their  views,  the  Indian  representative  should  be  free  to  participate 
without  vote  in  the  Assembly’s  proceedings.4  Accordingly,  in  a  circular 

1  Cf.  Schachter,  this  Year  Book,  25  (1948),  p.  9U  at  pp.  126-7;  Liang,  ‘The  Practice  of  the 
U.N.  with  Respect  to  Reservations  to  Multipartite  Instruments’,  American  Journal  of  Inter¬ 
national  Law,  44  (1950),  p.  117,  at  pp.  120-2;  Higgins,  op.  cit.  (above,  p.  161  n.  2),  pp.  298-9. 

2  Cf.  Bishop,  Recueil  des  corns,  103  (1961 — II),  p.  245,  at  pp.  297-8. 

3  Report  of  the  Secretary-General  on  Reservations  to  Multilateral  Conventions:  The  Convention 

on  the  I.M.C.O.,  U.N.  Doc.  A/4235  (6  Oct.  1959),  Annex  I.  4  I.M.C.O./A.  i/SR.  6. 
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note  of  16  February  1959  the  depositary  asked  members  of  I.M.C.O.  to 
inform  him  as  soon  as  possible  of  their  attitude  to  the  reservation,  and  at  the 
same  time  informed  India  that  if  he  received  no  objection  he  would  list  her 
as  a  party.  The  United  States  took  the  view  that  the  Indian  statement  was 
not  inconsistent  with  the  Convention  and  did  not  amount  to  a  reservation,1 
but  France  and  the  Federal  Republic  of  Germany  did  object,  the  former  on 
the  ground  that  India  was  attempting  to  subject  her  obligations  as  a  member 
to  her  consent  in  each  case,  the  latter  on  the  ground  that  protectionist 
measures  were  inconsistent  with  Article  1  (b). 2 

On  16  August  1959  India  objected  to  the  action  taken  by  the  United 
Nations  Secretary-General,  and  proposed  that  the  matter  be  placed  on  the 
agenda  of  the  Fourteenth  Session  of  the  United  Nations  General  Assembly.3 
In  her  memorandum  India  argued  that  the  Secretary-General  had  acted 
ultra  vires  because,  according  to  the  provisions  of  General  Assembly 
Resolution  598  (VI),4  his  duty  was  to  leave  it  to  each  State  to  decide  for 
itself  the  legal  consequences  of  reservations  and  objections. 

The  Secretary-General  presented  a  very  able  and  convincing  defence  of 
his  actions.5 

In  the  first  place,  he  rejected  the  claim  that  he  had  been  applying  the 
unanimity  rule.  He  had  not  stated  that  if  objections  were  received  India 
would  not  be  listed  as  a  member,  but  merely  that  if  none  were  received  she 
would  be  so  listed :  there  could  be  no  complaint  about  this,  for  under  any 
doctrine  of  reservations  he  would  be  bound  to  accept  the  instrument  if  all 
the  parties  agreed.  Moreover,  he  was  not  applying  any  rule,  but  simply 
acting  as  the  agent  of  the  I.M.C.O.  Assembly.  Nor,  indeed,  was  that  body 
applying  the  unanimity  rule,  for  it  had  simply  instructed  him  to  canvass 
the  views  of  the  members.  In  due  course  I.M.C.O.  would  draw  whatever 
conclusions  it  saw  fit  from  the  replies  he  received. 

Secondly,  he  maintained  that  his  original  reference  of  the  reservation  to 
I.M.C.O.  was  entirely  proper.  It  was  in  accordance  with  the  I.M.C.O. 
Convention,  whose  Article  55  required  questions  or  disputes  concerning 
its  interpretation  or  application  to  be  referred  to  the  Assembly.  Indeed,  in 
1959  the  Assembly  had  tacitly  approved  his  reference  to  it  of  the  Turkish 
reservation.  Moreover,  his  action  was  in  accordance  with  precedent,  for  the 
United  States  reservation  had  been  dealt  with  by  the  World  Health 
Assembly,  and  the  South  African  and  Rhodesian  reservations  to  the 
General  Agreement  on  Tariffs  and  Trade  by  meetings  of  the  Contracting 
Parties.  Furthermore,  it  was  generally  accepted  by  the  supporters  of  all  the 
different  theories  on  reservations  that  constitutions  of  international 
organizations  were  not  subject  to  unilateral  reservation:  the  Indian  claim 


1  U.N.  Doc.  A/4235,  Annex  III. 
3  A/4188. 


2  Ibid.,  Annexes  II  and  IV  respectively. 
4  Above,  p.  142.  s  A/4235. 
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that  this  applied  only  to  the  ‘constitutional’  parts  of  such  treaties  appeared 
to  be  entirely  new,  and,  as  the  distinction  involved  interpretation  of  the 
Convention,  it  could  only  be  judged  by  the  Organization. 

Thirdly,  he  claimed  that  his  action  was  not  in  conflict  with  the  Advisory 
Opinion  of  the  International  Court  of  Justice  on  Reservations  to  the 
Genocide  Convention :  that  Opinion  and  the  General  Assembly’s  action 
thereon  had  been  strictly  confined  to  the  particular  treaty. 

Fourthly,  he  had  not  contravened  General  Assembly  Resolution  598 
(VI).  That  resolution  instructed  him  to  perform  ‘post-office’  functions  only 
in  respect  of  treaties  concluded  after  12  January  1952;  when  the  resolution 
was  being  debated  it  had  been  clearly  recognized,  by  India  among  others, 
that  it  did  not  apply  to  conventions  which,  like  the  I.M.C.O.  Convention, 
had  been  concluded  previously. 

Finally,  the  I.M.C.O.  Assembly  was  still  seized  of  the  question,  and  for 
the  United  Nations  General  Assembly  to  instruct  him  on  the  matter  would 
create  a  conflict  of  duty  and  of  jurisdiction;  moreover,  for  the  General 
Assembly  to  act  as  a  court  of  appeal  from  decisions  of  the  I.M.C.O. 
Assembly  on  questions  of  the  interpretation  or  application  of  the  I.M.C.O. 
Convention  would  conflict  with  Article  55  of  that  instrument,  which  en¬ 
trusted  the  power  to  the  International  Court  of  Justice. 

We  have  already  seen  that  the  debate  in  the  Sixth  Committee  on  the 
Indian  complaint  was  concerned  mainly  with  the  question  of  reservations 
generally  and  the  modification  of  Resolution  598  (VI).  As  regards  the  actual 
complaint,  the  majority  of  delegates  thought  that  the  Secretary-General 
had  acted  properly  and  that  I.M.C.O.  had  sole  responsibility  for  settling 
any  questions  relating  to  its  own  composition.1  A  minority,  including  the 
Communist  States  and  a  few  others,  thought  that  the  General  Assembly 
could  take  up  any  question  concerning  the  exercise  by  the  Secretary- 
General  of  his  functions,  and  that  it  could  make  suitable  recommendations 
to  the  Specialized  Agencies  in  fulfilment  of  the  United  Nations’  functions 
of  co-ordination;  moreover,  in  availing  themselves  of  the  services  of  the 
United  Nations  Secretary-General,  international  organizations  impliedly 
accepted  the  General  Assembly’s  authority  to  give  him  guidance. 

In  the  event  the  dispute  proved  easy  to  resolve,  because  at  this  point  the 
Indian  representative  in  the  Sixth  Committee  took  the  view  that  his 
country’s  statement  was  not  a  reservation  at  all,  but  a  mere  declaration: 
India  had  simply  wished  to  restate  the  purposes  and  the  advisory  and  con¬ 
sultative  functions  of  I.M.C.O.,  with  which  any  measure  adopted  by  his 
Government  would  be  consistent.2  The  Committee  eagerly  seized  upon 

1  General  Assembly  Official  Records,  14th  Session  (1959),  6th  Committee,  6i4th-62C)th  mtgs., 
pp.  69-159.  A  number  of  delegates  stressed  the  relevance  of  the  fact  that  the  composition  of  the 
two  Organizations  was  not  the  same. 

2  Ibid.,  614th  mtg.,  pp.  69-72. 
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this  statement1  and,  by  sixty-five  votes  to  one,  with  one  abstention,  passed 
a  draft  resolution  which  was  adopted  unchanged  by  the  General  Assembly, 
and  which  reads  in  part  as  follows : 

The  General  Assembly ,  .  .  . 

Noting  the  statement  made  on  behalf  of  India  at  the  614th  meeting  of  the  Sixth 
Committee  on  19  October  1959,  explaining  that  the  Indian  declaration  was  a  declara¬ 
tion  of  policy  and  that  it  does  not  constitute  a  reservation,  .  .  . 

2.  Expresses  the  hope  that  in  the  light  of  the  above-mentioned  statement  of  India,  an 
appropriate  solution  may  be  reached  in  the  Inter-Governmental  Maritime  Consul¬ 
tative  Organization  at  an  early  date  to  regularize  the  position  of  India;  .  .  . 

3.  Requests  the  Secretary-General  to  transmit  to  the  Inter-Governmental  Maritime 
Consultative  Organization  the  present  resolution  together  with  relevant  records  and 
documentation.2 

As  Schachter  points  out,3  although  the  resolution  clearly  enunciated  the 
view  that  India  should  be  a  member  of  I.M.C.O.,  by  ‘expressing  the  hope’ 
rather  than  ‘recommending’  the  text  carefully  acknowledged  that,  in  a 
constitutional  sense,  this  was  a  question  for  I.M.C.O.  to  decide.4  Similarly, 
although  the  resolution  made  it  clear  that  the  General  Assembly  accepted 
the  Indian  explanation  that  the  statement  was  not  a  reservation,  it  avoided 
an  express  finding  to  that  effect. 

In  March  i960  the  matter  came  before  the  Third  Session  of  the  I.M.C.O. 
Council  which  considered  whether  India  should  be  recognized  as  a  member 
forthwith  or  should  await  the  outcome  of  the  consultation  of  members 
undertaken  by  the  depositary.5  (The  competence  of  the  Council  was  based 
on  Article  27  of  the  Convention,  which  enables  it  to  perform  the  functions 
of  the  Organization  between  sessions  of  the  Assembly.)  In  the  light  of  the 
proceedings  in  the  General  Assembly  the  Council  resolved  that,  as  the 
Indian  statement  did  not  affect  the  interpretation  of  the  Convention  (par¬ 
ticularly  in  view  of  the  proviso  to  Article  1  ( b )),  India  could  be  recognized 
as  a  member,  and  requested  the  Secretary-General  to  inform  members  of 
its  decision.6 

In  1961  Cambodia  deposited  an  instrument  of  acceptance  containing  a 
declaration  closely  akin  to  the  one  made  by  India.  The  depositary  apparent¬ 
ly  accepted  it  without  question,  but  at  the  Second  Session  of  the  I.M.C.O. 
Assembly  the  representative  of  the  United  Kingdom  suggested  that  the 

1  Even  France,  which  had  originally  objected  to  the  ‘reservation’,  was  a  sponsor  of  the  reso¬ 
lution  welcoming  the  Indian  clarification  and  favouring  her  participation  in  I.M.C.O. 

2  G.A.  Resolution  1452  A  (XIV),  7  December  1959. 

3  ‘The  Question  of  Treaty  Reservations  at  the  1959  General  Assembly’,  American  Journal  of 
International  Law,  54  (i960),  p.  372,  at  p.  375. 

4  Nevertheless,  the  United  States  abstained  on  the  draft  resolution  on  the  ground  that  it 
constituted  an  interference  in  I.M.C.O.  business,  General  Assembly  Official  Records,  14th  Session, 
6th  Committee,  622nd  mtg.,  pp.  1 15-17. 

3  I.M.C.O. /COUNCIL  III/SR.  1,  pp.  6-1 1. 

6  I.M.C.O. /COUNCIL  III/RES.  1. 
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I.M.C.O.  Secretary-General  ask  Cambodia  to  make  a  statement  like 
India’s,  to  the  effect  that  no  reservation  was  intended.  However,  it  was 
objected  that  Cambodia  was  not  present  at  the  Assembly,  and  that  it  would 
have  to  be  the  Secretary-General  of  the  United  Nations  who,  as  deposit¬ 
ary,  would  have  to  make  the  request.  In  view  of  those  objections  the  pro¬ 
posal  was  not  pressed.1 

Even  this  was  not  the  end  of  I.M.C.O.’s  difficulties,  because  in  an 
instrument  of  acceptance  dated  29  June  1964  Cuba  declared:  ‘The 
Revolutionary  Government  of  the  Republic  of  Cuba,  by  virtue  of  the  fact 
that  its  current  legislation  is  duly  adapted  to  the  encouragement  and 
development  of  its  Merchant  Marine,  a  policy  in  line  with  the  general 
purposes  of  the  Inter- Governmental  Maritime  Consultative  Organization, 
will  not  consider  itself  bound  by  the  provisions  of  this  Treaty,  either  at  the 
time  of  its  acceptance  or  at  any  future  date,  if  the  Organization  makes 
recommendations  at  variance  with  its  domestic  positive  law.’2  The  United 
Nations  Secretary- General  considered  this  to  amount  to  a  reservation; 
accordingly,  he  declined  to  accept  the  instrument  in  deposit  and  transmitted 
it  to  I.M.C.O.,  where  it  was  considered  by  the  Council  on  15  and  16  June 
1965.3 

The  I.M.C.O.  Secretary-General  said  that,  taking  into  account  Article 
55  and  past  practice,  it  was  the  Council’s  duty  to  refer  the  matter  to  the 
Assembly.  France,  supported  by  the  United  Kingdom  and  the  Soviet 
Union,  said  that  the  depositary  should  circulate  the  reservation  to  all 
States  members  of  I.M.C.O.,  in  order  to  give  them  an  opportunity  to 
object  to  it;  no  organ  was  competent,  for  this  was  a  prerogative  of  every 
State  party  to  the  Convention.  Despite  the  protests  of  the  I.M.C.O. 
Secretariat  that  the  depositary  could  only  act  on  the  instructions  of  the 
Assembly,  the  competent  organ,  the  Council  decided  to  ask  the  United 
Nations  Secretary-General  to  do  as  France  had  proposed:  if  he  refused,  the 
Secretary-General  of  I.M.C.O.  should  circulate  the  reservation.  Mean¬ 
while  all  members  of  the  United  Nations,  including  Cuba,  would  be 
invited  to  participate  in  the  forthcoming  Assembly. 

The  depositary  did  agree  to  circulate  the  reservation;4  however,  when 
the  Fourth  Session  of  the  I.M.C.O.  Assembly  convened  in  September 
1965,  the  Cuban  observer  stated  that  the  reservation  had  been  withdrawn 
in  favour  of  a  new  text,  which  it  was  agreed  would  be  submitted  to  the 
Committee  on  General  and  Legal  Matters.5  The  text  of  this  statement  was 
to  the  effect  that  Cuba’s  domestic  legislation  was  in  harmony  with  the 
general  purposes  of  I.M.C.O.  as  defined  in  Article  1  ( b );  consequently,  any 

■  I.M.C.O. /A.  II/SR.  8,  pp.  15-16.  2  I.M.C.O. /COUNCIL  XIV/23  (1965). 

3  I.M.C.O./COUNCIL  XIV/SR.  1,  pp.  4-6;  SR.  3,  pp.  3-6. 

4  I.M.C.O. /A.  IV/3/Add.  i/Rev.  1.  5  I.M.C.O./A.  IV/SR.  2,  p.  3. 
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recommendation  relating  to  this  matter  would  be  re-examined  by  the  Cuban 
Government  in  the  light  of  national  policy,  and  should  the  said  recom¬ 
mendations  be  contrary  to  its  positive  national  law,  the  Government  did  not 
consider  itself  bound  by  the  provisions  of  the  Convention  either  at  the 
present  time  or  in  the  future.1  The  United  Nations  Secretary-General 
meanwhile  informed  I.M.C.O.  that  Denmark,  Norway,  Sweden  and  the 
United  States  had  objected  to  the  original  reservation,  the  first  three 
without  giving  reasons,  and  the  United  States  on  the  ground  that  the 
reservation  conflicted  with  the  basic  advisory  and  consultative  functions  of 
the  Organization  and  sought  to  substitute  for  the  right  of  withdrawal  on 
one  year’s  notice  specified  in  Article  59  of  the  Convention,  a  right  of 
immediate  withdrawal  on  the  occurrence  of  events  not  readily  within  the 
knowledge  of  the  members.2  The  United  Kingdom  and  the  Netherlands, 
on  the  other  hand,  thought  that  the  statement  was  merely  a  declaration  of 
policy.3 

In  the  Assembly’s  Committee  on  General  and  Legal  Matters,  the  Soviet 
Union  took  the  view  that  the  effect  of  General  Assembly  Resolutions 
598  (VI)  and  1452  B  (XIV)  was  to  make  the  individual  members  of 
I.M.C.O.,  and  not  its  Assembly,  competent  to  deal  with  reservations.4  The 
Cuban  observer  repeated  that  the  original  reservation  had  been  withdrawn, 
and  that  the  second  statement  was  merely  a  declaration  of  principle.  The 
depositary  was  accordingly  asked  whether  he  had  received  such  a  declara¬ 
tion  of  principle  and  had  communicated  it  to  the  members,  and  whether 
he  wanted  the  Assembly’s  opinion  on  it.  He  replied  that  he  had  indeed 
received  a  letter  from  the  Cuban  Government.  However,  the  letter  indi¬ 
cated  that  the  declaration  was  to  be  considered  an  essential  part  of  the 
instrument  of  acceptance;  and,  as  part  of  the  original  reservation  had  been 
retained  in  the  last  part  of  the  new  declaration,  he  had  informed  Cuba  that 
reference  to  I.M.C.O.  was  still  necessary.  Thereupon  Cuba  had  with¬ 
drawn  the  second  statement  and  asked  for  the  original  instrument  to  be 
acted  upon.  Thus,  he  had  never  been  formally  seized  of  the  new  declara¬ 
tion  and  had  not  circulated  it.  Assuming  that  the  declaration  that  Cuba  had 
now  made  to  the  I.M.C.O.  Assembly  was  the  same,  he  would  still  wish,  in 
view  of  its  contents,  to  have  the  decision  of  that  body.5 

Cuba  then  formally  declared  that  she  was  replacing  her  original  state¬ 
ment  with  the  second  one.  The  I.M.C.O.  Secretariat  advised  that  if  the 
new  declaration  were  regarded  by  the  Assembly  as  different  in  character 
from  the  original  reservation,  it  should  perhaps  be  accepted;  if,  on  the 

1  I.M.C.O. /A.  IV/3/Add.  3. 

2  I.M.C.O. /A.  IV/3/Add.  4.  Italy  later  added  her  objection,  ibid.,  Add.  7. 

3  Ibid.,  Add.  4  and  6  respectively. 

4  I.M.C.O. /A.  IV/C.  i/SR.  4,  pp.  5-10;  SR.  6,  pp.  5-7;  SR.  7,  pp.  3-8. 

5  I.M.C.O. /A.  IV/C.  i/WP.  4. 
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other  hand,  the  Assembly  thought  that  the  intention  of  the  declaration  was 
unclear  or  would  have  a  bearing  on  the  obligations  assumed  by  Cuba, 
another  formulation  should  be  agreed  upon.1  In  the  subsequent  debate  in 
the  Committee  on  General  and  Legal  Matters,  the  Communist  bloc  main¬ 
tained  that  the  second  statement  was  simply  a  declaration  of  policy,  like 
India’s;  others,  among  them  the  United  States,  disagreed;  and  still  others, 
such  as  France,  insisted  that  this  was  not  a  matter  for  the  Assembly  to 
decide.2  The  Committee  eventually  decided  to  refer  the  matter  back  to  the 
Plenary,  and  that  body,  faced  with  conflicting  views,  finally  passed  a 
resolution  which  noted  that  members  had  not  had  an  opportunity  to 
examine  the  implications  of  the  new  statement,  invited  the  depositary  to 
circulate  it  to  member  governments,  and  requested  the  I.M.C.O.  Secretary- 
General  to  report  to  the  Council  in  due  course.3 

Subsequently  the  depositary  informed  the  Organization  that  Cuba  had 
withdrawn  her  declaration  and  substituted  a  third  statement  to  the  effect 
that  her  current  legislation  conformed  to  the  purposes  of  I.M.C.O.  as 
defined  in  Article  1  ( b )  and  that,  accordingly,  any  recommendations 
relating  to  this  subject  would  be  re-examined  by  Cuba  in  the  light  of  her 
national  policy.4  This  declaration,  which  was  on  similar  lines  to  those  of 
Ecuador,  India  and  Cambodia,  made  no  claim  that  the  Convention  would 
not  bind  Cuba  if  resolutions  contrary  to  her  domestic  law  or  policy  were 
passed,  and  so  the  depositary  informed  the  Organization  that  he  intended 
to  receive  the  instrument  of  acceptance  in  deposit.  This  was  agreed  to  by 
the  I.M.C.O.  Council,  and  Cuba  became  a  member  on  6  May  1966. 5 

The  sorry  and  sometimes  farcical  tale  of  the  reservations  to  the  I.M.C.O. 
Convention  reveals  what  can  happen  when  a  treaty  is  badly  drafted  and 
there  is  no  agreement  on  the  rules  to  be  applied  to  reservations  or  possible 
reservations.  Not  only  was  there  controversy  as  to  the  effect  of  the  various 
statements;  there  was  no  agreement  whether  the  individual  members  or 
the  Organization  should  deal  with  the  matter,  nor  whether,  if  the  latter 
view  were  correct,  the  Assembly  or  the  Council  was  the  competent  organ. 
And  as  if  this  was  not  bad  enough,  matters  were  made  worse  by  the  fact 
that  the  depositary  had  no  direct  connection  with  the  Organization,  but 
was  an  official  of,  and  subject  to  directions  from,  a  distinct  body. 

Conclusions 

The  undesirability  of  permitting  reservations  to  be  made  to  the  con¬ 
stitutions  of  international  organizations  is  amply  reflected  by  the  practice. 
The  International  Telecommunication  Convention  is  the  exception  which 

1  I  M.c.o./A.  IV/C.  i/WP.  5.  2  I  M.C.O. /A.  IV/C.  i/SR.  7,  PP-  378. 

3  A  to6  (IV) _ I  MCO„  Resolutions  and  other  Decisions  of  the  2nd  Extraordinary  Session 

and  the  \th  Session ,  pp.  '54-5.  +  I-M.C.O./COUNCIL  XVI/3/Rev.  x/Add.  1. 

5  I.M.C.O. /COUNCIL  XVI/SR.  7,  PP-  4~5- 
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proves  the  rule:  its  express  authorization  of  reservations  can  be  explained 
by  the  fact  that  it  contains  many  reciprocal  provisions  in  addition  to  the 
more  normal  organizational  and  regulatory  ones,  and  when  the  proposed 
separation  of  the  Constitution  of  the  Union  from  the  Convention  takes 
place  it  is  unlikely  that  States  will  be  permitted  to  make  reservations  to  the 
former.  No  other  constitution  expressly  permits  the  formulation  of  reser¬ 
vations.  They  are  formally  prohibited  in  the  U.P.U.  and  I.F.C.  and,  in 
practice,  in  the  United  Nations,  I.U.O.,  I.M.F.,  I.B.R.D.  and  I.D.A. ; 
none  have  been  formulated  in  U.N.E.S.C.O.,  F.A.O.  or  W.M.O.  Attempts 
to  make  reservations  to  the  constituent  instruments  of  I.C.A.O.  and 
I.M.C.O.  have  failed;  in  the  latter,  as  in  the  I.A.E.A.,  only  declarations 
have  been  accepted.  In  only  two  cases  have  reservations  been  accepted — - 
the  Swiss  reservation  to  the  League  Covenant,  and  the  United  States 
reservation  to  the  Constitution  of  the  W.H.O.:  these  were  special  excep¬ 
tions  made  for  special  reasons. 

Considerations  of  principle  justify  the  view  that  reservations  to  con¬ 
stitutions  should  be  permitted,  if  at  all,  only  in  the  most  exceptional 
circumstances.  Membership  of  an  international  organization  involves 
something  more  than  the  mere  undertaking  of  treaty  obligations.  Instead  of 
each  party’s  performing  its  part  of  the  bargain  separately  and  independent¬ 
ly,  the  members  have  to  work  together  in  common  organs.  The  work  of  the 
organization  is  the  result  of  this  constant  interaction  and  collective  effort, 
and  this  has  a  number  of  important  consequences.  In  the  first  place,  it  is 
necessary  for  the  machinery  to  be  the  same  for  all  the  members,  and  it 
would  be  absurd  if,  for  example,  reservations  made  different  members 
subject  to  different  voting  rules.  Such  reservations  would  be  incompatible 
with  the  object  and  purpose  of  the  treaty;  and  in  practice  the  same  will 
often  be  true  of  reservations  to  other,  non-organizational,  provisions. 
Secondly,  treaties  which  involve  constant  collaboration  of  virtually  the 
entire  international  community  need  to  respect  the  principle  of  sovereign 
equality  more  than  most  instruments;  reservations  produce  inequalities. 
It  is  true  that  other  inequalities,  such  as  veto  powers  and  weighted  voting, 
exist;  but  these  special  privileges  (which  normally  attach  to  States  as  mem¬ 
bers  of  a  particular  class)  are  agreed  to  in  advance  by  the  drafters  of  the 
constitution  in  the  interests  of  the  organization  as  a  whole.  A  reservation,  on 
the  other  hand,  is  formulated  unilaterally  and  for  the  exclusive  benefit 
of  the  State  making  it.  Furthermore,  the  normal  safeguard  against  the 
inequalities  resulting  from  reservations,  namely  the  right  of  objecting 
States  to  refuse  to  consider  the  reserving  State  a  party  to  the  treaty,  cannot 
apply  in  the  case  of  international  organizations,  for  the  resulting  relativity 
of  membership  would  impede  the  functioning  of  the  organizational 
machinery. 
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The  strongest  argument  for  permitting  the  integrity  of  multilateral  con¬ 
ventions  to  be  impaired  by  reservations  is  that  it  encourages  universality. 
The  United  Nations  and  its  Specialized  Agencies  have  well-nigh  attained 
this  goal  without  having  made  such  concessions;  at  this  late  stage  there 
seems  to  be  little  reason  for  them  now  to  do  so. 


THE  STATUS  OF  COMBATANTS  AND 
THE  QUESTION  OF  GUERILLA  WARFARE* 

By  G.  I.  A.  D.  DRAPER 
A.  History  and  Theory 

A  wide  variety  of  historical  factors  led  to  the  emergence  of  a  basic  legal 
principle  of  the  law  of  arms  that  the  right  to  bear  arms  and  to  participate  in 
acts  of  public  warfare  was  limited  to  a  particular  class  of  men.  According 
to  medieval  legal  ideas  laws  could  be  categorized  according  to  the  different 
callings  men  performed  in  society,  for  the  common  good.  As  there  was  a 
special  law  for  those  who  prayed  so  there  could  be  a  special  law  governing 
those  who  fought  to  protect  them  and  for  other  good  purposes.  This  was 
the  medieval  law  of  arms  (jus  militate )  founded,  in  the  main,  on  the  canon 
and  civil  laws.  As  such  it  formed  part  of  th e  jus  gentium  and  was  universally 
binding  on  the  knightly  and  military  classes  whenever  such  persons  were 
engaged  in  their  military  activities.  The  law  of  arms  was  thus  seen  as  an 
extension  of  the  canon  and  civil  law  just  as  the  latter  were,  in  medieval 
theory,  extensions  of  the  natural  law  and  the  law  of  nations,  f  hus  emerged 
the  idea  of  a  professional  military  class,  subjected  to  the  jus  militate 
throughout  the  length  and  breadth  of  Christendom  whenever  they  were 
engaged  in  their  professional  activities.1 

When  to  this  idea  of  a  special  part  of  the  jus  gentium  universally  applic¬ 
able  to  a  special  class  of  men  engaged  in  their  specific  activities  there  was 
added  the  later  elaboration  of  the  ‘public  and  open’  war  of  the  fourteenth 
and  fifteenth  centuries,  we  can  discern  the  roots  of  the  idea  that  combatancy 
was  limited  and  privileged.  In  the  passage  of  time  the  concept  of  the  just 
and  public  war’  became  transformed  into  that  of  the  ‘public  and  open  war. 
For  a  war  to  be  ‘just’  it  had  to  be  ‘avowed’  by  a  sovereign  prince  and  not  a 
matter  of  private  freebooting,  the  descendant  of  the  old  private,  feudal 
right  to  make  war  against  which  the  Church  had  turned  the  full  force  of  its 
anathemas  to  some  effect.  The  moral  element  in  the  just  and  public  war 
receded  in  two  ways.  A  war  which  a  prince  ‘avowed’  was  not  admitted  to 
be  other  than  just.  A  war  which  was  ‘avowed’  by  a  prince  was  public  .  If  it 
were  ‘public’  it  was  not  to  be  admitted  that  it  was  other  than  ‘just’.  The 
word  ‘just’  became  redundant  in  this  context  by  the  fourteenth  century. 
Conversely,  the  ‘private’,  i.e.  ‘unavowed’  war  was  manifestly  unjust.2 

*  ©  G.  I.  A.  D.  Draper,  1971-  x  ^  N 

1  M.  H.  Keen,  The  Laws  of  War  in  the  late  Middle  Ages  (1965),  pp.  13  15- 

2  Ibid.,  pp.  72,  84  et  seq. 
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At  the  same  time  the  jus  militare  drew  much  of  its  practical  content, 
when  the  precedents  of  Roman  law  had  been  exhausted,  from  the  manners, 
practices  and  customs  of  the  knights  and  the  men-at-arms.  This  was  a 
specialized  body  of  learning  with  which  the  heralds  and  the  canon  lawyers 
who  practised  before  the  military  courts  of  Christendom  were  conversant. 
Their  law  was  professional  and  technical  as  betokened  the  activity,  namely 
fighting,  to  which  that  law  related.  This  jus  militare  controlled  such  vital 
matters  as  the  right  to  take  prisoners,  claim  and  secure  ransom  for  prisoners, 
take  spoils,  conduct  sieges,  levy  ‘appatis’,  i.e.  contributions  levied  in  the 
area  of  the  fighting  in  return  for  immunity,  and  many  other  matters.  Such 
activities,  the  essential  concomitants  of  military  action,  were  lawful  only 
within  the  confines  of  a  ‘public  and  open’  war,  as  known  to  the  heralds  and 
the  canonists.  If  such  acts  were  done  outside  ‘public  and  open’  wars  these 
acts  were  brigandage  and  looting.  The  military  courts  determined  such 
matters  with  precision  and  by  the  application  of  technical  rules  of  the  jus 
militare.  Gradually,  and  with  considerable  difficulty,  the  free  companies 
and  ecorcheurs  whose  arms  were  directed  against  all  men  irrespective  of  any 
‘avowal’  by  a  prince,  were  brought  to  some  limited  account  for  their 
actions.  1  he  ‘open’  nature  of  the  public  war  was  seen  partly  as  evidence  of 
its  ‘public’  nature  and  partly  as  the  antithesis  of  perfidy  and  cowardly 
assassinations,  actions  repugnant  to  the  conception  of  chivalry  and  the 
membership  of  the  various  knightly  orders  to  which  many  of  the  knights 
belonged.  An  act  of  perfidy  could  hardly  be  redeemed,  in  the  eyes  of  an 
order  of  chivalry,  even  by  later  acts  of  courage  and  prowess.1 

It  came  to  be  established  from  the  mingling  and  interplay  of  such  ideas, 
well  understood  by  those  engaged  in  the  professional  business  of  fighting, 
that  fighting  was  a  privilege  of  a  privileged  class  of  men  bound  by  their  own 
law,  the  jus  militare ,  applied  and  enforced  by  all  military  tribunals  in 
Christendom,  whether  of  the  enemy  prince  or  of  the  prince  upon  whom  a 
knight  or  man-at-arms  depended  either  in  a  feudal  relationship  or  as  a 
mercenary.  Fighting  was  thus  seen  as  a  business  limited  as  to  the  occasion 
upon  which  it  might  legitimately  be  conducted,  as  to  the  class  of  men  who 
might  participate  in  it,  and,  finally,  as  to  the  types  of  action  that  might  be 
taken.  It  must  be  emphasized  that  in  the  fourteenth  and  fifteenth  centuries 
such  restrictions  as  existed  in  relation  to  sparing  prisoners,  avoiding  perfidy, 
and  the  like,  had  no  humanitarian  qualities.  Ransom  was  lost  if  a  prisoner 
were  not  spared,  and  one’s  reputation  as  a  knight  was  in  peril  of  ‘dis¬ 
honouring  if  one  resorted  to  perfidy.  These  were  quite  powerful  factors. 

The  idea  of  military  honour,  so  central  to  the  conception  of  chivalry,  did 
not  entertain  the  idea  that  all  might  participate  in  the  fighting.  From 
Germanic  sources  came  that  essential  link  between  the  concept  of  honour 

1  M.  H.  Keen,  The  Laws  of  War  in  the  Late  Middle  Ages  (1965),  pp.  69  et  seq. 
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and  the  right  to  bear  arms.  The  jus  militare  was  the  law  of  this  exclusive 
class  and  it  gave  little  place  or  mercy  to  those  who  were  outside  its  concern. 
Not  only  was  the  jus  militare  severe  with  those  acknowledged  members  of 
the  military  class  who  fought  in  wars  that  were  other  than  ‘public  and 
open’,  but  also  with  those  not  of  that  class  who  had  the  audacity  to  partici¬ 
pate  in  ‘open  and  public’  wars. 

With  the  break-up  of  Christendom  the  medieval  law  of  arms  took  shape 
as  the  embryonic  international  law  of  war.  The  older  idea  of  knights,  men- 
at-arms  and  mercenaries  ‘avowed’  by  a  prince  changed  to  that  of  armed 
forces  in  the  service  of  a  territorial,  secular  state.  However,  many  of  the 
ideas  and  technical  rules  of  the  jus  militare  came  through  into  the  new 
international  law  of  war,  including  the  idea  of  a  right  or  privilege  to  fight 
reserved  for  military  classes  and  the  requirement  of  a  certain  ‘openness’  in 
the  manner  of  fighting.  This  ‘openness’  spells  out  the  older  idea  of  a  ‘public’ 
war  and  the  rejection  of  perfidy  as  abhorrent  to  the  knightly  classes.  Con¬ 
versely,  those  who  had  not  the  right  to  fight  met  short  shrift  at  the  hands  of 
those  who  had.  The  marauder  and  the  freebooter  acted  against,  and  were 
outside,  ‘faith  and  the  law  of  nations’  and  were  early  forms  of  war  criminals. 1 

The  introduction  of  standing  armies  in  the  seventeenth,  and  the  raising 
of  conscript  forces  in  the  late  eighteenth  and  early  nineteenth  centuries, 
did  not  extend,  as  a  matter  of  the  law  of  war,  the  classes  of  persons  who  had 
the  right  to  participate  in  acts  of  warfare.  If  anything,  the  distinction  be¬ 
tween  those  who  had  the  right  to  fight  and  those  who  had  not  became  even 
sharper.  By  the  late  eighteenth  century  a  rough  and  ready  balance  between 
military  needs  and  those  of  minimum  humanity  had  been  achieved  by  the 
law.  Writers,  such  as  Rousseau,  in  his  Contrat  Social ,  which  appeared  in 
1762,  played  an  important  part  in  the  gradual  emergence  of  humanitarian 
considerations  which  he  presented  with  an  admixture  of  reason  and  senti¬ 
ment.2  This  principle  of  balance  has  come  through  to  the  contemporary 
regulation  of  fighting  in  our  own  time.  Not  surprisingly,  this  balance  now 
stands  in  need  of  considerable  adjustment.  The  precise  degree  of  this 
adjustment  is,  it  is  suggested,  at  the  centre  of  the  debates  taking  place  in  the 
Conferences  of  Government  Experts  on  the  Reaffirmation  and  Develop¬ 
ment  of  International  Humanitarian  Principles  in  Armed  Conflicts  current¬ 
ly  being  held  in  Geneva  under  the  auspices  of  the  International  Committee 
of  the  Red  Cross.3 

This  principle  of  balance,  so  far  as  it  has  permeated  the  law  governing 
the  right  to  take  part  in  combat  operations  in  armed  conflicts,  has  taken  the 

1  Ibid.  p.  50,  contra  fidem  et  jus  gentium.  This  work  of  Mr.  Keen  is  an  invaluable  repository  of 
learning  upon  the  theory  and  content  of  the  medieval  law  of  wars. 

2  Le  contrat  social,  Book  I,  chapter  4. 

3  The  first  of  these  was  held  in  Geneva  in  May-June  1971.  The  second  is  to  be  held  in  May 
1972. 
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form  that  only  those  who  have  the  right  to  participate  may  be  the  human 
objectives  of  lawful  attack.  Those  who  had  come  to  receive  the  benefit  of  the 
legal  immunity  from  attack,  i.e.  the  non-participant  civilian  population, 
received  that  immunity  solely  and  exclusively  on  the  basis  that  they  re¬ 
tained  that  capacity  and  conducted  themselves  as  such.  Civilians  partici¬ 
pating  in  combat  ceased  to  be  immune  from  attack.  They  might  be  killed 
in  combat,  and,  on  capture,  were  liable  to  be  treated  as  marauders  and 
executed  summarily  at  the  discretion  of  the  captor  commander.  Such 
participating  civilians  had  no  lawful  claim  to  be  treated  as  prisoners  of  war. 
On  the  contrary,  their  very  participation,  however  conducted,  was  in 
itself  a  violation  of  the  law  of  war  or,  alternatively,  conduct  that  put  them 
outside  its  protection  and  left  them  at  the  mercy  of  the  enemy. 

This  dual  consequence  of  civilian  participation  in  armed  conflicts, 
namely,  exposure  to  attack  by  the  opposing  belligerent,  and  a  criminal 
status  upon  capture,  has  led  to  some  contemporary  division  of  opinion 
among  jurists.  On  the  one  hand,  it  is  claimed  that  the  civilian  participant 
has  violated  the  law  of  war  and  may  be  treated  accordingly,  upon  capture. 
The  other  theory,  known  as  that  of  ‘privileged  belligerency’,  adumbrated 
in  the  pages  of  this  Year  Book,1  is  that  such  civilian  participants  in  the 
combat,  by  reason  of  their  admitted  capacity  to  inflict  great  injury  upon 
their  military  opponents,  may  be  killed  as  enemies,  subject  only  to  such 
restrictions  as  international  customary  or  conventional  law  may  place 
upon  States,  e.g.  by  the  requirement  of  a  trial  before  execution.  This 
theory  was,  it  is  thought,  first  advanced  to  meet  the  quite  unique  legal 
position  of  espionage,  an  activity  punishable  and  punished  by  belligerents 
but  one  lawfully  used  by  them.  On  balance,  the  theory  that  illicit  com¬ 
batants  may  be  killed  after  capture,  as  an  act  of  warfare,  subject  to  any 
restraint  imposed  by  the  law  of  war,  is  somewhat  artificial.  There  may  be 
some  substance  in  the  contention,  and  it  may  be  more  consonant  with  the 
war  practices  of  belligerents,  the  official  manuals  on  the  law  of  war  issued 
by  States,  and  the  decisions  of  national  tribunals  applying  the  law  of  war, 
that  illegal  participation  in  combat  is  a  violation  of  the  law  of  war  exposing 
the  offender  to  loss  of  immunity  from  attack,  and,  upon  capture,  to  trial 
and  punishment  upon  conviction.  However,  the  matter  is  controversial, 
and  there  are  certain  passages  in  the  classical  writers  on  the  law  of  war,  such 
as  Grotius,  which  lend  support  to  the  theory  of  ‘unprivileged  belligerency’.2 

1  Baxter,  ‘ So-called  “ Unprivileged  Belligerency” ;  Spies,  Guerillas  and  Saboteurs’,  this  Year 
Book,  28  (1951).  P-  323- 

De  Jure  Belli  ac  Pacts  { Carnegie,  1925),  Book  III,  Chapter  IV,  Tit.  3.  (Of  Spies).  However, 
Grotius  distinguishes  the  case  of  the  spy  from  that  of  ‘assassins  who  act  treacherously.  Not  only 
do  they  themselves  act  in  a  manner  inconsistent  with  the  law  of  nations,  but  this  holds  true  of 
those  who  employ  their  services.  Grotius  considers  that  the  use  of  the  spy  is  quite  different  in 
that  the  sending  of  spies  ‘is  beyond  doubt  permitted  by  the  law  of  nations’. 
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The  rationale  of  the  limitation  of  the  right  to  bear  arms  and  to  kill  in 
combat  to  the  armed  forces  of  a  State  or  other  recognized  belligerent 
entity,  is  that  it  is  partly  in  the  interest  of  those  armed  forces  themselves 
and  partly  in  the  interest  of  the  civilian  population.  By  so  restricting  the 
activity  of  military  engagement,  both  as  to  actor  and  victim,  military  and 
humanitarian  needs  are  met  within  that  rough  principle  of  balance  pre¬ 
viously  mentioned.  In  military  terms,  the  armed  forces  of  a  belligerent 
know  their  enemies  and  can  identify  them.  In  humane  terms  the  civilian 
stands  outside  the  lawful  ambit  of  attack,  and  of  capture.  It  was  seen,  in  the 
nineteenth  century,  that  the  limitation  of  lawful  warfare  to  the  armed 
forces  of  a  belligerent  restricted  the  effects  of  warfare  and  the  consequential 
suffering  and  destruction,  a  powerful  consideration  when  the  mounting 
effect  of  artillery  bombardment  was  a  novelty.  This  is  not  to  deny,  as  a 
manifest  fact  of  the  history  of  warfare,  that  the  civilian  participating  in  the 
combat  received  short  shrift  at  the  hands  of  the  opposing  military  when 
he  fell  into  their  hands.  The  ideas  of  the  medieval  law  of  arms  and  their 
intimate  association  with  the  conception  of  military  honour  have  lingered 
long  and  have  not  been  without  influence  in  determining  the  pattern  of  the 
customary,  and  later,  of  the  conventional  law  of  war  as  it  emerged  in  the 
eighteenth  and  nineteenth  centuries,  respectively. 

The  early  nineteenth  century  witnessed  the  large-scale  participation  of 
bands  of  civilians  in  armed  combat  at  a  time  when  their  country  was  being 
invaded,  or  the  military  occupant  was  being  expelled.  Such  civilians 
frequently  associated  and  operated  with  broken  military  units  of  the  State 
upon  which  such  civilians  depended.  The  activities  of  such  groups,  or 
loosely  organized  bands,  composed  of  civilians  or  of  members  of  military 
units  not  operating  as  part  of  military  formations,  or  of  a  mixture  of  both 
components,  were  prominent  in  the  Spanish  and  Russian  campaigns 
against  the  armies  of  Napoleon  in  the  early  nineteenth  century.  In  both 
cases  the  country  upon  which  the  civilian,  irregular,  fighters  depended,  had 
been  invaded  by  the  French  armies.  These  groups  of  irregulars,  loosely 
organized,  and  acting,  normally,  without  authorization,  fought  either 
independently  or  in  varying  degrees  of  association  with  the  armed  forces 
of  their  own  country  and  its  allies,  e.g.  with  the  British  armed  forces  under 
Wellington  in  Spain. 

It  was,  specifically,  this  latter  activity  that  has  given  us  the  modern  name 
of  ‘guer(r)illa  warfare’  and  the  ‘guer(r)illa  fighter’.  The  effectiveness  of 
such  irregular  fighting  against  regular  formations  was  very  considerable, 
both  from  the  clandestine  and  sporadic  nature  of  the  offensive  operations 
conducted  by  guerillas,  their  knowledge  of  the  fighting  terrain,  their 
capacity  to  move  and  choose  their  military  position  clandestinely,  and  their 
like  capacity  to  disappear  when  pursued,  and  to  obtain  shelter,  treatment, 
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and  sustenance  from  their  own  kin  and  friends  in  the  area.  It  became 
readily  apparent  that  such  guerilla  fighters  had  many  advantages,  in 
military  terms,  not  open  to  their  military  opponents.  The  military  harm 
that  they  could  inflict,  based  on  the  element  of  surprise  inherent  in  their 
clandestine  method  of  fighting,  and  their  ability  to  melt  away  into  the 
countryside  and  towns  with  impunity,  made  them  very  formidable 
opponents.  The  elements  of  surprise,  and  their  capacity  to  gain  intelligence 
of  enemy  movements,  vital  to  military  effectiveness,  tended  to  make  up 
for  their  disadvantage  in  terms  of  logistic  supply,  deficient  weaponry  and 
lack  of  fire-power.  When  they  were  captured  their  fate  was  certain.  The 
law  of  war  extended  no  protection  over  them  and  placed  no  prohibitions 
upon  their  summary  execution  or  maltreatment  beforehand. 

Closely  allied  to  their  fighting  potential,  the  guerilla  fighters  carried  out  a 
substantial  role  of  sabotage.  This  activity  has  become  the  more  pronounced 
in  our  own  time  when  the  scale  and  speed  of  destruction  and  disruption 
are  commensurate  with  the  technology  which  has  produced  the  instal¬ 
lations  and  systems  exposed  to  sabotage.  Neither  can  it  be  dismissed  from 
our  consideration  that  this  capacity  for  effective  sabotage  has  been  a 
contributory  factor  to  the  shape  of  the  law  governing  combatancy  as  it 
emerged  in  the  nineteenth  century  and  was  codified  at  its  conclusion.  In 
arriving  at  the  principle  of  balance  in  the  law  of  war  the  capacity  of  the 
guerilla  fighter  to  inflict  large-scale  military  injury  upon  their  adversaries 
has  not  been  the  exclusive  factor.  Their  equal  capacity  to  inflict  sabotage, 
either  in  the  rear  of  advancing  military  forces,  or  in  occupied  territory,  or 
on  the  line  of  retreating  forces,  or  ahead  of  advancing  forces,  has  been 
present  in  the  minds  of  those  intent  on  securing  the  traditional  balance  in 
the  law  of  war.  The  sensitive  nature  of  much  of  our  modern  communi¬ 
cations  systems,  urban  organization  generally  and  power  and  food  supply, 
enhances  the  effectiveness  of  the  guerilla  fighter  at  an  increasing  rate  to 
which  the  contemporary  law  of  war  has  not  yet  adapted  itself.  This  may  be 
seen  as  one  of  the  areas  in  which  the  balance  of  military  and  humanitarian 
needs  requires  some  restoration  or  readjustment  if  the  law  of  war  is  to  be 
an  effective  instrument. 

Further,  the  guerilla  fighter,  from  his  nature,  has  a  capacity  to  carry  out 
successful  espionage  either  for  the  purposes  of  his  own  guerilla  activities 
or  for  the  benefit  of  military  formations  with  whom  he  is  associated. 
The  experience  of  the  Napoleonic  armies,  in  advancing  or  retreating  in 
Russia  and  in  Spain,  at  the  hands  of  the  indigenous  populations  and  guerilla 
fighters,  was  not  lost  upon  the  governments  of  the  European  States. 

Contemporaneously,  in  the  nineteenth  century,  with  the  awareness  of  this 
major  threat  to  the  military  forces  of  a  State,  or  other,  belligerent,  there 
arose  the  two  strong  forces  of  national  patriotism  and  of  humanitarianism. 
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The  idea  of  the  entire  able-bodied  civilian  population  rising  spontane¬ 
ously  to  resist  an  invader,  and  the  idea  of  loosely  organized  groups  of  civil¬ 
ians  operating  to  harass  a  military  occupant,  or  assisting  in  driving  that 
occupant  out  of  their  country,  were  seen  as  part  of  the  powerful  current  of 
patriotic  feeling,  commendable  and  even  heroic.  A  little  later,  in  the  mid¬ 
nineteenth  century  there  arose  a  strong  humanitarian  sentiment,  conse¬ 
quential  upon  Dunant’s  famous  pamphlet,  ‘A  Souvenir  of  Solferino’  which 
appeared  in  1861  and  1863.  As  the  direct  outcome  of  the  effect  of  these 
publications  there  came  the  first  of  the  Geneva  Conventions,  in  1864,  for 
the  protection  of  the  wounded  and  sick  members  of  the  armed  forces  in  the 
field  and  for  the  limited  neutralization  of  medical  personnel,  transport  and 
equipment. 

At  the  same  time,  in  1863,  there  started  the  movement  to  codify  the 
customary  law  of  war  on  land,  with  the  publication  of  Francis  Lieber’s 
work  Instructions  for  the  Government  of  the  Annies  of  the  United  States  in  the 
Field,  subsequently  issued  by  President  Lincoln  as  an  Official  Army  Order, 
styled  ‘General  Orders  No.  100’.  In  1862,  Lieber,  a  Professor  of  Law  at  the 
Columbia  College,  had  published  a  work  entitled  Guerilla  Parties  Considered 
with  Reference  to  the  Laws  and  Usages  of  War.  It  may  be  claimed  that  the 
writings  of  Lieber  were  the  first  major  attempt  to  give  written  form  to  the 
customary  rules  of  land  warfare  prevailing  at  the  end  of  the  first  half  of 
the  nineteenth  century.  The  first  effective  attempt  at  a  modest  codification  of 
certain  parts  of  the  law  of  sea  warfare  had  been  concluded  in  the  Declara¬ 
tion  of  Paris  of  1856,  accepted  by  a  limited  number  of  States  at  first,  but 
later  commanding  a  more  general  acceptance  by  States.  So  far  as  the  law  of 
war  on  land  is  concerned,  the  work  of  Lieber  on  guerilla  fighting  reflected 
the  prevailing  view  of  the  law  at  that  time,  namely,  that  guerilla  warfare 
was  a  violation  of  the  law  of  war.  His  views  on  this  topic  are  of  some  im¬ 
portance  because  they  came  to  be  the  basis  of  the  abortive  Declaration  of 
Brussels  of  1874,  Put  before  the  Conference  of  States  convened  by  Tsar 
Alexander  II,  and  designed  both  to  codify  and  humanize  the  customs  and 
usages  of  land  warfare. 

As  is  well  known,  the  texts  of  the  proposed  codification  of  the  law  of  war 
which  failed  to  secure  adoption  at  Brussels  in  1874  were  brought  forward 
to  the  First  Hague  Peace  Conference,  convened  by  Tsar  Nicholas  II  in 
1899.  At  this  Conference  certain  of  the  texts  of  the  Brussels  Declaration 
were  adopted  as  Conventions  by  the  majority  of  the  participating  States. 
At  the  First  Hague  Conference  of  1899  there  was  established  the  Hague 
Convention  Concerning  the  Laws  and  Customs  of  War  on  Land,  based 
upon  the  Brussels  Declaration  of  1874,  which  had  in  turn  been  based 
largely  upon  the  ‘Instructions’  drafted  by  Professor  Lieber.  This  Con¬ 
vention  was  revised  at  the  Second  Hague  Peace  Conference,  convened  by 
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Tsar  Nicholas  II,  in  1907,  and,  upon  acceptance,  became  established  as  the 
Hague  Convention  No.  IV,  which  is  operative  today  and  considered  as  part 
of  the  contemporary  customary  law  of  war  on  land.  Hague  Convention 
No.  IV  of  1907,  for  the  preamble  of  which  the  Russian  jurist  de  Martens 
was  responsible,  aimed  at  no  more  than  a  partial  codification  of  the  then 
existing  customs  of  war  on  land  and  expressly  disclaimed,  in  its  preamble, 
any  intention  to  be  comprehensive.  It  took  account  of  the  experience 
gained  during  the  Franco-Prussian  war  of  1870  and  of  the  participation, 
and  treatment  of,  the  franc-tireurs  engaged  in  fighting  the  invading 
Prussian  armed  forces.1 

The  debates  which  had  taken  place  at  Brussels  and  at  the  twTo  Hague 
Conferences  highlighted  the  current  issues  surrounding  the  employment 
of  irregular  forces  against  regular  units  in  warfare.  The  culmination  of  this 
debate  led  to  the  establishment  of  Articles  1  and  2  of  the  Hague  Regu¬ 
lations  appended  to  the  Hague  Convention  No.  IV  of  1907.  Until  the 
Geneva  Conventions  of  1949,  these  Articles  in  the  Hague  Regulations  con¬ 
stituted  the  sole  conventional  law  concerning  lawful  irregular  combatancy. 
There  remained  the  customary  law  for  those  States  not  bound  by  the 
Hague  Convention  No.  IV.  At  the  close  of  World  War  II  the  International 
Military  Tribunal  at  Nuremburg  was  prepared  to  hold  that  ‘.  .  .  by  1939 
these  rules  laid  down  in  the  [Hague  No.  IV]  Convention  were  recognized 
by  all  civilized  nations  and  were  regarded  as  being  declaratory  of  the  laws 
and  customs  of  war  .  .  ,’.2  That  judgment,  including  this  passage,  was  the 
subject  of  a  unanimous  Resolution  of  the  General  Assembly  of  the  United 
Nations  in  1946.  Therein  the  ‘principles  of  international  law  recognized  by 
the  Charter  of  the  International  Tribunal  and  the  Judgment  of  the  Tri¬ 
bunal’  were  ‘reaffirmed’.3 

In  retrospect,  it  can  be  seen  that  the  clash  of  opinions  at  Brussels  and  the 
two  Hague  Conferences  of  1899  and  1907,  respectively,  led  to  a  compro¬ 
mise  solution  between  the  strong  opinions  of  the  day.  The  ‘patriots’  war’, 
the  struggle  of  smaller  countries  for  independence,  e.g.  Belgium,  the 
resistance  of  invaders  by  civilians,  such  as  Prussia,  by  the  French  popu¬ 
lation  operating  as  franc-tireurs  and  the  experience  of  Russian  and  Spanish 
guerilla  bands  fighting  the  French  invaders,  were  all  persuasive  factors  for 
according  some  lawful  combatant  status  to  fighters  operating  outside  the 
organized  armed  forces  of  a  belligerent  State.  Opposed  to  this  position  were 
the  policies  of  powerful  military  States,  such  as  Prussia,  with  no  less 

1  The  Prussian  practice,  during  that  war,  was  to  consider  th e  franc-tireurs  as  illegal  combatants 
unless  they  could  produce  special  authorization  from  the  French  Government.  In  default,  they 
were  shot.  This  requirement  was  not  included  in  the  Hague  Regulations  annexed  to  Hague 
Convention  No.  IV  of  1907.  See  Oppenheim,  International  Law,  vol.  2  (7th  edn.,  1955), 
pp.  256-7. 

2  Annual  Digest,  1946,  Case  No.  92,  p.  206. 


3  Resolution  95  (1). 
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powerful  military  traditions,  which  denied  any  such  recognition  and  were 
fully  aware  of  the  menace  to  orthodox  military  techniques  and  ascendancy 
posed  by  guerilla  methods  of  fighting.  The  division  of  views  on  this  issue 
between  those  States  which  had  experienced  a  military  occupation,  those 
which  had  not  and  those  States  which  had  been  successful  invaders,  formed 
the  core  of  the  debates  which  led  to  the  provisions  now  to  be  found  in 
Articles  i  and  2  of  the  Hague  Regulations  of  1907.1  These  provisions 
governed  lawful  and  unlawful  participation  in  combat  until  the  Geneva 
(Prisoners  of  War)  Convention  of  1949. 2 

Under  the  Hague  Convention  No.  IV  of  1907  the  according  of  com¬ 
batant  status  to  fighters  outside  the  armies  of  State  belligerents  was 
severely  restricted.  The  widest  concession  was  that  granted  by  Article  2  to 
members  of  the  levee  en  masse,  an  institution  narrowly  defined  to  meet  the 
situation  of  a  ‘last  ditch’  defence  of  an  invaded  State  with  no  time  at  its 
disposal  to  organize  and  integrate  its  civilian  population  into  its  armies  or 
other  formations  capable  of  receiving  combatant  status  under  Article  1. 

Before  considering  in  detail  the  present  law  governing  combatancy  or 
the  right  to  participate  in  armed  combat  it  may  be  useful  to  formulate  the 
general  principles  which  underlie  the  Hague  Regulations  of  1907,  as 
extended  by  the  Geneva  (Prisoners  of  War)  Convention  of  1949,  in  their 
purported  regulation  of  the  modern  right  of  combatancy.  These  principles 
are  thought  to  have  emerged  from  the  debates  mentioned  above  and  to  have 
been  reflected  in  these  two  Conventions,  the  former  of  which  governs  all 
States  and  recognized  belligerents  engaged  in  armed  conflict  and  the  latter 
governs  129  States  up  to  date.3  These  general  principles  are  considered  to 
be: 

(i)  the  rights  of  waging  war  and  engaging  in  armed  combat  devolve 
exclusively  upon  the  armed  forces  of  States  and  those  groups  of 
individuals  who,  by  analogy  and  concession,  have  been  partially 
assimilated  to  such  armed  forces ; 

(ii)  the  duties  of  those  who  have  the  right  to  engage  in  armed  conflict 
preclude  deliberate  military  action  against  innocent  civilians  as  such; 

(iii)  one  of  the  rights  of  warfare  granted  to  members  of  armed  forces  of 
belligerents  and  to  those  lifted  up  to  that  status  by  concession  is  that, 
upon  capture,  they  are  entitled  to  prisoner-of-war  status,  now 
governed  by  the  extensive  regime  of  the  Geneva  (Prisoners  of  War) 
Convention,  1949. 

It  is  essential  to  stress  that  under  the  modern  law  of  war  this  assimilation 
of  the  rights  of  members  of  the  armed  forces  and  of  other  participants 

1  For  the  texts,  see  below,  p.  186. 

2  Particularly  Article  4  A  (2),  for  the  text  of  which  see  below,  p.  191. 

3  31  December  1971. 
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accorded  combatant  status  is  strictly  limited.  The  concession  to  the  latter 
group  is  conditional  upon  their  observance  of  stringent  conditions,  default 
in  compliance  with  which  being  likely  to  result  in  loss  of  their  combatant 
status,  denial  of  prisoner-of-war  status  upon  capture  and  exposure  to  the 
allegation  of  war  criminality  by  the  very  fact  of  participation  in  the  combat. 
They  derive  the  benefits  of  the  law  of  war  solely  on  condition  that  they  meet 
its  requirements.  The  reasoning  is  apparent.  Such  classes  of  individuals 
participate  in  the  conflict  as  a  concession.  That  concession  is  granted  on 
conditions  specified  by  the  law  of  war  and  expressly  designed  to  bring  them 
as  close  to  members  of  the  armed  forces  as  possible.  The  latter  have  the 
right  to  participate  when  operating  as  such  members  of  armed  forces.1 
Failure  to  meet  the  conditions  imposed  on  persons  who  are  not  members  of 
the  armed  forces  severs  the  concession  and  reduces  them  to  the  position  of 
unlawful  participants.  Such  persons  fall  into  an  intermediate  class  to 
which  the  law  attributes  an  intermediate  status.  They  are  not  innocent 
civilians  immune  from  attack.  Such  persons  are  neither  liable  to  be  taken, 
nor  entitled  to  be  treated,  as  prisoners  of  war.  They  are  not  members  of  the 
armed  forces  who  have  the  right  to  fight  provided  they  operate  as  such — an 
‘open’  activity  conducted  as  ascertainable  members  of  a  military  formation 
dependent  upon  a  State  or  other  recognized  belligerent.  It  is  the  clandes- 
tinity  and  sporadic  nature  of  guerilla  activity  which  is  now  proving  to  be 
the  crux  of  the  debates  in  progress  in  the  context  of  the  revision  of  the  law 
governing  combatancy. 

Guerilla  warfare,  as  has  been  pointed  out  by  writers,  is  a  method  of 
warfare  and  not  a  concept  of  the  law  of  war.  The  distinction  made  by  some 
writers  between  guerilla  warfare  and  guerilla  tactics  is  not  thought  to  be 
sustainable  today.2  The  former  term  was  meant  to  convey  warfare  con¬ 
ducted  by  irregular  combatants  not  entitled  to  combatant  status  under  the 
existing  law  of  war.  By  the  latter  was  meant  special  types  of  warfare  carried 
out  by  special  types  of  military  personnel,  commandos,  ‘Special  Service’ 
personnel,  and  analogous  formations,  who  operate  behind  the  enemy  lines 
carrying  out  sabotage,  general  disruption  and  the  giving  of  false  military 
intelligence.  If  the  latter  operate  as  members  of  military  units,  however 
small  the  groups,  openly  and  in  uniform,  with  weapons  discernible,  their 
operations  cannot  be  considered  as  guerilla  tactics  for  the  purposes  of  the 
law  of  war.  Such  personnel  are  entitled  to  prisoner-of-war  status  upon 
capture.  Their  participation  in  acts  of  combat  is  legitimate,  although  they, 

1  That  membership  of  armed  forces  is  not  enough  to  establish  lawful  combatancy,  unless 
members  operate  openly  in  combat  in  such  capacity,  has  been  illustrated  in  the  recent  decision 
of  the  Judicial  Committee  of  the  Privy  Council  in  Mohamed  Ah  and  Another  v.  Public  Pro¬ 
secutor,  [1968]  3  All.  E.R.,  488  (P.C.).  See  p.  212  n.  5,  below,  for  a  fuller  note  on  this 
case. 

2  For  example,  Oppenheim,  International  Law ,  vol.  2  (8th  edn.,  1955),  pp.  212-13,  259-60. 
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in  common  with  all  other  lawful  combatants,  are  answerable  for  breaches 
of  the  law  of  war  committed  during  such  lawful  participation.1 

Between  the  date  of  the  Hague  Convention  in  1907,  and  that  of  the 
Geneva  Conventions  of  1949,  there  had  been  guerilla  activities  during  the 
Italian  invasion  of  Ethiopia  in  1934  and  during  the  Spanish  Civil  War  of 
1936—9.  The  major  experience  of  large-scale  guerilla  warfare  was  during 
World  War  II,  particularly  in  countries  occupied  by  the  German  armed 
forces  which  included  the  greater  part  of  Europe.  Substantial  and  effective 
resistance  was  mounted  against  German  occupation  forces  by  partisans  in 
the  Soviet  Union,  Poland,  Augoslavia,  and,  later,  in  the  countries  of  western 
Europe.  In  the  latter  the  resistance  took  the  form  of  resistance  organiza¬ 
tions  composed  of  the  indigenous  population  operating  clandestinely, 
either  independently,  or  under  orders  of  exiled  governments,  within 
occupied  territories.  In  eastern  Europe,  however,  partisan  forces  composed 
of  broken  military  units  and  of  civilians  operated  against  German  occupa¬ 
tion  forces,  either  alone  or  in  conjunction  with  armed  forces  still  operating 
as  such  in  parts  of  the  country  not  occupied  and  where  the  front  had  held.2 
The  experience  gained  in  the  successes  and  failures  of  these  guerilla  for¬ 
mations  has  been  carried  forward  in  the  post- 1945  era-  A  new  type  of 
guerilla  activity  has  been  seen,  particularly  in  the  non- international  and 
semi-international  armed  conflicts  of  the  last  quarter  of  a  century.  These 
conflicts  have  often  taken  the  form  of  struggles  to  gain  ascendancy  within  a 
State  or  to  gain  independence,  by  way  of  secession  from  an  existing  State. 
More  recently  guerilla  activities  have  been  conducted  as  a  method  of 
securing  specific  political  objectives  by  groups  or  organizations  disassoci¬ 
ated  from  States  or  other  belligerents,  and  directed  at  particular  govern¬ 
ments,  their  nationals  and  property,  where  and  whenever  opportunity 
presents  itself.  Thus  we  have  arrived  at  a  time  when  guerilla  warfare,  in  the 
sense  of  sporadic  and  clandestine  actions  of  armed  violence  for  specific 
political  purposes  by  loosely  organized  groups  in  varying  degrees  of 
association  with,  or  disassociation  from,  any  government,  is  a  feature  of  our 
age.  Its  manifestations  are  very  diverse  and  often  effective.  The  capacity  of 
these  guerilla  groups,  however  small,  to  inflict  substantial  damage  upon 
military  formations  during  an  armed  conflict,  and  upon  the  civilian 
population  in  times  of  relative  normality,  is  not  disputable.  In  times  _  of 
relative  normality  the  machinery  of  internal  law  and  order  is  often  in¬ 
adequate  to  control  the  activities  of  guerillas  operating  with  determination 


1  The  activities  of  members  of  such  units  led  to  a  number  of  war  crimes  trials  at  the  end  of 
World  War  II,  by  reason  of  the  policy  of  liquidating  such  individuals  adopted  by  Germany, 
expressed  in  Hitler’s  ‘Commando  Order’  of  18  October  1942.  For  examples  of  trials  of  Germans 
forP implementation  of  this  Order,  see  In  re  von  Falhkenhorst,  Annual  Digest,  1946,  P-  282 ,  and  In 

re  Dostler,  ibid.,  Case  No.  116,  p.  280. 

2  See  Heilbrun,  Partisan  Warfare  (1962). 
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and  skill.  As  the  range  of  political  objectives  widens  this  phenomenon 
expands  commensurately.  At  the  same  time  governments  are  aware  that 
in  time  of  international  armed  conflict,  particularly  when  a  part  of  their 
territory  is  subject  to  a  military  occupation,  the  activities  of  such  guerillas 
are  of  considerable  value  in  securing  the  liberation  of  that  territory.  When 
such  guerillas,  in  time  of  internal  armed  conflict,  turn  their  hostile  attention 
to  the  government,  they  are  able  to  reduce  politically  organized  society  to 
chaotic  conditions  and  virtually  to  frustrate  the  process  of  government. 

It  is  an  initial  and  substantial  difficulty  when  considering  the  legal  rules 
that  are  to  be  brought  to  bear  upon  guerilla  activities  that  the  existing 
classification,  for  the  purposes  of  the  international  law  of  war,  into  inter¬ 
national  and  non-international  armed  conflicts  is  (i)  difficult  to  determine, 
and  (ii)  under  fairly  consistent  attack  from  some  sources  with  a  view  to  its 
elimination.  So  far,  that  distinction,  implicit  in  the  law  of  war,  generally, 
and  explicit  in  the  Geneva  Conventions  of  1949,  has  held.  In  spite  of  an 
effort  to  remove  the  distinction,  particularly  in  the  context  of  the  law  govern¬ 
ing  guerilla  activities,  between  international  and  non-international  armed 
conflicts,  the  general  consensus  of  States  seems  to  be  in  favour  of  preserv¬ 
ing  that  classification,  although  some  recent  Resolutions  of  the  General 
Assembly  of  the  United  Nations  may  give  a  contrary  impression.1  The 
current  pressure  is  for  lawful  combatant  status  to  be  accorded  to  any 
guerilla  fighters  operating  for  specific  political  motives  such  as  ‘wars  of 
national  liberation’,  ‘anti-colonial’,  ‘anti-racist’  and  ‘peoples’  wars.  We  are 
seeing  at  the  present  time  two  tendencies  in  this  matter.  First,  the  accepted 
view  that  common  criminals  who  resort  to  armed  force  to  achieve  their 
ends,  are  to  be  excluded  from  any  attribution  of  lawful  combatancy. 
Second,  we  are  seeing  a  widening  of  the  idea  of  a  political  struggle  carried 
out  by  armed  force  being  within  the  control  of  the  existing  law  of  war.  This 
has  the  corollary  that  those  wffio  participate  in  such  a  struggle,  whether 
openly  or  clandestinely  and  sporadically,  should  be  treated  as  lawful 
combatants  entitled  to  the  full  status  of  prisoners  of  wrar  upon  capture. 

It  remains  to  be  seen  to  what  extent  the  law  of  war  will  be  so  revised  as 
to  extend  its  embrace  to  armed  conflicts  not  conducted  between  States,  or  to 
conflicts  within  a  State  between  two  political  and  military  candidates  for 
power  with  minimum  organization  on  the  non-governmental  side.  The 
matter  is  further  complicated  by  the  phenomenon  of  the  armed  forces  of  a 
third  State  participating  in  an  internal  conflict,  e.g.  opposed  to  the  govern¬ 
ment  forces  and  associated  with  rebel  guerillas,  or  associated  with  the 
government  forces  and  opposed  to  rebel  guerillas. 

It  is  readily  and  generally  accepted  that  the  existing  law  of  war  stands  in 


„’F^rPl!i  Rf?^™2444  (XXIII)>  operative  sect.  2;  2597  (XXIV)  operative  sect.  1  : 
2675  (XXV);  and  2676  (XXV). 


THE  QUESTION  OF  GUERILLA  WARFARE  185 

need  of  revision,  but  beyond  that  point  consensus  is  not  apparent.  The 
current  political  tensions  tend  to  aggravate  the  uncertainties  and  possible 
anachronisms  of  the  existing  law  of  combatancy  and  hence  of  the  legal 
status  of  guerilla  fighters.  It  is  not  easy  to  secure  a  detached  forum  in  which 
the  juridical  revisions  may  be  considered  divorced  from  their  political 
overtones.  In  terms  of  juridical  revision  the  approach  might  be  to  start 
with  the  existing  law  of  combatancy  and  work  outwards  from  the  limits  of 
its  present  applicability,  itself  a  debatable  matter.  The  other  approach, 
which  may  be  termed  the  political  approach,  is  to  seek  the  desirable 
political  goal  in  new  legal  rules  without  regard  to  the  realities  of  combat 
conditions  and  the  existing  law.  Behind  such  projects  of  revision  there  is  the 
salient  development  with  which  the  law  of  war  has  to  contend  today  in  the 
widespread  erosion  of  the  distinction  between  the  civilian  population  and 
the  armed  forces  of  a  State.  This  erosion  is  due  to  many  factors,  but  the  net 
result  is  that  the  basic  premises  upon  which  the  existing  law  of  war  was  con¬ 
structed  are  no  longer  evident.  The  dilemma  of  law  revision  is  real.  A  minimal 
revision  of  the  existing  law  of  war  will  leave  too  wide  a  gap  between  the  con¬ 
tent  of  the  law  and  the  new  war  practices  to  which  it  relates.  A  major  revision 
of  that  law  which  correlates  to  the  gradual  obliteration  of  the  distinction 
between  the  armed  forces  and  the  civilian  population,  whether  in  combat¬ 
ancy,  in  methods  of  combat,  or  in  targetry,  will  extend  the  effects  of 
warfare,  to  the  added  misery  of  mankind.  The  medieval  theologian  and 
canon  lawyer  were  clear  that  a  total  war  could  not  be  ‘just’.1  In  the  past 
quarter  of  a  century  we  have  witnessed  the  unfolding  of  the  regimes  of 
Human  Rights,  while  at  the  same  time  the  war  practices  and  combat 
methods  of  belligerents  have  made  much  of  the  classical  law  of  war  difficult 
to  apply,  where  not  anachronistic.  Finally,  we  are  confronted  with  the 
position  that  in  International  Law  it  is  States,  through  their  governments, 
that  alone  have  the  legal  competence  to  revise  the  law.  Any  revision  in  the 
direction  of  an  extended  lawful  combatancy  in  favour  of  guerilla  fighters  is 
likely  to  reduce  considerably  the  military  effectiveness  of  the  armed  forces 
of  States  upon  which  their  governments  depend  for  their  external  and 
internal  security,  and,  ultimately,  for  their  existence. 

B.  The  Existing  Law  of  Combatancy  and  the  Status  of 

Guerillas 

The  existing  rules  controlling  the  classes  of  individuals  who  may  lawfully 
participate  in  armed  conflicts  of  an  international  character  are  to  be  found, 

1  See  Keen,  op.  cit.  (above,  p.  173  n.  1),  p.  189.  The  purpose  of  war  being  to  establish  peace, 
and  to  establish  right  by  appeal  to  divine  judgment,  its  extent  was  therefore  limited  by  that 
purpose  so  that  the  minimum  dislocation  of  Christian  society  should  be  caused.  Within  such  ideas 
descending  through  the  divine,  eternal,  natural,  canon  and  civil  law,  of  which  the  jus  militare 
formed  part,  the  law  of  immunity  from  acts  of  ‘public  and  open’  wars  finds  its  origins. 
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primarily,  in  Articles  i,  2,  and  3  of  the  Hague  Regulations  appended  to 
Hague  Convention  No.  IV  of  1907,  as  impliedly  extended  by  Article  4A  of 
the  Geneva  (Prisoners  of  War)  Convention,  1949.  The  Hague  Regulations 
of  1907,  as  we  have  seen,  bind  all  States  engaged  in  international  armed 
conflicts,  as  they  are  considered  to  embody  the  customary  law  of  war  on 
land  including  the  right  of  participation  in  that  activity.  The  scheme  of  the 
Hague  Regulations  in  regard  to  combatancy  was  to  specify,  definitively  and 
exhaustively,  those  who  had  the  status  of  belligerents.  The  Regulations 
annexed  to  the  Hague  Convention  No.  IV  are  divided  into  sections  and  the 
sections  into  chapters.  Section  1  is  entitled  ‘Of  Belligerents’.  Chapter  1  of 
that  section  is  entitled  ‘The  Status  of  Belligerents’.  Chapter  2  of  that 
section  is  entitled  ‘Prisoners  of  War’. 

Article  1  of  the  Regulations  (Chapter  1,  Section  1)  is  in  these  terms: 

The  laws,  rights  and  duties  of  war  apply  not  only  to  the  army,  but  also  to  militia  and 
volunteer  corps  fulfilling  all  the  following  conditions: — 

1.  They  must  be  commanded  by  a  person  responsible  for  his  subordinates; 

2.  They  must  have  a  fixed  distinctive  sign  recognizable  at  a  distance ; 

3.  They  must  carry  arms  openly;  and 

4.  They  must  conduct  their  operations  in  accordance  with  the  laws  and  customs  of 
war. 

In  countries  where  militia  or  volunteer  corps  constitute  the  army,  or  form  part  of  it, 
they  are  included  under  the  denomination  “army”. 

Article  2  provides: 

The  inhabitants  of  a  territory  not  under  occupation,  who,  on  the  approach  of  the 
enemy,  spontaneously  take  up  arms  to  resist  the  invading  troops  without  having  had 
time  to  organise  themselves  in  accordance  with  Article  1,  shall  be  regarded  as  bel¬ 
ligerents  if  they  carry  arms  openly  and  if  they  respect  the  laws  and  customs  of  war. 

Article  3  then  continues : 

The  armed  forces  of  the  belligerent  may  consist  of  combatants  and  non-combatants. 
In  the  case  of  capture  by  the  enemy,  both  have  the  right  to  be  treated  as  prisoners  of  war. 

That  is  the  whole  of  Chapter  1,  Section  1,  of  the  Regulations.  Chapter  2  is 
entitled  ‘Prisoners  of  War’.  Article  13  of  that  chapter  adds  ‘the  followers’ 
of  an  army  to  the  class  entitled  to  prisoner-of-war  status,  over  and  above 
those  enumerated  in  Article  3  above  recited.  Article  13  provides: 

Individuals  following  an  army  without  strictly  belonging  to  it,  such  as  newspaper 
correspondents  or  reporters,1  sutlers  or  constructors,  who  fall  into  the  enemy’s  hands 

1  There  has  recently  been  a  strong  movement  to  secure  better  protection  for  journalists 
‘carrying  out  dangerous  missions’,  which  include  armed  conflicts,  e.g.  in  General  Assembly 
Resolution  2673  (XXV).  The  particular  anxiety  seems  to  be  to  ensure  that  they  should  be  issued 
with  ‘a  universally  recognized  and  guaranteed  identification  document’  (para.  4).  A  draft  Con¬ 
vention  designed  to  carry  out  the  protection  of  journalists  engaged  in  dangerous  missions  is  under 
consideration  by  the  Conference  of  Government  Experts  at  Geneva,  referred  to  above,  p.  175 
n.  3. 
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and  whom  the  latter  thinks  it  expedient  to  retain,  are  entitled  to  be  treated  as  prisoners 
of  war,  provided  they  are  in  possession  of  a  certificate  from  the  military  authorities  of 
the  army  which  they  are  accompanying. 

The  Hague  Regulations  of  1907  governed  the  ‘status  of  belligerents’ 
until  Articles  1,  2  and  3  thereof  were  extended  by  Article  4A  (2)  and  (3)  of 
the  Geneva  (Prisoners  of  War)  Convention  of  1949. 1  In  the  period  between 
1907  and  1949  there  was  not  a  great  deal  of  authority  on  the  legal  signifi¬ 
cance  of  these  provisions.  Neither  was  there  any  consensus  among  the 
jurists  as  to  their  precise  meaning.  The  Hague  Regulations,  Articles  1,  2 
and  3  were  operative  during  World  War  II  and  were  under  judicial 
scrutiny  during  the  war  crimes  trials  at  the  close  of  that  war.  In  so  far  as 
these  cases  dealt  with  the  legal  status  of  irregular  combatants,  they  have 
only  a  limited  relevance  to  the  contemporary  law.  Most  of  the  cases 
decided  dealt  with  the  conduct  of  partisan  resistance  fighters  in  guerilla 
fighting  against  the  German  armed  forces  in  occupation  of  the  territory 
concerned.  The  cases  bear  some  relevance  in  regard  to  the  degree 
of  the  association  of  such  fighters  with,  or  independence  of,  the  govern¬ 
ment  in  exile  from  the  occupied  territory,  and  also  from  the  degree  of  their 
organization  or  lack  of  it.  It  was  the  experience  of  such  irregular  fighting, 
the  German  authorities’  response  to  it,  and  the  subsequent  war  crimes  trials 
of  Germans  for  the  nature  of  that  response,1 2  that  led  to  the  present 
formulation  of  Article  4A  (2)  of  the  Geneva  (Prisoners  of  War)  Convention 
of  1949. 

The  official  Government  manuals  dealing  with  the  law  of  war  on  land  do 
not  throw  much  light  on  the  difficult  legal  questions  arising  out  of  the 
application  of  Articles  1,  2  and  3  of  the  Hague  Regulations  of  1907.  The 
writings  of  the  jurists  show  a  wide  range  of  views  upon  these  difficulties. 
The  views  expressed  in  Chapter  XIV  of  the  British  Manual  of  Military 
Law  (1929,  as  amended  in  1936)  may  be  taken  as  those  of  the  United 
Kingdom  Government  on  the  matter.  They  are  based  upon  the  accepted 

1  For  the  text,  see  below,  p.  191. 

2  A  leading  case  in  which  the  law  relating  to  the  response  of  the  German  authorities  to  parti¬ 
sans’  resistance  activities  in  occupied  territories  was  fully  considered  in  In  re  List  and  Others 
(Hostages  Trial),  Annual  Digest,  1948,  Case  No.  215,  p.  632.  In  the  course  of  the  judgment  the 
United  States  Military  Tribunal  held:  ‘We  think  the  rule  is  established  that  a  civilian  who  aids, 
abets  or  participates  in  the  fighting  is  liable  to  punishment  as  a  war  criminal  under  the  laws  of 
war.  Fighting  is  legitimate  only  for  the  combatant  personnel  of  a  country.  It  is  only  this  group 
that  is  entitled  to  treatment  as  a  prisoner  of  war  [under  the  then  operative  Geneva  (Prisoners  of 
War)  Convention,  1929]  and  incurs  no  liability  beyond  detention  after  capture  or  surrender’ 
(p.  640).  It  was  this  judgment  that  formulated  the  proposition  of  law,  not  commanding  general 
assent  that:  ‘The  right  to  kill  hostages  may  be  exercised  only  after  a  meticulous  compliance  with 

.  safeguards  against  vindictive  or  whimsical  orders  of  a  military  commander’  (p.  644).  A 
possible  explanation  of  this  part  of  the  judgment  is  that  the  taking  and  shooting  of  hostages  was 
confused  with  the  exercise  of  reprisals.  The  taking  of  hostages  and  reprisal  action  against  ‘pro¬ 
tected  persons’  are  now  both  prohibited  by  Articles  33  and  34,  respectively  of  the  Geneva 
(Civilians)  Convention,  1949,  either  in  the  territory  of  the  enemy  or  in  occupied  territory. 
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distinction  between  the  enemy’s  armed  forces  and  its  peaceful  popula¬ 
tions.  Thus:  ‘Both  these  classes  have  distinct  privileges,  duties  and 
disabilities.  It  is  one  of  the  purposes  of  the  law  of  war  to  ensure  that  an 
individual  must  definitely  choose  to  belong  to  one  class  or  the  other,  and 
shall  not  be  permitted  to  enjoy  the  privileges  of  both;  in  particular  that  an 
individual  shall  not  be  allowed  to  kill  or  wound  members  of  the  army  of  the 
opposed  nation  and  subsequently,  if  captured  or  in  danger  of  life,  pretend 
to  be  a  peaceful  citizen.’1  The  corresponding  paragraph  of  the  current 
British  Manual  on  the  Law  of  War  on  Land  ( Manual  of  Military  Law , 
Part  III,  1958)  repeats  this  passage  with  the  qualification,  ‘Subject  to  the 
fact  that  the  distinction  between  combatants  and  non-combatants  has 
become  increasingly  blurred.  .  .  .’2 

It  will  have  been  observed  that  the  Hague  Regulations  of  1907,  Articles 
1,  2  and  3,  purport  to  deal  exhaustively  with  the  categories  of  persons  who 
may  be  lifted  up  so  as  to  become  subject  to  the  ‘laws,  rights  and  duties  of 
war’,  alongside  ‘the  army’.  Those  who  get  the  benefit  of  the  laws  of  war 
also  take  the  burden.  The  move  away  from  the  exclusive  right  of  armies  to 
engage  in  combat  action  was  strictly  controlled,  although  commentators 
have  not  agreed  on  the  precise  limits  of  the  conditions  imposed  upon  the 
irregular  combatants.  The  four  conditions,  specified  in  Article  1,  were  seen 
as  being  very  close  to  those  actually  prevailing  in  armies  and  in  militia  or 
volunteer  corps  forming  part  of  the  army.  There  must  be:  (i)  some  element 
of  control,  (ii)  some  element  of  identifiability,  (iii)  some  element  of  open¬ 
ness,  and  (iv)  a  substantial  element  of  compliance  with  the  law  of  war 
governing  military  operations.  Implicit  in  the  wording  of  Article  1  are  two 
further  conditions  or  elements:  (v)  dependence  in  some  degree,  upon  the 
Government  of  the  State  belligerent,  and  (vi)  a  measure  of  organization. 

Apart  from  the  difficulty  of  attributing  a  core  of  certainty  to  these  six 
conditions  there  was,  and  is,  a  penumbra  of  uncertainty  as  to  the  legal 
consequences  of  failing  to  comply  with  all  or  any  of  these  conditions,  and 
as  to  which  are  applicable  to  the  group,  which  to  the  individuals  composing 
the  group,  and  which  to  both  group  and  individuals.  It  is  not  possible  to 
say  with  confidence  that  any  one  view  is  accepted  as  representing  an 
established  and  accepted  legal  position. 

Before  treating  those  matters  it  is  necessary  to  set  out  the  prevailing 
legal  rules  as  to  irregular  combatancy  as  they  are  to  be  found  in  the  Geneva 
(Prisoners  of  War)  Convention,  1949,  now  in  force  and  binding  129  States, 
including  the  United  Kingdom  since  March  1958.  The  Geneva  Conven¬ 
tions  Act,  1957, 3  was  enacted  on  31  July  1957.  This  Act  effected  the 
necessary  legislative  changes  in  the  domestic  law  of  the  United  Kingdom 
required  before  ratification  of  the  four  Geneva  Conventions  of  1949,  the 

1  Para.  17,  p.  7  *  para.  86,  p.  30.  3  5  and  6  Eliz.  2,  c.  53. 
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full  texts  of  which  constitute  the  four  Schedules  to  the  Act.  Such  cases  as 
have  been  decided  by  the  United  Kingdom  and  other  national  war  crimes 
tribunals  after  World  War  II  have  only  a  limited  application  today  in  that 
the  bulk  of  them  arose  out  of  partisan  activities  in  occupied  territories.1  It 
is  in  that  area  of  activity  that  the  Geneva  (Prisoners  of  War)  Convention, 
1949,  introduced  an  added  category  of  irregular  combatant  with  com¬ 
batant  status  by  extending  the  class  of  individuals  entitled  to  prisoner-of- 
war  status  when  they  'have  fallen  into  the  power  of  the  enemy’.2  This 
class  now  includes  members  of  ‘organized  resistance  movements,  belonging 
to  a  Party  to  the  conflict,  and  operating  inside  or  outside  their  own  terri¬ 
tory,  even  if  this  territory  is  occupied’  provided  that  they  meet  the  four 
conditions  set  out  in  Article  1  of  the  Hague  Regulations  of  1907,  above 
recited.3  This  is  an  important  extension  of  lawful  combatancy  based 
directly  on  the  experience  of  partisan  activity  during  World  War  II  and  the 
war  crimes  trials  of  those  who  had  killed  or  tortured  them  after  capture. 

This  Geneva  Convention  of  1949  is  one  of  a  series  of  four  dealing  with 
various  classes  of  war  victims,  namely  prisoners  of  war,  wounded  and  sick 
in  the  armed  forces  in  the  field,  wounded,  sick  and  shipwrecked  members 
of  such  forces  at  sea,  and  certain  classes  of  civilians  who  find  themselves  in 
the  territory  of  the  enemy  or  whose  country  is  occupied  by  the  enemy.4  The 
Geneva  Conventions  do  not  purport  to  deal  with  the  manner  of  conducting 
military  operations  except  tangentially  in  the  sense  of  securing  protection 
for  the  war  victims  above  enumerated.  The  Hague  Regulations  of  1907,  on 
the  other  hand,  deal  with  three  basic  areas  of  the  law  of  war  on  land, 
namely,  who  may  fight,  what  manner  of  fighting  they  may  adopt  and  to 
whom  or  what  military  action  may  be  directed.  They  also  deal  with  pacific 
relations  between  belligerents  and  the  regime  of  occupied  territories.  It  is 
the  three  basic  areas  just  mentioned  that  have  to  be  kept  in  mind  through¬ 
out  any  consideration  of  the  law  which  governs  who  may,  and  who  may  not, 
be  accorded  the  status  of  lawful  combatants.  The  Hague  Regulations  of 
1907  were  framed  on  the  basis  of  the  customary  law  as  it  prevailed  at  that 
time.  Their  scheme  was  relatively  simple.  Those  who  had  lawful  com¬ 
batant  status  were  thought  to  be  exhaustively  defined  in  Articles  1  and  2. 
All  within  the  purview  of  those  Articles  were  accorded  prisoner-of-war 
status,  by  Article  3,  as  were  the  non-combatants  forming  part  of  the  armed 
forces  of  a  belligerent,  e.g.  the  medical  personnel.5  At  the  same  time, 
by  Article  13,  certain  types  of  army  ‘followers’,  namely,  newspaper 


1  See  above,  p.  183. 

2  ‘Prisoners  of  war,  in  the  sense  of  the  present  Convention,  are  persons  belonging  to  one  of  the 

following  categories,  who  have  fallen  into  the  power  of  the  enemy  .  .  .  (Article  4A)-  For  the  text  of 

the  four  Geneva  Conventions  see  United  Nations  Treaty  Series,  75  ( 1 95°)>  Nos.  97°— 3,  PP-  3 1  > 
8=;  133  and  287  respectively.  3  Ibid.,  Article  4A  (2),  p.  138. 

A  See  this  page,  n.  2.  5  See  above>  P-  l86‘ 
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correspondents  and  reporters,  sutlers  or  contractors,  if  officially  accredited  to 
the  armed  forces  they  were  accompanying,  were  given  the  like  status  if  the 
enemy  ‘thinks  it  expedient  to  detain  them’.  It  is  not  thought  that  the  latter 
qualification  meant  much  in  that  prisoners  of  war,  members  of  the  armed 
forces,  may  always  be  released,  within  certain  minimal  restrictions  in  the 
interests  of  humanity.1  Today,  the  Geneva  (Prisoners  of  War)  Convention 
has  considerably  widened  this  class  of  ‘followers’,  in  Article  4A  (3).2 

Thus,  the  class  of  individuals  entitled  to  prisoner-of-war  status  upon 
capture  is  wider  than  the  class  enjoying  combatant  status.3  All  members  of 
the  latter  enjoy  prisoner-of-war  status,  but  the  converse  proposition  is  not 
true.  This,  it  is  thought,  expresses  the  wish  of  States  to  extend  the  humani¬ 
tarian  protection  afforded  by  prisoner-of-war  status  to  as  wide  a  class  as 
possible  and  at  the  same  time  to  limit  the  class  entitled  to  initiate  combat 
action.  Non-combatant  members  of  armed  forces  and  civilian  ‘followers’ 
are  thought  to  enjoy,  in  common  with  all  others,  the  essential  right  of  self- 
defence  and,  probably,  the  right  to  elude  capture,  as  are  merchant  ships  and 
their  crews  in  the  law  of  sea  warfare.4  Traditionally,  there  has  been  a  certain 
generosity  in  according  prisoner-of-war  status  and  a  corresponding  strict¬ 
ness  in  the  according  of  combatant  status.  This  was  the  outcome  of  the 
essential  balance,  which  informs  the  whole  of  the  law  of  war,  between 
military  and  humanitarian  demands.  It  is  at  this  precise  point  that  there  is  a 
current  agitation  for  the  extension  of  combatant  status  on  more  generous 
terms,  analogous  to  the  extension  of  prisoner-of-war  status.  This  can  be 
seen  in  recent  Resolutions  of  the  General  Assembly,  e.g.  2674  (XXV)  and 
2676  (XXV),  both  of  9  December  1950. 5 

The  Geneva  (Prisoners  of  War)  Convention,  1949,  is,  in  Article  135, 
expressed  to  be  ‘complementary’  to  Chapter  1 1  (Prisoners  of  War)  of  the 
Hague  Regulations,  1907,  for  those  States  which  are  Parties  to  both  instru¬ 
ments.  Although  the  Convention  of  1949  does  not  seek  directly  to  extend 
the  category  of  those  entitled  to  combatant  status  under  Articles  1  and  2 
of  the  Hague  Regulations,  1907,  that  effect  has  been  indirectly  achieved  by 
the  method  of  repeating,  reframing  and  extending  the  categories  listed  in 
the  Hague  Regulations  in  Article  4  of  the  Geneva  Convention  dealing  with 
those  entitled  to  prisoner-of-war  status.  The  reframing  is  achieved  by 

1  Release  of  prisoners  of  war  in  deserts  or  in  mid-ocean  may  be  tantamount  to  ensuring  their 
death. 

2  Nowhere,  in  terms,  do  the  Geneva  Conventions  of  1949  purport  to  confer  combatant  status, 
thus  adhering  to  their  purpose  of  securing  the  better,  i.e.  more  humanitarian,  treatment  of  war 
victims,  namely  those  who  by  definition  are  not  actually  engaged  in  hostilities. 

3  See  United  Nations  Treaty  Series,  75  (1950),  p.  138.  By  Article  4A  (4)  members  of  the  crew 
of  the  merchant  marine  and  of  civil  aircraft  of  the  parties  to  the  conflict,  are  to  enjoy  prisoner-of- 
war  status  if  they  ‘do  not  benefit  by  more  favourable  treatment  under  any  other  provisions  of 
international  law’;  ibid.,  p.  140. 

4  See  Oppenheim,  International  Law,  vol.  2  (8th  edn.,  1955),  p.  467. 

5  See  this  page,  n.  2. 
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reference  to  ‘Members  of  the  armed  forces  of  a  Party  to  the  conflict  as  well 
as  members  of  militia  or  volunteer  corps  forming  part  of  such  armed 
forces’.  The  relevant  extension  occurs  in  Article  4A  (2)  which  is  in  these 
terms : 

Members  of  other  militias  and  members  of  other  volunteer  corps,  including  those  of 
organized  resistance  movements,  belonging  to  a  Party  to  the  conflict  and  operating 
within  or  outside  their  own  territory,  even  if  this  territory  is  occupied,  provided  that 
such  militias  or  volunteer  corps,  including  such  organized  resistance  movements, 
fulfil  the  following  conditions.  .  .  . 

Then  follow  the  four  conditions  appearing  in  Article  1  of  the  Hague 
Regulations  previously  cited.1  It  is  thought  that  the  fourth  of  these  con¬ 
ditions,  namely,  ‘that  of  conducting  their  operations  in  accordance  with  the 
laws  and  customs  of  war’  makes  it  reasonably  clear  that  those  specified  in 
Article  4A  (2)  as  entitled  to  prisoner-of-war  status  have  been  accorded 
combatant  status,  including  ‘members  of  organized  resistance  movements 
operating  within  or  outside  their  own  territory,  even  if  this  territory  is 
occupied’.  Thus  it  may  be  said  that  the  Geneva  (Prisoners  of  War)  Con¬ 
vention,  1949,  has  obliquely  amended  and  extended  the  class  of  lawful 
combatants  listed  in  Article  1  of  the  Hague  Regulations,  1907. 2 

It  is  also  relevant  to  consider  Article  4A  (3)  of  the  Convention  of  1949 
which  has  accorded  prisoner-of-war  status  to  ‘Members  of  regular  armed 
forces  who  profess  allegiance  to  a  government  or  authority  not  recognized 
by  the  Detaining  Power’.  This  is  thought  to  mean  that,  apart  from  the  lack 
of  recognition  of  the  authority  upon  which  such  individuals  depend,  they 
would,  in  all  other  respects  be  considered  as  members  of  the  armed  forces 
of  a  State,  or  other  recognized  belligerent,  engaged  in  a  conflict  or  occu¬ 
pation  to  which  Article  2,  common  to  the  four  Geneva  Conventions  of 
19493  applies.  Having  regard  to  the  wide  claims  that  are  currently  being 
made  for  classes  of  irregular  fighters  to  enjoy  combatant  and  prisoner-of- 
war  status  this  provision  has  an  important  bearing  on  the  current  law. 
Those  claims  become  the  more  powerful  under  the  impact  of  the  present 
tendency,  not  soundly  supported  in  law,  to  identify  prisoners  of  war  with 
combatant  status. 

1  See  above,  p.  186. 

2  It  is  thought  that  it  is  this  method  of  extending  humanitarian  protection  to  new  classes  of 
individuals  to  be  considered  as  prisoners  of  war  has  led  to  the  current  tendency  to  equate  and 
identify  prisoners  of  war  with  lawful  combatant  status.  This  is  part  of  a  more  general  tendency  to 
accord  greater  weight  to  humanitarian  needs  than  to  military  requirements.  Pressed  beyond  a 
certain  point  this  tendency  becomes  self-defeating,  and  nowhere  more  so  than  in  the  attempt  to 
secure  combatant  status  for  secret  and  sporadic  fighters  operating  as  civilians.  The  fighter- 
civilian  tends  to  destroy  the  vestigial  distinctions,  and  hence  the  immunities  of  the  non-participant 
civilian  in  the  customary  law  of  war.  Such  immunity  is  the  latent  premise  of  the  Hague  Regulations 
of  1907  and  of  the  Geneva  Conventions  of  1949. 

3  Common  Article  2  is  the  gateway  for  the  application  of  the  Geneva  Conventions,  except  the 

common  Article  3 ;  see  below,  pp.  207  et  seq. 
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Likewise,  the  Geneva  (Prisoners  of  War)  Convention  1949  has,  in 
Article  4A  (6),  expressly  extended  prisoner  of  war  status  to  the  members  of 
a  levee  en  masse.  Such  persons  had  been  accorded  combatant  status  by 
Article  2  of  the  Hague  Regulations.  They  comprise  the  ‘inhabitants  of  a 
territory  not  under  occupation,  who,  on  the  approach  of  the  enemy, 
spontaneously  take  up  arms  to  resist  the  invading  troops  without  having 
had  time  to  organize  themselves  in  accordance  with  Article  1  .  .  They  are 
to  be  regarded  as  ‘belligerents  if  they  carry  arms  openly  and  if  they 
respect  the  laws  and  customs  of  war’.  This  is  a  wride  class  but  narrowly 
conditioned.  The  provision  has  no  application  in  occupied  territory.  The 
circumstances  in  which  it  may  become  operative  are  narrow,  being  those  of 
a  dire  national  emergency  and  urgency,  but  it  may  well  be  relied  upon 
today,  having  regard  to  the  speed  and  effectiveness  of  modern  armed 
attacks,  e.g.  by  troops  dropped  or  landed  from  aircraft.  It  will  be  noticed 
that  in  the  case  of  the  levee  en  masse  two  of  the  four  conditions  required  of 
irregular  combatants  have  been  dropped,  namely,  the  wearing  of  a  dis¬ 
tinctive  sign  and  of  being  commanded  by  a  person  responsible  for  his 
subordinates.  It  is  generally  thought  that  if  the  levee  en  masse  situation 
becomes  applicable  the  combat  operations  would  be  as  near  to  indiscrimi¬ 
nate  as  makes  no  difference.  The  members  of  the  levee  en  masse  are  entitled 
to  prisoner-of-war  status  upon  capture  provided  that  the  two  conditions 
mentioned  have  been  met.  Their  compliance  will,  it  is  thought,  have  to  be 
determined  on  an  individual  basis,  using  the  mechanism  of  Article  5  (2)  for 
such  purpose,  there  being  no  group  requirement  of  any  kind.  Under 
Article  5  (2),  ‘should  any  doubt  arise  as  to  whether  persons,  having  com¬ 
mitted  a  belligerent  act  and  having  fallen  into  the  hands  of  the  enemy, 
belong  to  any  of  the  categories  listed  in  Article  4,  such  persons  shall  enjoy 
the  protection  of  the  present  Convention  until  such  time  as  their  status  has 
been  determined  by  a  competent  tribunal’.1  Once  the  invaded  territory  is 
occupied,  a  matter  controlled  by  Article  42  of  the  Hague  Regulations,  1907, 
the  levee  en  masse  provision  has  no  application.  Article  42  provides: 
‘Territory  is  considered  occupied  when  actually  placed  under  the  authority 


1  There  is  no  definition  of  a  ‘competent  tribunal’  contained  in  the  Convention.  The  United 
Kingdom  has  issued  a  Royal  Warrant,  a  form  of  prerogative  legislation,  dated  7  August  1958, 
the  First  Schedule  to  which  contains  regulations  for  the  determination  of  prisoner-of-war  status. 
(Appendix  XXVII  to  Part  III  of  the  Manual  of  Military  Lazv  (1958).) 

^For  a  case  in  which  the  weakness  of  Article  5  (2)  is  exposed  see  Public  Prosecutor  v.  Oie  Hee 
Koi  [1968]  2  W.L.R.  715  (P.C.).  No  representative  of  the  Protecting  Powers  appears  to  have  the 
light  to  be  present  at  such  determinations’  and  the  Detaining  Power  seems  to  be  the  sole  arbiter, 
in  good  faith,  of  whether  a  doubt  occurs  as  to  the  status  of  the  individual  concerned,  without 
which  doubt  there  is  no  requirement  for  an  ‘impartial  tribunal’.  As  the  consequences  of  commit¬ 
ting  hostile  acts  without  combatant  status,  and  hence  prisoner  status,  expose  the  offender  to  the 
death  penalty,  on  trial  and  conviction,  the  findings  of  the  impartial  tribunal  are  important.  This 
provision  of  the  Convention,  admirable  in  its  humanitarian  purpose,  seems  to  be  one  in  need  of 
revision  if  that  intent  is  to  be  implemented  by  Detaining  Powers. 
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of  the  hostile  army.  The  occupation  extends  only  to  the  territories  where 
such  authority  has  been  established  and  is  in  a  position  to  assert  itself.’  It  is 
clear  that  difficulties  will  arise  in  this  context.  First,  there  is  the  question  of 
occupation  in  areas  of  disputed  territorial  claims,  although  the  better 
opinion  may  be  that  occupation  is  a  factual  situation,  which  makes  dis¬ 
puted  legal  claims  to  the  territory  irrelevant,  at  least  for  the  purposes  of 
the  law  of  war.1  Second,  there  is  the  question  of  the  effect  of  the  lawful 
combatancy  of  organized  resistance  groups  within  ‘occupied  territory’. 
Article  64  of  the  Geneva  (Civilians)  Convention,  1949,  enables  the  occu¬ 
pant  to  subject  the  population  to  ‘provisions  which  are  essential  to  enable 
the  Occupying  Power  to  fulfil  its  obligations  under  the  present  Convention 
to  maintain  the  orderly  government  of  the  territory  and  to  ensure  the 
security  of  the  Occupying  Power,  of  the  members  and  property  of  the 
Occupying  forces  or  administration,  and  likewise  of  the  establishments  and 
lines  of  communication  used  by  them’.  Organized  resistance  movements  in 
occupied  territory  will  make  it  their  business  to  violate  such  provisions  as 
a  daily  routine.  It  looks  as  if  Article  64  will  have  to  work  outside  the  area  of 
lawful  combatancy  by  members  of  organized  resistance  movements,  but  the 
matter  is  far  from  clear.  Alternatively  the  presence  of  such  movements  may 
render  the  area  in  which  they  operate  as  such  territory  which  is  not  occupied. 

Those  participants  in  combat  activities  who  fail  to  meet  the  require¬ 
ments  of  Article  4A  (2)  and  (6)  of  the  1949  Convention  not  only  stand  under 
no  benefit  of  prisoner-of-war  status  upon  capture,  but  are  exposed  to 
allegations  of  war  criminality  for  their  participation  in  combat.  They  enjoy 
the  limited  protection  afforded  by  Article  5  of  the  Geneva  (Civilians) 
Convention,  1949,  if  their  hostile  actions  took  place  in  occupied  territory  or 
in  that  of  the  enemy.  They  must  ‘be  treated  humanely,  and,  in  case  of  trial, 
shall  not  be  deprived  of  the  rights  of  fair  and  regular  trial  prescribed  by  the 
present  Convention.  They  shall  also  be  granted  the  full  rights  and  privi¬ 
leges  of  a  protected  person  under  the  present  Convention  at  the  earliest 
date  consistent  with  the  security  of  the  State  or  Occupying  Power,  as  the 
case  may  be.’2  However,  no  person  may  claim  the  benefit  of  protection 
under  the  Civilians  Convention,  even  the  limited  protection  afforded  by 
Article  5,  unless  he  be  a  national  of  a  State  Party  to  the  Convention.3 

1  The  position  adopted  by  the  Israeli  Government  since  1967  is  that  certain  territories  now 
under  the  ‘control  and  administration’  of  the  Israeli  armed  forces  are  not  ‘occupied’  for  the 
purposes  of  the  application  of  the  Geneva  (Civilians)  Convention,  1949,  to  which  both  Israel  and 
the  Arab  Republic  of  Egypt  are  parties. The  formula  used  in  the  common  Article  2,  ‘occupation  of 
the  territory  of  a  High  Contracting  Party’  has  aided  the  Israeli  contention,  whereas  that  employed 
in  Article  42  of  the  Hague  Regulations,  1907:  ‘territory  is  considered  occupied  when  actually 
placed  under  the  authority  of  the  hostile  army’,  eliminates  the  relevance  of  territorial  claims  to  the 
territory  in  question  for  the  purpose  of  the  law  of  war. 

2  Article  5  (3). 

3  Article  4  (2).  A  key  concept  of  the  protection  afforded  by  the  Geneva  (Civilians)  Convention, 
1949,  is  that  of  the  ‘protected  person’,  defined  in  Article  4.  Here,  as  in  the  case  of  the  protection 
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If  the  correct  legal  position  be  that  certain  classes  of  persons  enumerated 
in  Article  4  of  the  Geneva  (Prisoners  of  War)  Convention,  1949,  now  enjoy 
lawful  combatant  status,  by  reason  of  the  overtaking  of  Articles  1  and  2  of 
the  Hague  Regulations,  1907,  in  that  area,  for  all  States  bound  by  the 
Convention  of  1949,  it  becomes  a  matter  of  some  importance  to  determine 
the  exact  circumstances  in  which  the  Geneva  Conventions  of  1949  aPPty- 
All  provisions,  except  the  common  Article  3,  have  their  applicability  deter¬ 
mined  by  Article  2,  i.e.  (i)  ‘all  cases  of  declared  war  or  any  other  armed 
conflict  which  may  arise  between  two  or  more  of  the  High  Contracting 
Parties,  even  if  the  state  of  war  is  not  recognized  by  one  of  them’ ;  (ii)  cases 
of  total  or  partial  occupation  of  the  territory  of  a  High  Contracting  Party 
even  if  the  said  occupation  meets  with  no  armed  resistance’ ;  (iii)  ‘where 
one  of  the  Parties  in  conflict  may  not  be  a  party  to  the  Convention’.  In  this 
latter  situation  ‘the  Powers  who  are  parties  thereto  shall  remain  bound  by  it 
in  their  mutual  relations’,  and  they  remain  bound  thereby  in  relation  to  the 
Power  that  is  not  a  party  to  the  Convention  ‘if  the  latter  accepts  and  applies 
the  provisions  thereof’.  Article  2  is  thus  the  gateway  into  each  of  the  Geneva 
Conventions  of  1949,  with  the  sole  exception  of  the  common  Article  3, 
which  applies  to  armed  conflicts  ‘not  of  an  international  character  occurring 
in  the  territory  of  one  of  the  High  Contracting  Parties’.  Thus  Article  4, 
controlling  combatant  status  for  some  129  States  at  the  present  time,  will 
not  apply  in  Article  3  type  armed  conflicts,  although  there  is  nothing  to 
exclude  the  parties  to  such  a  conflict  from  expressly  agreeing  to  apply  the 
whole  or  any  part  of  the  remaining  provisions  of  the  Convention  to  the 
conflict. 

In  the  event  of  a  conflict’s  occurring  in  the  territory  of  a  Party  to  the 
Convention  and  where  recognition  has  been  given  to  the  insurgent  faction, 
it  is  thought  that  the  Hague  Regulations  of  1907  will  still  be  applicable  as 
they  still  represent  the  customary  law  regarding  combatancy  and  prisoner- 
of-war  status.  Article  3  would  not  be  excluded  but  would,  in  certain 
respects,  be  superseded.  In  any  event,  Article  3  is  not  primarily  concerned 
with  combat  activities  but  with  the  humane  treatment  of  those  who,  for 
specified  reasons,  are  not,  or  were  not,  engaged  in  the  combat.  In  the  unlike¬ 
ly  event  of  two  States  being  engaged  in  an  international  armed  conflict 
neither  of  which  is  Party  to  the  Geneva  Conventions  of  1949,  or  the  Geneva 
(Prisoners  of  War)  Convention,  1929,  the  Hague  Regulations  would  apply 

afforded  to  prisoners  of  war  under  the  Geneva  (Prisoners  of  War)  Convention  of  1949,  the  nation¬ 
ality  of  the  victim  may  be  decisive.  Thus  those  who  take  hostile  actions  against  the  armed  forces 
of  the  State  of  their  nationality,  whilst  serving  in  the  armed  forces  of  the  adversary  State,  will  be 
denied  pusoner-of-war  and  lawful  combatant  status  and  are  liable  to  be  tried,  convicted  and 
executed  for  violation  inter  alia  of  the  municipal  law  (e.g.  unauthorized  carrying  of  arms)  of  the 
State  of  their  nationality.  Such  was  the  fate  of  ten  of  the  twelve  appellants  in  Public  Prosecutor  v. 
Oie  Hee  Koi  (see  above,  p.  192  n.  1),  all  of  whom  were  Chinese  Malays  serving  in  the  armed 
forces  of  Indonesia,  who  were  captured  in  civilian  clothing. 
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to  determine  combatant  and  prisoner-of-war  status.  There  is  nothing  to 
prevent  any  Party  to  any  armed  conflict  of  any  type  agreeing  with  its 
adversary  to  apply  the  whole  or  any  part  of  the  Geneva  Convention,  1949, 
not  applicable,  de  jure.  What  cannot  be  excluded  by  the  Parties  to  an  inter¬ 
national  armed  conflict  is  the  applicability  of  Articles  1,  2  and  3  of  the  Hague 
Regulations,  as  forming  part  of  the  customary  law.  However,  such  a 
regime  would  not,  it  is  thought,  bring  into  play  the  combatant  status  of 
members  of  organized  resistance  movements  operating  in  occupied  terri¬ 
tory  or  elsewhere.  As  there  are  now  129  States  bound  by  the  Geneva 
Conventions  of  1949,  the  main  lacuna  as  to  combatant  status  is  in  relation  to 
internal  armed  conflicts,  so  far  as  the  existing  law  is  concerned.  Over  and 
above  this  situation  there  is  a  steady  pressure  within  and  without  the 
General  Assembly  of  the  United  Nations  for  an  extension  of  combatant 
status  in  two  directions  that  augment  each  other.  First,  that  irregular 
fighters  for  stated  and  selected  political  purposes  should  be  freed  from  the 
four  restrictions,  or  some  of  them,  to  be  found  attached  to  combatant 
status  in  Article  1  of  the  Hague  Regulations,  1907,  and  now  reinforced  by 
Article  4A  (2)  of  the  Geneva  (Prisoner  of  War)  Convention,  1949.  Second, 
there  is  the  like  pressure  that  there  should  be  no  distinction  as  to  law¬ 
ful  status  as  combatants  for  those  engaged  in  international  and  non- 
international  armed  conflicts.  This  is,  at  the  moment,  perhaps  one  of  the 
main  areas  of  confrontation  in  which  the  future  shape  of  a  crucial  part  of 
the  law  of  war  will  have  to  be  resolved  in  the  near  future.1  In  this  resolution 
it  will  be  governments  that  decide.  Neither  direction  of  the  proposed  expan¬ 
sion  is  likely  to  be  attractive  to  governments,  and  particularly  to  those  of  the 
newly  created  States  who  are,  in  general,  more  conscious  of  their  fragility. 

C.  General  Principles  Governing  Irregular  Combatancy 

Upon  a  strict  analysis  there  are  six  conditions  to  be  met  by  irregular 
fighters  not  fighting  as  members  of  a  levee  en  masse ,  i.e.  those  not  forming- 
part  of  armed  forces  or  of  militias  or  volunteer  corps  forming  part  of  such 
forces  of  a  Party  to  an  international  conflict.  Such  a  Party  must  be  either  a 
State  or  a  politically  organized  society  which  has  the  actual  elements  of 
statehood,  but  lacks  recognition  by  its  adversary.  These  six  conditions  are : 

(i)  they  must  belong  to  an  organized  group ; 

(ii)  the  group  must  belong  to  a  Party  to  the  conflict; 

(iii)  the  group  must  be  commanded  by  a  person  responsible  for  his 
subordinates ; 

1  e.g.  General  Assembly  Resolutions  2444  (XXIII),  2597  (XXIV),  2674  (XXV)  and  2676 
(XXV). 
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(iv)  the  group  must  ensure  that  its  members  have  a  fixed  distinctive  sign 
recognizable  at  a  distance; 

(v)  the  group  must  ensure  that  its  members  carry  their  arms  openly ;  and 

(vi)  the  group  must  ensure  that  its  members  conduct  their  operations  in 
accordance  with  the  laws  of  war. 

A  scrutiny  of  these  conditions  indicates  that  all  six  are  impliedly  present  in 
Article  i  of  the  Hague  Regulations,  1907.  They  are  made  explicit  in  Article 
4A  (2)  of  the  Geneva  (Prisoners  of  War)  Convention,  1949.  What  has 
divided  jurists  and  commentators  is  the  question  as  to  which  of  the 
conditions  are  collective  and  which  are  individual.  There  is  no  firm 
consensus  upon  this  matter  which  is  in  need  of  some  attention,  particu¬ 
larly  in  the  light  of  recent  types  of  irregular  fighting  by  groups  of  guerilla 
fighters,  operating  within  and  outside  the  territory  of  the  State  upon  which 
they  depend,  and  in  varying  degrees  of  association  or  disassociation  with 
the  government  of  that  State. 

It  is  suggested  that  the  language  and  rationale  of  the  provisions,  both  of 
the  Hague  Regulations  and  of  the  Geneva  (Prisoners  of  War)  Convention, 
are  consistent  with  the  following  legal  position.  The  first  three  of  the 
conditions  specified  above  are,  from  the  nature  of  their  content,  applicable 
to  the  group  collectively,  and  not  to  the  individual  members,  i.e.  (i)  the 
group  must  have  an  organization  capable  of  ensuring  that  all  six  conditions 
are  met;  (ii)  it  must  belong  to  a  Party  to  the  conflict,  whatever  the  degree  of 
dependence  may  be;  and  (iii)  the  group  must  be  commanded  by  a  person 
responsible  in  a  manner  that  can  secure  compliance  with  all  the  conditions. 

The  remaining  three  conditions,  namely  (iv)  distinctive  sign-bearing,  (v) 
open  weapon  carrying  and  (vi)  conduct  of  operations  in  accordance  with 
the  law  of  war,  are — it  is  suggested — both  collectively  and  individually 
applicable.  This  means  that  the  obligation  of  the  group,  through  the  com¬ 
mander,  is  to  order,  supervise  and  provide  the  material  means  for  meeting 
all  six  conditions  and  that  this  situation  must  prevail  continuously  and  not 
intermittently.  Further,  it  means  that  the  overwhelming  majority  of  the 
individual  members  of  the  group  must  meet  conditions  (iv),  (v)  and  (vi), 
set  out  above,  continuously  and  not  intermittently.  The  final  three  con¬ 
ditions  are  thus  collective  and  individual.  The  first  three  are  addressed  to 
the  group  collectively  and  not  to  the  individual  members  of  it.1 

This  distinction  becomes  apparent  when  one  considers  the  legal  effects  of 
failure  to  meet  any,  or  some,  of  the  conditions  by  all,  or  some,  of  the 
members  of  the  organization,  at  any  time  or  for  some  of  the  time.  If  the 
members,  generally,  meet  all  the  conditions  all  the  time,  and  an  individual 

1  For  the  views  expressed  here  see  H.  Meyrowicz,  ‘Le  statut  des  saboteurs  dans  le  droit  de 
la  guerre’,  The  Military  Law  and  Law  of  War  Review,  5  (1966-I),  pp.  133-44.  The  author 
acknowledges  his  indebtedness  to  Dr.  Meyrowicz  for  this  part  of  the  article. 
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fails  to  observe  conditions  (iv),  (v)  or  (vi),  then  he  does  not  lose  his  com¬ 
batant  status  or,  upon  capture,  his  prisoner-of-war  status.  He  is  liable  to  be 
tried,  as  a  prisoner  of  war,  for  his  act  of  war  crime  in  respect  of  his  indi¬ 
vidual  failure  to  wear  a  distinctive  sign,  carry  his  arms  openly  or  conduct 
himself  in  operations  in  accord  with  the  law  of  war,  as  the  case  may  be,  or 
for  all  three  types  of  criminality.  However,  that  being  said,  he  still  remains 
a  member  of  a  group  with  combatant  status,  whose  ordinary  acts  of  combat 
stand  as  lawful.  He  enjoys  his  right  to  prisoner-of-war  status  upon  capture, 
but  is  exposed  to  trial  for  his  act  of  war  criminality,  as  a  prisoner  of  war. 
Articles  85, 1  and  99  to  108  of  the  Geneva  (Prisoners  of  War)  Convention, 
which  afford  due  process  and  judicial  safeguards  to  prisoners  tried  for  acts 
committed  before  their  capture,  as  in  the  case  of  a  prisoner  tried  for  a  post¬ 
capture  offence,  will  therefore  enure  to  the  benefit  of  the  irregular  fighter 
under  consideration.  In  other  words,  he  finds  himself  in  the  same  position 
and  with  the  same  legal  protection  as  a  captured  member  of  the  armed  forces 
facing  a  charge  of  war  criminality. 

Where,  however,  the  majority  of  the  members  of  the  group,  for  any 
reason  whatever,  fail  to  meet  the  conditions  (iv),  (v)  and  (vi),  or  any  of 
them,  at  any  time,  then  the  members  of  the  group,  all  of  them,  fail  to 
obtain  combatant  status.  An  individual  belonging  to  a  group  of  that  kind 
will,  upon  capture,  be  denied  a  prisoner  or  combatant  status,  whatever 
his  individual  behaviour  may  have  been.  All  the  members  of  such  a  group 
are  then  exposed  to  the  legal  consequences  of  illegal  combatancy.  Part  of  the 
evidence  of  the  group  failure  to  meet  conditions  (i),  (ii)  and  (iii)  will  lie  in 
the  failure  of  most  of  the  members  to  meet  conditions  (iv),  (v)  and  (vi)  on 
any  occasion.  Such  individuals,  will,  upon  capture,  be  entitled  to  the 
limited  protection  afforded  to  civilians  as  a  ‘protected’  person  by  Article  5 
of  the  Geneva  (Civilians)  Convention,  1949, 2  assuming  that  they  were 
operating  in  occupied  territory  or  in  that  of  the  enemy  and  were  nationals 
of  a  State  Party  to  that  Convention.  If  they  were  operating  in  neither  type 
of  territory,  their  position  is  far  from  clear  and  their  protection  is  specu¬ 
lative.  This  is  a  matter  which  needs  attention.  They  probably  remain 
protected  by  the  general  requirement  implicit  in  the  de  Martens  Preamble 

1  Article  85  provides:  ‘Prisoners  of  war  prosecuted  under  the  law  of  the  Detaining  Power  for 
acts  committed  prior  to  capture  shall  retain,  even  if  convicted,  the  benefits  of  the  present 
Convention.’  This  is  an  important  and  new  provision  designed  to  change  the  previous  law  under 
the  Geneva  (Prisoners  of  War)  Convention  of  1929,  as  applied  in  cases  such  as  In  re  Yamashitu, 
Annual  Digest,  1945,  Case  No.  in,  p.  255.  This  case  came  before  the  United  States  Supreme 
Court  on  a  habeas  corpus  appeal  (1946),  327  U.S.  7,  which  was  dismissed  on  the  ground  that  the 
requirements  as  to  the  judicial  proceedings  against  prisoners  of  war  for  offences  then  contained 
in  Article  60  of  the  Geneva  Convention  of  1929  applied  only  to  post-capture  offences  and  not  to 
acts  of  war  criminality.  Article  85  of  the  Geneva  Convention  of  1949  seeks  to  reverse  that  rule.  The 
Soviet  bloc  of  States  have  made  a  reservation  to  Article  85  which  substantially  negatives  its  purpose ; 
see  United  Nations  Treaty  Series,  75  (1950),  P-  460. 

2  See  above,  p.  193. 
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to  the  Hague  Convention  No.  IV  of  1907 ,  of  humane  and  civilized  treat¬ 
ment,1  as  part  of  the  general  principles  of  law  recognized  by  civilized 
nations.  This  would,  it  is  thought,  demand  fair  trial  and  conviction  before 
execution. 

If  this  analysis  be  correct  under  the  existing  law,  the  fate  of  the  individual 
irregular  is  essentially  linked  with  that  of  the  group  in  which  he  operates. 
If  the  group’s  members,  as  a  majority,  always  meet  the  legal  conditions,  the 
individual  will  answer  only  for  his  own  misdoings,  and  then  as  a  prisoner 
of  war  who  had  the  right  to  participate  in  the  combat.  If,  however,  the 
individual  were  punctilious  in  a  group  in  which  the  majority  did  not 
observe  the  conditions  on  any  one  occasion,  he  would  not  acquire  com¬ 
batant  status  or  prisoner-of-war  status  upon  capture,  and  will  answer  in  law 
as  an  individual  who  participated  in  combat  with  no  legal  right  to  do  so,  i.e. 
answerable  in  municipal  law  or  occupation  law,  or  the  law  of  war.  It  is 
apparent  that  the  State  upon  which  the  irregulars  depend  is  going  to  place 
them  in  a  serious  position  unless  they  have  been  instructed  in  the  law  of 
war  including  that  part  which  controls  their  entitlement  to  a  combatant 
and  prisoner-of-war  status.  It  is  arguable  that  condition  (iii),  a  group 
condition,  i.e.  ‘commanded  by  a  person  responsible  for  his  subordinates’ 
carries  just  that  obligation  within  it.  The  giving  of  this  instruction,  man¬ 
datory  in  the  case  of  members  of  the  armed  forces  of  a  State,2  is  allied  to 
that  measure  of  discipline  required  in  the  group  by  that  same  condition 
(iii),  namely,  ‘commanded  by  a  person  responsible  for  his  subordinates’. 

It  is  apparent  that  in  the  circumstances  of  modern  armed  conflict  manv 
individuals  will  fall  into  the  hands  of  the  adversary  belligerent  whose  status 
is  as  doubtful  as  their  hostile  actions  are  certain.  This  is  particularly  the 
case  in  the  context  of  the  conditions  required  for  irregular  fighters  to 
obtain  lawful  combatant  status,  whether  they  be  group  conditions  or 
group  and  individual  conditions.  Article  5  (2)  of  the  Geneva  (Prisoners  of 
War)  Convention  controls  that  situation  and  is  an  invaluable  provision  if 
applied  in  good  faith.  The  complexity  of  the  conditions  attaching  to 
combatant  status  for  irregular  fighters  is  met  by  the  certaintv  of  the  obli¬ 
gation  in  Article  5  (2)3  to  accord  the  individual  the  benefits  of  prisoner-of- 
war  status  pending  the  determination  of  his  status.  He  is  not  a  prisoner  of 
war  in  the  interim,  but  he  is  to  be  treated  as  if  he  were. 

Over  and  above  this  requirement  are  those  contained  in  Articles  17  and 
43  which  must  be  read  in  conjunction  with  Article  4A  (2)  and  Article  5  (2)  of 

1  '.  .  .  in  cases  not  covered  by  [the  Hague  Regulations]  the  inhabitants  and  the  belligerents 
remain  under  the  protection  and  governance  of  the  principles  of  the  law  of  nations,  derived  from 
the  usages  established  among  civilized  peoples  from  the  laws  of  humanity,  and  from  the  dictates 
of  the  public  conscience.’ 

Article  127  of  the  Geneva  (Prisoners  of  War)  Convention,  1949,  common  to  all  four  Con¬ 
ventions.  3  gee  above,  p.  192. 
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the  Convention.  One  of  the  methods  of  determining  cases  of  doubtful 
status  under  Article  5  (2)  for  the  purposes  of  Article  4A  (2)  is  made  mani¬ 
fest  in  Article  17  (3).  This  provides  that:  ‘Each  Party  to  the  conflict  is 
required  to  furnish  the  persons  under  its  jurisdiction  who  are  liable  to 
become  prisoners  of  war  with  identity  cards  showing  the  owner’s  surname, 
first  names,  rank,  army,  regimental,  personal  or  serial  number,  or  equivalent 
information,  and  date  of  birth.’  This  document,  in  effect,  is  the  title  of  the 
captured  individual  to  his  combatant,  and  hence  prisoner-of-war,  status,  in 
case  of  doubt.  Related  to  this  provision  is  Article  43  (1):  ‘Upon  the  out¬ 
break  of  hostilities,  the  Parties  to  the  conflict  shall  communicate  to  one 
another  the  titles  and  ranks  of  all  the  persons  mentioned  in  Article  4  of  the 
present  Convention,  in  order  to  ensure  equality  of  treatment  between 
prisoners  of  war  of  equivalent  rank.  Titles  and  ranks  which  are  subse¬ 
quently  created  shall  form  the  subject  of  similar  communications.’  A 
government  operating  in  good  faith  with  irregular  forces  has  had  its  duties 
made  manifest  by  these  related  provisions  of  the  Geneva  (Prisoners  of  War) 
Convention. 

It  will  be  observed  that  there  is  no  legal  duty  to  communicate  the  nature 
of  any  distinctive  sign  used  by  irregular  forces,  under  Article  4A  (2).  It  is 
also  clear  that  the  provisions  in  Article  17  (3)  and  Article  43  (1)  cannot  be 
applied  to  members  of  a  levee  en  masse.  An  identity  card  issued  under  the 
former  provision — Article  17  (3) — will  be  of  considerable  importance  to  the 
individual  irregular  who  falls  into  the  hands  of  the  enemy.  It  will  be  cogent 
evidence  of  his  status  and  the  ensuing  rights  to  pay  and  to  particular 
treatment,  e.g.  not  to  be  compelled  to  work  if  an  officer  or  person  of  equi¬ 
valent  rank.  The  system  of  the  Protecting  Power’s  supervision  and  the 
transmission  of  information  through  the  mechanisms  of  the  National 
Information  Bureaux  and  the  Central  Prisoners  of  War  Information  Agency 
are  closely  related  to  the  proper  issuing  and  holding  of  identity  cards  by 
those  who  seek  to  establish  their  status  as  prisoners.1  Here  we  find  the 
very  heart  of  the  contrast  between  clandestine  and  sporadic  fighters  and 
those  irregulars  who  meet  the  specific  and  stringent  legal  requirements 
necessary  for  combatant  status  under  Article  4A  (2)  of  the  Geneva  (Prison¬ 
ers  of  War)  Convention,  1949. 

D.  The  Specific  Conditions  Controlling  Lawful 
Irregular  Combatancy 

(i)  ‘Organized’  bodies.  Those  who  operate  as  irregular  fighters  may  be 
members  of  broken  military  units  or  detached  units  no  longer  operating 
under  superior  military  command,  and  every  sort  of  civilian,  including 

1  See  Articles  122-4  of  the  Geneva  (Prisoners  of  War)  Convention. 
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women  and  children.  Often  such  irregular  groups  will  be  composed  of  both 
elements.  It  is  clear  that  irregular  fighters  operating  on  their  own,  as  op¬ 
posed  to  those  operating  on  a  mission  detached  from  the  parent  group  but 
within  its  control  and  subject  to  its  orders,  will  not  be  able  to  claim  com¬ 
batant  status.  Such  persons  appear  to  stand  in  no  different  legal  position 
from  that  of  the  marauders  of  former  times.  Upon  capture  and  proof  of 
hostile  action  they  are  liable  to  trial  as  war  criminals,  or  as  offenders  against 
the  internal  security  law  of  the  adversary,  if  caught  in  its  territory,  or  under 
occupation  penal  law,  if  caught  in  occupied  territory.1  Although  such  an 
individual  may  be  detained  without  trial,  and  held  incommunicado,  he  must 
have  humane  treatment  and,  if  tried,  a  fair  and  regular  trial,  as  specified  in 
Article  5  of  the  Geneva  (Civilians)  Convention,  1949.  Individuals  dis¬ 
patched  on  special  missions  from  groups  of  irregular  fighters  are  normally 
on  intelligence  or  sabotage  assignments  and  will  tend  to  operate  clandes¬ 
tinely  and  sporadically.  Such  activities  would  probably  debar  the  group  from 
having  combatant  and  hence  prisoner-of-war  status.  For  the  individual  to 
retain  combatant  and  prisoner-of-war  status  it  would  have  to  be  deter¬ 
mined  that  he  was  an  individual  offender  acting  contrary  to  the  orders  of 
the  group,  and  the  regular  compliance  of  the  large  majority  of  its  members 
with  the  conditions  specified  in  Article  4A  (2)  of  the  Geneva  (Prisoners  of 
War)  Convention.  The  motive  of  the  individual  fighter  is  not  relevant.  If  he 
is  acting  on  his  own  he  will  be  treated  as  a  marauder,  however  political  his 
purpose.  The  sole  relevance  of  motive,  political  or  criminal,  might  be 
in  deciding  the  sentence  to  be  imposed. 

(ii)  ‘ Belonging  to  a  Party  to  the  conflict' .  Even  if  there  be  an  organized 
group  with  its  own  group  commander,  the  members  will  not  have  com¬ 
batant  status  if  it  lacks  the  necessary  nexus  with  a  Party  to  the  conflict.  The 
exact  nature  or  quality  of  this  nexus  is  far  from  certain.  It  is  not  thought 
adequate  that  the  group  recewes  logistic  support  in  food,  clothing,  stores, 
weaponry  and  transport,  from  such  a  Party.  On  the  other  hand,  it  seems 
reasonably  certain  that  the  triple-stranded  subordination  of  operational 
command,  discipline  and  logistic  dependence,  is  not  necessary.  It  was  a 
normal  feature  of  para-military  formations  operating  as  combat  troops  in 
World  War  II,  e.g.  Waffen  (fighting)  -SS  formations,  that  they  were 
under  operational  command  and  logistic  supply  from  the  German  Armed 
Forces,  but  not  under  disciplinary  control  of  the  ordinary  military  law. 
Although  the  situation  varied  from  time  to  time,  personnel  of  such 
Waffen-SS  were,  for  prolonged  periods,  not  subject  to  the  military  law 
applicable  to  the  armed  forces.  Special  or  task-forces  ( Einsatzgruppen ) 
carrying  out  ‘political’  roles  in  the  military  areas,  namely  the  liquidation  of 

1  The  penal  law  of  an  Occupying  Power  must  be  established  within  the  limits  of  Article  64  of 
the  Geneva  (Civilians)  Convention,  1949. 
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classified  ‘undesirables’,  were  under  logistic  dependence  upon  the  German 
Armed  Forces  but  not  under  operational  or  disciplinary  control.  Such 
units  presented  special  legal  difficulties,  upon  capture.  Normally,  they  did 
not  engage  in  combat  action.  Their  criminality  was  certain.  Their  status 
and  their  capacity  to  engage  the  criminal  responsibility  of  the  local  military 
commander  was  uncertain.  Such  units  had  their  own  discipline.  It  required 
them  to  carry  out  the  very  criminal  acts  with  which  they  were  charged. 
Their  pay  derived  from  a  Party  to  the  conflict,  the  State  of  Germany. 
Their  consistent  violation  of  the  law  of  war  was  the  essence  of  their  own 
special  type  of  operations. 

One  suggested  solution  of  the  question  of  dependence  is  that  it  be 
resolved  by  the  general  principles  of  international  law  governing  State 
responsibility.  The  most  manifest  proof  of  ‘belonging  to  a  Party  to  the 
conflict’  is  for  that  Party  to  make  a  declaration  of  its  responsibility 
for  the  activities  of  specified  groups  of  fighters  not  forming  part  of  its 
armed  forces.  In  humanitarian  terms,  a  declaration  of  that  kind  is  of 
value  to  such  fighters  in  the  event  of  their  capture.  The  military  disadvan¬ 
tages  in  making  such  a  declaration  operate  solely  in  cases  of  illegal  com- 
batancy. 

(iii)  ‘ Commanded  by  a  person  responsible  for  his  subordinates'.  There  is 
surprisingly  little  authority  or  certainty  as  to  the  legal  significance  of  that 
expression.  It  is  thought  that  it  means  responsibility  to  some  higher 
authority  whether  the  person  concerned  be  appointed  from  above  or 
elected  from  below.  It  does  probably  mean  that  the  commander  must  have 
sufficient  authority  to  ensure  that  the  conditions  applicable  to  the  members 
of  the  group,  necessary  for  lawful  combatancy,  are  observed.  Part  of  the 
evidence  of  non-compliance  with  the  condition  discussed  here  will  be  the 
non-observance  of  the  remaining  conditions  on  the  part  of  the  members  of 
the  group.  It  does  not  mean  that  the  commander  must  be  a  commissioned 
officer  of  the  armed  forces  of  a  Party  to  the  conflict,  but  the  form  of 
authority  or  acknowledgement  of  his  position  as  commander  by  some 
official  agency  of  the  Government  will  be  critical  in  establishing  that  the 
group  belongs  to  a  Party  to  the  conflict.  The  internal  disciplinary  regime  of 
the  group  must  be  such  that  the  conditions  required  for  lawful  combatancy 
may  be  secured  in  practice.  One  manifest  way  of  ensuring  that  result  is  to 
make  the  observance  of  the  conditions  required  by  Article  4A  (2)  of  the 
Geneva  (Prisoners  of  War)  Convention,  i949>  a  specific  Part  of  the  disci¬ 
plinary  regime  applicable  to  the  group,  with  a  system  of  penalties  for  breach. 
As  in  all  these  requirements  of  the  Geneva  Conventions  the  element  of 
good  faith  is  an  integral  part  of  the  discharge  of  the  obligations  contained 
in  them.  Departure  from  his  standard  of  good  faith  places  the  members  of 
the  group  at  risk  in  the  event  of  their  capture.  It  is  not,  on  the  other  hand, 
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legally  requisite  that  the  system  of  military  law  of  the  Party  to  the  conflict 
should  apply  to  the  members  of  a  group  of  irregular  fighters  or  be  imposed 
by  the  commander  of  that  group.  On  the  other  hand,  there  is  nothing 
intrinsic  to  the  system  of  irregular  fighters  that  would  preclude  military 
law’s  being  applied  to  them.1 

(iv)  ‘Having  a  fixed  distinctive  sign  recognizable  at  a  distance ’.  This  is  a 
severe  condition,  in  practical  and  operational  terms,  and  the  one  not 
generally  observed  by  resistance  groups,  particularly  in  occupied  territory. 
However,  the  experience  of  World  War  II  is  not  strictly  in  point  because 
at  that  period  all  such  acts  of  resistance  were,  in  law  punishable  by  the  penal 
law  established  by  the  Occupying  Power,  often  with  death.  It  can  be  seen 
that  the  endeavour  made  in  Article  4A  (2)  of  the  Geneva  (Prisoners  of  War) 
Convention,  1949,  to  lift  up  organized  resistance  movements  to  lawful 
combatancy  if  they  meet  specified  conditions,  including  identifiability, 
seeks  to  preserve  the  military  needs  of  the  occupant  and  the  humanitarian 
treatment  of  the  partisan.  However,  it  is  open  to  doubt  whether  this 
purpose  has  been  achieved.  The  test  normally  accepted  for  identifiability  is 
that  the  individual  must  be  so  marked,  and  permanently,  that  he  is  dis¬ 
tinguishable  from  an  ordinary  peaceful  civilian  at  a  distance  at  which 
weapons  can  be  brought  to  bear  by,  and  upon,  such  individuals.  Modern 
weaponry,  and  the  speed  of  movement  in  military  operations,  has  made  this 
condition  difficult  to  apply,  but  it  is  none  the  less  essential.  It  is  sometimes 
suggested  that  distinctive  headgear  is  the  most  ‘distinctive  sign’.  This 
condition  does  not  deny  the  irregular  fighter  the  right  to  camouflage  him¬ 
self,  as  is  done  by  regular  troops  without  committing  an  illegal  ruse.  FIow- 
ever,  camouflage  and  disguise  as  an  ordinary  civilian  going  about  his 
normal  pacific  activities  are  different.  At  times,  the  area  of  distinction  will 
be  small.  It  is  the  element  of  permanency  that  is  the  major  difficulty.  If 
irregular  fighters  can  assume  the  distinctive  sign,  without  which  they 
appear  as  ordinary  civilians,  at  a  moment  of  their  choosing,  their  clandes- 
tinity  is  preserved  and  with  it  that  element  of  surprise  that  has  proved  so 
effective  in  the  past.  Further,  the  removal  of  the  distinctive  sign  immedi¬ 
ately  after  the  surprise  mission  is  completed  enables  a  successful  disen¬ 
gagement  in  conditions  of  comparative  safety,  i.e.  the  standard  method  of 
melting  away  into  the  civilian  background,  whether  urban  or  rural.  It  is 
conceded  that  the  borderline  between  the  legal  and  the  illegal  ruse  or 
perfidy  is  \tr\  difficult  to  draw,  but  no  more  so  than  in  sea  warfare  where 

1  Most  States  have  provisions  in  their  military  penal  law  systems  for  the  application  of  certain 
paits  of  it  to  civilians  accompanying  the  regular  forces  when  engaged  with  an  enemy  e.g.  the 

nited  Kingdom  Army  Act,  1955,  s.  209  (1).  Also,  certain  volunteer  corps,  such  as  members  of 
the  Home  Guard,  are  made  subject  to  military  law  on  duty,  or  when  the  part  of  it  to  which  he 
belongs  is  mustered.  See  Army  Act,  1955,  s.  205  (1)  ( b ),  and  the  Home  Guard  Act,  1951,  s.  4  (2) 
(a)  and  ( b ).  >  >  t  \  > 
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the  use  of  flags  of  deception  flown  up  to  the  very  last  minute  before  open¬ 
ing  fire  is  permitted.1 

It  would  seem  that  there  is  a  considerable  need  for  revision  of  the  law 
on  this  matter  in  order  to  reassert  the  balance  between  military  and  humani¬ 
tarian  needs  in  the  context  of  modern  weaponry  and  techniques  of  fast- 
moving  land  fighting.  Further,  the  circumstances  are  so  infinitely  various 
and  change  so  swiftly  that  it  may  be  unwise  to  frame  any  rules  other  than  of 
the  most  general  kind,  designed  to  avoid  perfidy  being  used  as  a  cover  for 
treacherous  killings  and  woundings.  It  is  probably  true  that  the  inhuman 
treatment  of  captured  partisans  in  World  War  II  contributed  largely  to 
their  operations  in  the  guise  of  innocent  civilians.  Certain  partisan  organiza¬ 
tions,  notably  those  in  Yugoslavia,  wore  their  own  partisan  uniform  with 
a  distinctive  head  gear  and  mark.  The  matter  is  far  from  easy  but  it  is  open 
to  doubt  whether  the  idea  behind  the  present  condition  can  be  disregarded, 
namely,  that  there  must  be  a  degree  of  identifiability  of  the  irregular 
fighter  equal  to  that  of  the  soldier  if  the  former  is  to  have  the  same  com¬ 
batant  status  as  the  latter.  During  the  Hague  Peace  Conferences  of  1899  and 
1907  the  view  was  expressed  that  the  best  distinctive  sign  is  the  open  carry¬ 
ing  of  arms2  and  ammunition.  It  is  doubtful  if  this  view  would  prevail 
today.  Also,  it  has  to  be  remembered  that  if  the  irregular  fighter  is  not 
identifiable  by  his  military  opponent  ordinary  civilians  will  tend  to  be  the 
first  to  suffer'.  The  military  advantage  of  the  irregular  against  his  regular 
adversary  must  not  mask  the  humanitarian  risk  to  the  ordinary  civilian. 
This  has  been  a  feature  of  some  of  the  fighting  in  Vietnam  and  has  un¬ 
doubtedly  caused  much  loss  of  innocent  civilian  life  and  destruction  of 
civilian  property.  If  one  of  the  purposes  of  the  law  of  war  is  to  afford  a  high 
measure  of  protection  to  the  innocent  civilian,  a  difficult  conception  in 
itself,  then  the  non-identifiability  of  the  irregular  fighter  will  frustrate 
that  purpose  in  large  measure. 

(v )  ‘Carrying  arms  openly ’.  This  condition  is  essentially  related  to  the 
condition  of  identifiability,  so  much  so  that  there  is  a  certain  superficial 
attraction  in  the  view  that  lthe  real  distinctive  mark  of  combatants,  that 
which  never  changes,  is  the  open  carrying  of  arms  .  One  difficulty  in  this 
view  is  the  time  factor.  When  must  such  weapons  be  carried  openly- 
when  engaged,  as  well  as  when  about  to  engage  and  afterwaids?  Do  not 
troops,  in  flight,  throw  away  their  weapons  or  conceal  them  ?  It  is,  perhaps, 
matter  for  comment  that  the  detailed  implications  of  lifting  up  irregular 
fighters  to  the  rights  of  members  of  armed  forces,  on  ceitam  conditions, 
had  never  been  fully  worked  out  when  the  Hague  Regulations  of  1907  first 


1  See  Oppenheim,  International  Law,  vol.  2,  pp.  509-10,  and  Tucker,  ‘The  Law  of  War  and 

Neutrality  at  Sea’,  International  Law  Studies,  19  (i9SS)>  PP-  138-42- 

-  T  B.  Scott,  Hague  Peace  Conferences  (1907),  vol.  3,  P- 100:  Major-General  Amourel  (France) : 
‘The  real  distinctive  mark  of  combatants,  that  which  never  changes,  is  the  open  carrying  of  arms. 
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put  the  rule  into  conventional  form.  The  idea  still  stands,  but  the  un¬ 
certainties  attending  its  application  have  removed  much  of  its  value.  The 
demand  for  revision  here  is  compelling.  As  a  minimum,  it  may  be  required 
that  weapons  must  be  carried  by  irregular  fighters  in  the  manner  and  on  the 
occasions  when  military  units  normally  do  the  same  and  that  they  must 
certainly  be  carried  openly  when  their  concealment  would  amount  to  treach¬ 
ery  or  an  illegal  ruse.  The  carrying  of  hand  grenades  and  small  explosives, 
which  are  concealed  and  produced  only  to  be  used,  is  probably  a  breach 
of  the  condition.  There  are  many  and  diverse  circumstances  in  which  no 
more  can  be  expected  than  the  bona  fide  and  rational  application  of  a 
general  rule  framed  in  the  light  of  the  purposes  of  the  law  of  war  and 
current  war  practices.  In  the  last  resort,  there  may  be  some  value  in  ad¬ 
hering  to  the  principle  that  the  effects  of  warfare,  a  disruption  to  the  normal 
ordering  of  civil  society,  should  be  minimized.  Those  who  seek  the  right  to 
participate  in  such  warfare  other  than  as  members  of  armed  forces  are 
under  the  onus  of  meeting  the  conditions  that  have  to  be  observed  by  such 
members.  The  military  disadvantage  irregular  fighters  may  thereby  under¬ 
go  has  to  be  balanced  against  the  sufferings  of  innocent  civilians  who 
become  the  victims  of  clandestine  warfare.  This  is  no  less  the  case  where 
women  and  children  are  used  as  clandestine  fighters  and  weapons  and 
explosives  carriers. 

(vi)  ‘ Conducting  their  operations  in  accordance  with  the  laws  and  custo?ns  of 
wad.  This  condition  presents  considerable  difficulties  in  law  and  in  prac¬ 
tice.  If  an  individual  member  of  the  group  of  irregular  fighters,  contrarv 
to  the  group  order  and  practice,  violates  the  law  of  war,  e.g.  murders  or 
tortures  a  prisoner,  the  offender  will  remain  entitled  to  his  combatant  and 
prisoner-of-war  status  upon  capture,  but  will  be  liable  to  be  tried  for  a  war 
crime,  as  a  prisoner  of  war.  If,  however,  the  group,  at  any  time,  fails,  in  the 
majority  of  its  members,  to  observe  the  laws  of  war,  e.g.  in  one  engagement 
killed  their  prisoners,  then  the  individual  member,  even  though  he  himself 
did  not  take  part,  will  not  be  entitled  to  combatant  or  prisoner-of-war 
status.  This  means  that  he  is  exposed  to  the  charge  that  he  is  an  illegal 
combatant.  He  will  be  debarred  from  the  benefits  of  the  Geneva  (Prisoners 
of  War)  Convention,  but  will  stand  within  the  lesser  measure  of  protection 
under  Article  5  of  the  Geneva  (Civilians)  Convention,  assuming  that  the 
fighter  is  a  national  of  a  State  Party  to  that  Convention  and  that  his  partici¬ 
pation  in  the  combat  took  place  in  occupied  territory  or  in  that  of  the 
opposing  belligerent.1  If  it  took  place  in  neither,  then  it  is  thought  that  he 
will  stand  under  the  general  protection  of  humanity  accepted  as"  one  of  the 
geneial  principles  of  law  recognized  by  civilized  nations,  a  formulation  of 
which  principle  may  be  seen  in  the  Preamble  to  the  Hague  Convention 

1  See  above,  p.  193. 
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No.  IV  of  1907. 1  However,  it  must  also  be  accepted  that  he  will  stand  exposed 
to  a  charge  of  illegal  participation  in  combat  which  may  still  be  a  violation 
of  the  law  of  war.  That  seems,  in  the  state  of  the  present  law,  to  be  the  price 
of  operating  with  a  group  which  fails  to  achieve  combatant  status  because  it 
failed,  as  a  group,  to  conduct  its  operations  in  accordance  with  the  laws 
and  customs  of  war.  Here,  again,  the  law  is  not  likely  to  command  general 
satisfaction  and  there  will  be  pressure  for  revision. 

E.  The  Irregular  Fighter  and  the  Law  of  Hostilities 

The  group  of  irregular  fighters  must  at  all  times,  in  the  greater  number 
of  its  members,  by  practice  and  order,  meet  the  requirements  of  the  law 
governing  the  conduct  of  hostilities.  So  far  as  the  customary  law  of  hostili¬ 
ties  is  concerned  part  of  it  can  be  found  in  Section  II  of  the  Hague  Regu¬ 
lations,  1907. 2  This  does  not  exhaust  the  customary  law  and,  since  1907, 
certain  Conventions  have  been  established  which  deal  with  military 
operations,  e.g.  the  Geneva  Gas  Protocol  of  1925  and  the  Hague  Con¬ 
vention  for  the  Protection  of  Cultural  Property  of  1954-  Thus,  there  can  be 
little  doubt  that  irregular  fighters  must  not  kill  or  wound  by  treachery 
‘individuals  belonging  to  the  hostile  nation  or  army’,  an  activity  pro¬ 
hibited  by  Article  23  {b)  of  the  Hague  Regulations,  1907.  Neither  must 
they  kill  or  wound  those  who  have  surrendered  (Article  23  (c))>  or  commit 
illegal  ruses  (Articles  23  (/)  and  24).  They  may  not  kill  or  maltreat  the 
wounded,  take  reprisal  action  against  prisoners  of  war,  or  take  hostages  for 
any  purpose  in  occupied  territory  or  in  that  of  the  enemy.  Such  activities 
are  today  condemned  by  the  Geneva  (Sick  and  Wounded)  Convention, 
1949,  Article  12,  the  (Prisoners  of  War)  Convention,  Article  13,  and  the 
(Civilians)  Convention,  Article  34,  respectively.  Conversely,  irregular 
fighters  who  meet  the  requirements  of  lawful  combatancy  may  not  be 
subjected  to  any  of  the  actions  forbidden  by  the  customary  law  of  war 
governing  military  operations,  except  in  the  limited  area  of  reprisal  action 
ordered  by  a  government  within  the  stringent  limitations  governing  their 
exercise.  Captured  irregular  fighters  who  do  not  have  lawful  combatant 
status  are  not  to  be  the  object  of  reprisal  action  to  the  extent  that  they  are 
‘protected  persons’  for  the  purposes  of  Article  4  of  the  Geneva  (Civilians) 
Convention,  1949.  Resort  to  reprisals  against  ‘protected  persons’  is  ex¬ 
pressly  prohibited  by  Article  34  thereof.  However,  the  matter  does  not  rest 
there  because  certain  acts  of  reprisal  against  captured  persons,  such  as 
killing  or  torture,  will  stand  outside,  and  be  condemned  by,  the  general 
principle  of  humanity  recited  in  the  preamble  to  the  Hague  Convention 
No.  IV  of  1907,  even  where  such  irregular  fighters  continue  with  the  like 

I  See  above,  pp.  197-8.  2  Ha§ue  Regulations,  Articles  22-8. 
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activity  and  will  not  desist.  Reprisals  against  those  in  captivity  or  in  occu¬ 
pied  territory  or  in  that  of  the  adversary  may  today  be  considered  as 
prohibited  by  customary  law  where  not  expressly  prohibited  by  a  Conven¬ 
tion.  The  general  inclusion  of  that  prohibition  in  Conventions  now  in  force 
has  probably  lodged  such  a  prohibition  within  the  existing  body  of  the 
customary  law  of  war.  Further,  the  general  principles  of  law  recognized 
by  civilized  nations  embrace  the  principles  of  humanity.  This  has  received 
recognition  in  the  preamble  above  referred  to,  in  judicial  decisions,1  and 
from  the  natural  law  theories  that  have  performed  a  creative  function  in  the 
development  of  international  law,  and  the  law  of  arms  of  the  pre-Grotian 
era. 

The  difficult  question  is  the  extent  to  which  military  units  must  observe 
the  law  governing  operations  when  engaged  in  fighting  irregular  fighters 
who  do  not  enjoy  combatant  status.  In  the  contemporary  law  of  war  the 
general  pattern  is  that  reprisal  action  is  prohibited  against  the  victims  of 
war,  i.e.  those  who  do  not  participate,  or  if  they  have  participated,  are  now 
prisoners  or  wounded  or  both,  but  that  reprisals  still  remain  as  a  mechan¬ 
ism  of  enforcement  of  the  law  governing  military  operations.  Its  imperfec¬ 
tions  as  a  device  for  law  enforcement  are  manifest,  but  the  absence  of  other 
effective  mechanisms  at  the  present  time  may  make  elimination  of  reprisal 
action  premature.  It  is  in  the  context  of  fighting  between  armed  forces  and 
irregular  fighters  that  the  device  of  reprisals  may  yet  have  a  purpose  to 
serve  in  the  implementation  of  the  law  and  its  enforcement.  Thus,  it  is  a 
practical  question  whether  clandestine  fighters  who  operate  disguised  as 
civilians,  or  who  give  no  quarter,  or  kill  their  prisoners  on  capture,  or  take 
hostages,  expose  themselves  to  reprisal  action  by  their  adversaries  in  the 
manner  of  conducting  operations.  What  if  the  armed  forces  opposed  to  such 
illegally  operating  fighters  take  the  like  action  against  them  on  the  con¬ 
ditions  governing  the  exercise  of  reprisal  action  ?2  Thus  troops  might  operate 


The  Corfu  Channel  case,  I.C.jf.  Reports,  1949,  p.  22.  The  emergence  of  crimes  against 
humanity,  in  the  Charter  to  the  London  Agreement  of  8  August  1945  and  the  Judgment  of  the 
International  Military  Tribunal  at  Nuremberg,  unanimously  reaffirmed  in  the  General  Assembly 
Resolution  95  (I),  (see  above,  p.  180  n.  3)  is  persuasive  of  this  inclusion.  Also  see  H.  Lauter- 
pacht,  International  Lazv :  Collected  Papers  (ed.  by  E.  Lauterpacht,  1970),  vol.  1,  pp.  143,  471. 

2  These  conditions  are  considered  to  be:  (i)  no  reprisal  action  unless  ordered  by  a  government; 
(li)  no  reprisal  actions  without  previous  illegality  committed  by  the  adversary;  (iii)  no  reprisal 
action  without  previous  warning  and  a  calling  upon  the  adversary  to  desist  from  its  previous 
illegalities;  (iv)  no  reprisal  action  if  the  adversary  desists  in  response  to  that  call  or  otherwise;  (v) 
no  continued  reprisal  action  from  the  moment  the  adversary  desists  from  its  illegality  (vi) 
reprisal  action  to  be  proportionate  in  quantity  and  gravity  to  the  illegality  of  the  adversary  and 
designed  to  ensure  that  the  adversary  desists  from  the  illegality;  (vii)  reprisal  action  being 
designed  as  a  device  to  ensure  compliance  with  the  law  of  the  adversary,  automatic  reciprocal 
or  retaliatory  action  is  inconsistent  with  a  lawful  recourse  to  reprisal  action;  (viii)  no  reprisal 
action  against  prisoners,  detainees,  sick,  non-defended,  non-participant  civilians.  A  reprisal 
action  is  an  act  that  if  not  taken  in  circumstances  that  render  it  a  valid  reprisal  would  otherwise 
be  an  illegal  act.  The  taking  of  lawful  action,  as  a  retaliatory  or  reciprocal  measure,  is  not,  on  this 
view,  an  exercise  of  reprisal. 
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disguised  as  civilians  against  irregular  fighters  fighting  so  disguised,  until 
such  time  as  the  latter  met  the  requirements  of  combatant  status.  This  is 
reprisal  action  in  combat,  an  area  from  which  it  is  not  yet  expelled  in  law. 
Once  such  illegal  fighters  are  reduced  to  captivity  it  can  be  said  that  the 
present  law,  conventional  and  customary,  debars  reprisal  action  against 
them.  Until  that  time  the  prohibition  of  reprisal  action,  under  the  existing 
law,  is  not  manifest.  Reprisal  action  may  be  taken  against  lawful  com¬ 
batants,  in  appropriate  circumstances,  by  acts  in  operations  that  might,  in 
the  absence  of  the  lawful  occasion  for  reprisals,  be  illegal.  The  law  would 
not  seem  to  preclude  the  like  action  against  illegal  combatants.  Govern¬ 
ments,  as  a  matter  of  policy,  may  be  restrained  in  this  matter  but  until 
reprisal  action  is  prohibited  in  every  part  of  the  law  of  war,  including  the 
law  governing  military  operations,  such  action  would  seem  to  be  available 
against  illegal  combatants  if  the  purpose  be  to  ensure  that  they  desist  from 
their  illegalities  and  meet  the  requirements  of  lawful  combatancy. 

F.  Guerilla  Fighters  in  Non-International  Conflicts 

The  shift  to  the  term  ‘guerilla  fighter’  from  ‘irregular  combatancy’  at 
this  juncture  is  not  accidental.  In  the  context  of  non-international  armed 
conflicts,  other  than  those  of  full-scale  civil  wars,  the  international  law  of 
combatancy  is  not  in  point.  Here  one  is  dealing  with  minimum  legal 
restrictions,  designed  to  secure  humanitarian  treatment,  for  armed  rebels, 
when  the  customary  law  of  war  is  not  applicable.  In  all  other  respects  the 
rebels  who  resort  to  arms  are  within  the  ambit  of  the  internal  law,  penal  and 
security,  of  the  State  concerned.  The  impact  of  international  law  is  thought 
to  be  confined  to  that  contained  in  the  common  Article  3  of  the  four 
Geneva  Conventions  of  1949,1  the  various  operative  legal  regimes  of  Human 
Rights,  e.g.  the  European  Convention  of  Human  Rights,  1950,  Articles 
2  (2)  (d)  and  15,  and  possibly  the  customary  law  relating  to  the  minimum 
standards  for  the  proper  treatment  of  aliens.  Here  we  are  confronted  with 
the  situation  that  international  law  has  made  the  minimum  impact  or 
inroad  upon  the  sovereignty  of  States  in  their  claim  to  quell  rebellion. 
Conversely,  rebellion  is  not,  per  se,  a  violation  of  international  law.  The 
gravity  of  internal  insurrection  in  municipal  law  is  not  reflected  in  its 
position  in  international  law.  As  the  handling  of  internal  rebellion  lies, 
traditionally,  within  the  broad  competence  of  the  sovereignty  accorded  to 
States  by  international  law,  that  law  has  not  hitherto  included  rules  for  the 
manner  of  quelling  rebellions.  It  was  only  in  1949  that  the  Geneva  Con¬ 
ventions  of  that  year  attempted  the  first  modest  inroads  upon  the  legal 

1  Article  3  applies  ‘In  the  case  of  an  armed  conflict  not  of  an  international  character  occurring 
in  the  territory  of  one  of  the  High  Contracting  Parties  .  . 
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competence  of  States  to  deal  with  their  own  rebels  in  the  manner  deter¬ 
mined  by  their  internal  law.  The  limitation  contained  in  Article  31  has 
proved  extremely  difficult  to  achieve.  The  provision  has  been  a  source  of 
uncertainty  and  controversy  since  its  establishment.  What  may  not  have 
been  foreseen  by  the  framers  of  the  Geneva  Conventions  was  that  this 
humanitarian  regime  for  non-international  conflicts  would  assume  an 
importance  almost  transcending  the  remainder  of  those  Conventions 
applicable  to  international  armed  conflicts.  Internal  conflicts  have  been  a 
feature  of  political  events  during  the  last  quarter  of  a  century.  On  occasions, 
these  internal  conflicts  have  assumed  a  mixed  quality  by  reason  of  the 
adherence  of  armed  forces  or  guerillas  from  third  States  to  one  side  or  the 
other,  and  sometimes  on  both  sides,  of  the  internal  conflicts.  In  retrospect 
it  cannot  be  said  that  Article  3  has  done  much  to  clarify  the  delineation  of 
the  law  of  war  or  to  achieve  its  own  admittedly  humanitarian  purposes.  It 
has  even  obscured  some  areas  of  the  law  formerly  thought  to  have  en¬ 
joyed  some  measure  of  certainty. 

Customary  law  lifts  certain  classes  of  internal  armed  conflicts  to  the 
international  plane  so  as  to  bring  them  within  the  law  of  war,  where 
belligerency  has  been  accorded  to  the  insurgent  by  the  government  of  the 
State  concerned  or  by  third  States.  Such  recognition  is  rare  today.  One  of 
the  legal  requirements  for  that  recognition  is  that  the  insurgent  element 
itself  complies  with  the  law  of  war.2  It  is  in  the  case  of  guerilla  fighters,  in 
particular,  the  insurgents  frequently  lacking  organized  armed  forces,  that 
there  occurs  that  failure  to  observe  the  law  of  war  that  inhibits  their 
recognition  as  lawful  belligerents  engaged  in  a  civil  war.  There  is  a  certain 
logic  in  this  situation  in  that  their  lack  of  resource,  in  territory,  organiz¬ 
ation  and  control,  which  debars  the  insurgents  from  employing  lawful 
combatants,  is,  in  the  final  analysis,  the  very  ground  why  they  are  deemed 
not  to  be  belligerents  for  the  purposes  of  a  civil  war.  Article  3  of  the  Geneva 
Conventions  of  1949  will  apply  when  there  is  an  armed  conflict  not  of  an 

1  Each  Party  to  the  conflict  shall  be  bound  to  apply  as  a  minimum  ...  :  (i)  Persons  taking  no 
part  in  the  hostilities,  including  members  of  armed  forces  who  have  laid  down  their  arms  and 
those  (et  lespersonn.es—  French  text)  placed  hors  de  combat  by  sickness,  wounds,  detention,  or  any 
other  cause,  shall  in  all  circumstances  be  treated  humanely.  .  . 

To  this  end,  the  following  acts  are  and  shall  remain  prohibited  at  any  time  and  in  any  place 
whatsoever  with  respect  to  the  above  mentioned  persons : 

(a)  violence  to  life  and  person,  in  particular  murder  of  all  kinds,  mutilation,  cruel  treatment 
and  torture; 

(b)  taking  of  hostages ; 

(' c )  outrages  upon  personal  dignity,  in  particular  humiliating  and  degrading  treatment; 

(d)  the  passing  of  sentences  and  the  carrying  out  of  executions  without  previous  judgment 
pronounced  by  a  regularly  constituted  court,  affording  all  the  judicial  guarantees  which  are 
recognized  as  indispensable  by  civilized  peoples. 

(2)  The  wounded  and  sick  shall  be  collected  and  cared  for  .  .  .’. 

2  See  Oppenheim,  International  Law,  vol.  2,  pp.  209-10. 
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international  character  occurring  in  the  territory  of  a  party  to  the  Con¬ 
vention  and,  although  this  is  disputable,  both  Parties  to  the  conflict,  or  all 
Parties  if  more  than  two,  have  the  material  facilities  to  carry  out  the  obli¬ 
gations  imposed  on  Parties  to  such  a  conflict  by  that  Article.1  Here  lies  an 
area  of  contemporary  controversy  both  acute  and  relevant  to  a  number  of 
internal  armed  struggles  that  have  occurred  within  States  since  1949. 
Throughout  that  period  no  clear  view  of  the  proper  ambit  of  the  Article’s 
application  has  emerged.  In  the  view  of  the  International  Committee  of  the 
Red  Cross  the  Common  Article  3  was  designed  to  be  a  ‘microcosm’  of  the 
remainder  of  each  Convention  and  to  contain  the  basic  humanitarian 
prohibitions  universally  accepted.2  It  would  follow  from  this  view  that  the 
ambit  of  Article  3  is  wide,  excluding  only  the  activities  of  common  criminals 
resorting  to  armed  violence,  and  minor  tensions  and  disorders  of  a  social  or 
political  nature.  If,  however,  the  individual  prohibitions  are  examined, 
compliance  with  some  of  them,  e.g.  Article  3  (1)  (d)3  would  demand  an 
administration  and  organization  on  the  part  of  both  Parties  to  the  conflict  of 
discernible  proportions.  The  obligations  contained  in  Article  3  are  to  be 
applied  ‘as  a  minimum’  and  the  idea  of  unilateral,  as  opposed  to  reciprocal 
compliance,  seems  to  pervade  the  provision.  An  intermediate  view  might 
be  that  the  Parties  to  an  internal  conflict  must  meet  all  those  humanitarian 
obligations  that  are  not  negatived  solely  by  their  lack  of  administrative 
facilities,  e.g.  if  they  lack  a  judicial  apparatus,  then  trials  and  punishments 
have  no  rightful  place.  But  the  other  prohibitions,  such  as  those  of  murder, 
cruel  treatment  and  the  taking  of  hostages,  can  always  be  met.  It  is  also  a 
possible  position  to  adopt  that  an  ‘armed  conflict’,  even  if  ‘not  of  an  inter¬ 
national  character  and  occurring  in  the  territory  of  a  High  Contracting 
Party’,  requires  some  element  of  military  organization  and  political 
control  on  both  sides.  This  view  would  eliminate  exchanges  of  armed 
violence  with  ‘tip  and  run’  gunmen  not  engaged  for  the  purpose  of  gaining 
political  control  in  the  State,  but  solely  to  cause  maximum  disorder  or  an 
anarchical  situation. 

The  Geneva  Conventions  are  framed  upon  the  premise  that  it  is  possible 
to  classify  all  armed  conflicts  into  international  and  non-international 
categories.  This  is  open  to  doubt  as  the  extensive  conflict  in  North  and 
South  Vietnam  has  shown.  It  is  not  impossible  that  certain  armed  conflicts 
have  an  international  quality  for  some  of  the  purposes  of  the  law  of  war  and 
a  non-international  character  for  other  parts  of  that  law.  This  is  unfor¬ 
tunate  in  that  it  creates  complexities  and  uncertainties.  The  matter  is  not 
eased  by  the  consideration  that  there  is  genuine  uncertainty  as  to  the 
minimum  level  of  armed  conflict  at  which  Article  3  will  apply.  The 

1  See  above,  p.  208  n.  1.  2  Commentary,  vol.  4  (ed.  by  Prictet,  1958),  P-  34- 

3  See  above,  p.  208  n.  1. 
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difficulty  may  be  reduced  in  those  States  which  have  accepted  an  inter¬ 
national  regime  of  Human  Rights,  e.g.  those  which  are  Parties  to  the 
European  Convention  on  Human  Rights,  1950.  Thereunder,  there  may  be 
limited  derogations  from  the  obligations  undertaken  in  the  Convention  ‘in 
time  of  war  or  other  public  emergency  threatening  the  life  of  the  nation’.1 
However,  the  range  of  application  of  that  Convention  is  limited  and 
regional.  The  analogous  provisions  in  the  United  Nations  International 
Covenant  on  Civil  and  Political  Rights  of  1966  are  not  yet  operative.2 

Guerilla  fighters  have  been  a  prominent  feature  of  contemporary  non¬ 
international  armed  conflicts.  Assuming  that  there  is  an  armed  conflict  for 
the  purposes  of  Article  3  of  the  Geneva  (Prisoners  of  War)  Convention, 
1949,  in  progress,  the  question  will  arise  whether  such  guerillas  are  entitled 
to  the  benefit  of  the  prohibitions  which  it  contains.  It  is  clear  that  the 
question  of  prisoner-of-war  status,  under  Article  4,  applicable  in  inter¬ 
national  armed  conflicts,  does  not  arise.  The  question  of  lawful  combatant 
status  in  an  internal  conflict  is,  it  is  thought,  irrelevant  until  such  time  as 
there  is  an  ascertainable  civil  war  in  which  the  insurgent  element  has  gained 
belligerent  recognition.  Article  3  expressly  provides  that:  ‘the  application 
of  the  preceding  provisions  shall  not  affect  the  legal  status  of  the  Parties  to 
the  conflict’.  The  Record  of  the  Diplomatic  Conference  at  Geneva  in  1949 
shows  that  without  that  clause  it  would  probably  not  have  been  possible  to 
secure  the  acceptance  of  Article  3. 3  This  Article  was  a  pioneer  provision  in  a 
multilateral  convention  restricting  States  in  their  manner  of  quelling  an 
internal  rebellion,  and  it  was  accepted  with  difficulty  and  considerable 
caution.  The  rebels  remain,  as  a  matter  of  law,  rebels  until  such  time  as 
they  are  either  successful  or  granted  an  amnesty  or  some  other  measure  of 
internal  law  eradicates  their  rebel  status.  This  position  is  not  conducive  to 
rebels  acting  in  conformity  with  the  terms  of  Article  3.  Under  one  inter¬ 
pretation  Article  3,  in  spite  of  its  restricted  scope,  confers  the  same  pro¬ 
tection  upon  insurgent  guerilla  fighters  that  it  purports  to  do  for  the  benefit 

1  Article  15  (1):  ‘In  time  of  war  or  other  public  emergency  threatening  the  life  of  the  nation 
any  High  Contracting  Party  may  take  measures  derogating  from  its  obligations  under  this 
Convention  to  the  extent  strictly  required  by  the  exigencies  of  the  situation,  provided  that  such 
measures  are  not  inconsistent  with  its  obligations  under  international  law.’  See  the  case  of 
Lawless  v.  Government  of  the  Republic  of  Ireland,  I.L.R.  (1961),  vol.  31,  p.  290,  and  Yearbook  of 
the  European  Convention  on  Human  Rights  (1961),  p.  439.  It  is  also  necessary  to  consider  Article  2 
(2)  (c)  of  that  Convention:  ‘Deprivation  of  life  shall  not  be  regarded  as  inflicted  in  contravention 
of  this  Article  when  it  results  from  the  use  of  force  which  is  no  more  than  absolutely  necessary 

(c)  in  action  lawfully  taken  for  the  purpose  of  quelling  a  riot  or  insurrection.’ 

Thus  Article  3  of  the  Geneva  Conventions,  where  properly  applicable,  will  determine  the 
limits  of  derogation  under  Article  15  (1)  of  the  European  Convention  on  Human  Rights.  Depri¬ 
vation  of  life  under  Article  2  (2)  (c)  of  that  Convention  is  not  derogation  for  the  purposes  of 
Article  15. 

2  Article  4. 

3  Commentary,  vol.  3  (ed.  by  Prictet,  i960),  p.  43.  And  see  generally  Final  Record  of  the  Diplo¬ 
matic  Conference  of  Geneva  of  1949 ,  vol.  2-B,  pp.  40-8,  75-9,  82-4,  90,  93-5,  97-102. 
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of  armed  forces,  fighting  openly  as  such,  against  the  armed  forces  of  the 
Government.  This  view  would  not  import  the  concept  of  lawful  combat- 
ancy,  and  by  contradistinction  unlawful  combatancy,  into  the  arena  of 
Article  3.  The  language  of  Article  3  does  not  seem  to  support  such  a 
distinction.  Another  view  is  that  the  words  used  in  Article  3  are  not  apt  to 
embrace  irregular  guerillas  reduced  to  captivity  in  that  they  are  not 
‘Persons  taking  no  active  part  in  the  hostilities’.  Neither  are  they  ‘members 
of  armed  forces  who  have  laid  down  their  arms’  within  the  meaning  of 
paragraph  1  of  Article  3.  This  view  is  consistent  with  the  more  limited 
definitions  of  Article  3  internal  conflicts  as  confined  to  those  which  envisage 
organized  armed  forces  on  both  sides.  The  matter  is  not  clear.  There  is 
also  a  difference  in  the  French  and  the  English  texts  which  does  little  to 
clarify  the  situation.1  If  this  latter  argument  be  sound,  captured  guerilla 
fighters  are  outside  the  humanitarian  protection  of  Article  3,  whatever  other 
protection  they  may  attract.  It  is  difficult  to  derive  any  such  protection 
from  international  law,  in  the  absence  of  human  rights  provisions  being 
applicable.2  Perhaps  it  may  be  advanced  that  the  intention  of  making 
Article  3  a  ‘microcosm’  of  the  whole  of  the  remainder  of  each  of  the  four 
Geneva  Conventions  would  have  lifted  guerilla  fighters  into  that  protection 
upon  capture,  and  that  if  the  text  be  imprecise  or  ambiguous,  they  are  not 
excluded  from  it.  The  intention  to  make  Article  3  a  general,  basic,  mini¬ 
mum,  humanitarian  provision,  within  the  limits  of  its  proper  ambit,  seems 
reasonably  clear  from  the  Record  of  the  Conference.3  What  is  in  debate  is 
whether  the  words  actually  used,  with  the  supposed  dichotomy  between 
‘persons  taking  no  part  in  the  hostilities’  and  ‘members  of  armed  forces’, 
are  sufficient  to  expel  guerilla  fighters  from  the  protection  of  Article  3. 
This  would  seem  open  to  doubt  because  that  dichotomy  may  not  be  firm  or 
exhaustive.  In  that  case  the  exclusion  of  guerillas  is  ambiguous  and  the 
intention  may  be  controlling,  i.e.  to  include  them.  It  must  be  admitted  that 
the  matter  is  not  clear  and  does  expose  one  of  the  defects  of  Article  3.  It  is 
perhaps  a  legitimate  criticism  of  this  pioneer  humanitarian  provision  that  it 
has  raised  substantial  uncertainties  in  areas  where  uncertainty  can  be  least 
afforded.4 

If  guerillas  are  included  within  Article  3  then  they  are  entitled  to  humane 
treatment,  proper  treatment  if  wounded,  and  proper  judicial  safeguards, 
if  they  are  brought  to  trial,  before  regularly  constituted  courts.  These 
obligations  are  not,  it  is  submitted,  reciprocal,  in  accordance  with  the 


1  See  above,  p.  208  n.  1. 

2  e.g.  Articles  2  (2)  (c)  and  Article  15  of  the  European  Convention  on  Human  Rights,  1950. 

3  Final  Record  of  the  Diplomatic  Conference  of  Geneva  of  1949,  PP-  82,  84,  and  90. 

4  No  less  than  twenty-eight  meetings  of  the  relevant  committee  were  required  at  the  Diplo¬ 
matic  Conference  at  Geneva  in  1949  to  establish  the  present  text  of  Article  3.  See  Commentary, 
vol.  3  (ed.  by  Prictet,  i960),  p.  28. 
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system,  of  the  Geneva.  Conventions  of  which  they  are  a  microcosm  whereby 
reprisal  or  retaliatory  action  against  those  protected  is  expressly  prohibited.1 
It  is  this  uncertainty  as  to  the  status  of  the  guerilla  in  non-international 
conflicts  that  has  contributed  to  the  current  agitation  expressed  in  Reso¬ 
lutions  of  the  General  Assembly  of  the  United  Nations  and  of  other  bodies 
for  the  granting  of  prisoner-of-war  status  to  such  guerillas  upon  capture, 
particularly  if  they  are  fighting  for  certain  political  purposes,  e.g.  as  ‘free¬ 
dom  fighters’,  ‘people’s  patriots’,  ‘fighters  against  colonial  and  racial 
oppression’,  and  the  like.2 

The  extent  to  which  the  presence  of  armed  forces  or  ‘volunteer’  forces 
from  outside  the  territory  concerned  who  participate  in  an  existing  armed 
conflict  in  that  territory,  render  the  conflict  ‘international’  for  the  purpose 
of  the  application  of  the  full  Geneva  Conventions  of  1949,  is  also  contro¬ 
versial.  One  view  is  that  such  participation  on  either  side  of  an  internal 
armed  conflict  automatically  renders  it  international  for  the  purposes  of 
the  application  of  the  law  of  war  in  general  and  the  Geneva  Conventions 
of  1949  in  particular.  This  is  probably  not  the  legal  position  at  the  present 
time.3 

Article  4  of  the  Geneva  (Prisoners  of  War)  Convention  is  not  applicable 
in  an  Article  3  type  of  conflict  unless  the  Parties  to  that  conflict  agree 
expressly  to  make  it  applicable  or  one  Party  decides  to  treat  captives  as  if  it 
were  applicable,  ex  concessioner  as  was  done  by  the  United  States  Military 
Command  in  South  Vietnam.4  Even  if  Article  4  were  applicable,  the  guer¬ 
illa  fighter  normally  does  not  meet  its  requirements.  The  attempt  to  exempt 
the  guerilla  fighter  from  Article  4  conditions  in  internal  conflicts,  if  he  has 
one  of  a  number  of  selected  political  purposes,  in  order  that  he  may  have 
lawful  combatant  and  prisoner-of-war  status  in  that  conflict  is  an  attempt 
to  disrupt  any  form  of  balance  between  military  and  humanitarian  needs 
and  is  at  variance  with  the  law  now  operative.5  The  attempt  to  meet  this 

1  Article  46  of  the  (Sick  or  Wounded)  Convention;  Article  47  of  the  (Sick,  Wounded  or  Ship¬ 
wrecked)  Convention;  Article  13  of  the  (Prisoners  of  War)  Convention;  and  Article  33  of  the 
Geneva  (Civilians)  Convention. 

2  For  example,  General  Assembly  Resolutions  2597  (XXIV)  and  2674  (XXV). 

3  For  an  account  of  a  recent  debate  on  this  topic  see  the  Report  on  the  Work  of  the  Conference  of 
Government  Experts  on  the  Reaffirmation  and  Develop?nent  of  International  Humanitarian  Law 
Applicable  in  Armed  Conflicts,  by  the  International  Committee  of  the  Red  Cross  (Geneva,  August 
1971),  paras.  290-31 1.  The  debate  was  inconclusive. 

4  M.A.C.V.  Directive  No.  190-3  dated  24  May  1966,  para.  3. 

5  Even  a  member  of  the  armed  forces  of  a  belligerent  who  operates  as  a  concealed  fighter,  e.g. 
as  a  civilian,  engaged  on  a  solitary  mission,  is  not  entitled  to  the  prisoner-of-war  status  under 
Article  4.  See  the  case  of  Mohamed  Ali  and  Another  v.  Public  Prosecutor,  [1968]  3  All.  E.R.  488 
(P.C.)  in  which  members  of  the  armed  forces  of  Indonesia,  while  in  civilian  clothing,  placed  a 
bomb  in  an  office  building  in  Singapore  which,  upon  explosion,  killed  three  civilians.  They  were 
tried,  convicted  of  murder  and  sentenced  to  death  by  an  ordinary  court  of  penal  jurisdiction  in 
Malaysia.  On  appeal  against  conviction  from  the  Federal  Court  of  Malaysia  to  the  Judicial 
Committee  of  the  Privy  Council,  the  Board  dismissed  the  appeal.  In  the  course  of  its  advice  the 
Board  held  that  the  appellants  had  ‘forfeited  their  rights  under  the  Geneva  (Prisoners  of  War) 
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situation  by  treating  General  Assembly  Resolutions  as  the  expression  of  the 
law  of  the  world  community,  even  if  in  plain  discord  with  existing  custo¬ 
mary  and  conventional  law,  is  not  persuasive.  Perhaps  it  may  be  suggested 
that  the  balance  of  the  law  might  be  better  served  by  a  revision  of  the 
existing  law  which  ensures  in  clear  terms  humane  treatment  of  guerillas 
upon  capture  in  a  non-international  armed  conflict. 

G.  Implementation  and  Enforcement  Measures  in 

Guerilla  Warfare 

In  international  armed  conflicts  States  Parties  to  the  Geneva  Conventions 
of  1949  are  required  to  bring  before  their  own  courts  those  who  have 
committed  ‘grave  breaches’  of  those  Conventions,1  irrespective  of  their 
nationality.  By  customary  international  law  belligerents  have  the  right  to 
try  enemy  personnel  who  fall  into  their  hands  and  who  have  committed 
violations  of  the  laws  of  war.  Although  ‘grave  breaches’  are  widely  defined 
in  the  Geneva  Conventions2  they  do  not  exhaust  the  categories  of  war 
crimes  or  deal  with  crimes  against  peace  or  all  the  forms  of  crimes  against 
humanity.  However,  a  number  of  circumstances  have  to  be  present  before 
the  trials  of  war  criminals  become  possible.  In  the  period  since  1945  there 
has  been  little  propensity  on  the  part  of  belligerents  to  institute  such  trials. 
The  reasons  are  diverse,  but  normally  decisive.  States  prefer  to  try  their 
own  nationals  who  have  committed  a  ‘grave  breach’  of  the  Geneva  Con¬ 
ventions,  or  a  war  crime  in  the  strict  sense,  before  their  municipal  courts, 
criminal  or  military,  as  the  case  may  be,  for  the  common  crime  that  covers 
the  act  of  war  criminality,  e.g.  murder  or  grievous  bodily  harm. 

The  central  part  of  the  system  established  for  the  implementation  of  the 
Geneva  Conventions  of  1949  is  the  classical  device  of  the  Protecting  Power. 
Such  a  system  has  not  proved  effective  in  the  period  since  World  War  II. 
A  study  of  those  Conventions  leads  to  the  conclusion  that  without  the 
regular  and  effective  functioning  of  the  system  of  Protecting  Powers  a  large 
part  of  the  humanitarian  obligations  contained  in  them  cannot  be  super¬ 
vised.  In  any  particular  international  armed  conflict  a  triple  consensus  is 
required  for  the  Protecting  Power  to  function,  namely,  the  approach  by  the 
Power  of  Origin  to  the  Protecting  Power,  the  positive  response  of  that 
latter  Power  to  agree  to  act,  and  the  agreement  of  the  adversary  or  Detaining 

Convention  by  engaging  in  sabotage  in  civilian  clothes’.  This  made  it  unnecessary  for  the  Board  to 
consider  whether  they  had  lost  these  rights  by  violating  the  law  of  war  ‘by  their  attack  on  a  non¬ 
military  building  in  which  there  were  civilians’. 

For  a  critical  note  upon  this  case  and  the  associated  case,  Public  Prosecutor  v.  Oie  Hee  Koi  (see 
above,  p.  192  n.  1),  see  Baxter,  ‘The  Privy  Council  on  the  Qualification  of  Belligerents’,  American 
Journal  of  International  Law ,  63  (1969),  pp.  290-6. 

1  Articles  49,  50,  129  and  146  of  the  four  Geneva  Conventions,  respectively. 

2  Articles  50,  51,  130  and  147,  respectively. 
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Power  that  the  Protecting  Power  shall  so  function.  No  permanent  or  ad 
hoc  international  body  has  yet  been  established  to  act  as  a  Protecting  Power 
in  spite  of  proposals  to  that  end  made  at  the  Geneva  Diplomatic  Conference 
in  1949.1  It  may  be  said  that  the  failure  of  the  Protecting  Power  system  is, 
at  the  present  time,  the  main  cause  of  the  failure  of  the  Geneva  Conven¬ 
tions,  and  of  the  law  of  war  in  general,  to  operate.  The  activities  of  guerilla 
fighters  not  entitled  to  combatant  status  are,  from  the  clandestine  nature  of 
their  activities,  difficult  to  supervise.  If  such  fighters  take  prisoners  they 
hold  them  in  secret  places  and  cannot  afford  to  allow  access  by  any  super¬ 
visory  agency.  The  mechanism  of  the  Protecting  Power  is  thus  frustrated 
in  an  area  where  it  is  particularly  necessary. 

The  two  main  factors  which  tend  to  dissuade  irregular  fighters  from 
meeting  the  conditions  required  of  them  by  Article  4A  (2)  of  the  Geneva 
(Prisoners  of  War)  Convention  are  the  stringency  of  those  conditions  and 
the  likelihood  of  death,  or  defeat  or  their  capture,  if  they  meet  those 
conditions.  As  has  often  been  pointed  out,  an  ‘open’  guerilla  is  a  dead 
guerilla.  The  main  military  advantages  for  the  guerilla  lie  in  failing  to  meet 
these  conditions,  unless  the  guerillas  are  numerous,  well-trained,  armed  and 
supplied.  Frequently  they  are  not.  They  prefer  their  chances  of  success  by 
sporadic  and  clandestine  operations  giving  them  the  opportunity  for  escape 
and  identifying  themselves  with  the  local  population.  They  are  aware  that 
they  lack  both  combatant  and  prisoner  status.  They  normally  prefer  to 
disregard  lawful  combatancy  and  to  rely  upon  a  successful  escape  which 
their  experience  enables  them  to  make. 

Upon  capture,  the  illicit  fighter  is,  by  virtue  of  Article  5  of  the  Geneva 
(Civilians)  Convention,  1949,  shut  off  from  the  surveillance  of  any  Pro¬ 
tecting  Power  in  that  he  can  be  held  without  trial,  excluded  from  the 
privileges  of  the  Convention,  although  he  must  be  treated  with  humanity. 
He  may  be  denied  rights  of  communication,  on  suspicion  of  activity 
hostile  to  the  security  of  an  Occupying  Power,  where  absolute  military 
security  so  requires.2  This  type  of  detention  makes  it  difficult  for  a  Pro¬ 
tecting  Power  to  supervise  the  requirement  of  human  treatment,  assuming 
that  there  is  such  a  Power  functioning.  Experience  indicates  that  the  worst 
types  of  atrocities  occur  in  places  where  security  suspects  are  held  shut  off 
from  all  communication.  The  determination  of  interrogators  to  obtain 
information  from  such  suspects,  and  the  fact  that  the  place  of  detention  is 
not  under  the  supervision  of  any  outside  impartial  agency,  are  normal 
concomitants  of  maltreatment  and  tortures  committed  on  a  scale  unknown 
in  combat  conditions.  It  is  this  knowledge  that  has  in  the  past  produced 

1  See  Resolution  i  of  the  Geneva  Diplomatic  Conference,  1 949 ;  United  Nations  Treaty  Series, 
vol.  75,  p.  22.  For  the  Declaration  by  the  U.S.S.R.  negativing  that  Resolution,  see  ibid.,  pp  17- 
18. 

2  Article  5  (2). 
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illegal,  rather  than  lawful,  combatancy.  Thus  the  dilemma  in  any  revision  of 
this  part  of  the  law  of  war  is  real.  Is  it  better  to  make  stricter  the  conditions 
required  for  lawful  combatancy  or  to  lower  them  in  the  hope  that  they  will 
be  met  ?  A  suggested  solution  is  that  the  conditions  of  lawful  combatancy 
remain  strict  but  that  the  conditions  for  acquiring  prisoner-of-war  status 
upon  capture  be  lowered.1  In  the  main,  however,  it  may  be  said  that  the 
desire  of  guerillas  to  attain  the  surprise  and  secrecy  of  attack  outweighs  the 
apprehension  of  capture,  particularly  in  that  many  secret  fighters  are 
animated  with  a  dedicated  political  purpose. 

If  the  implementation  of  the  law  governing  international  armed  conflicts 
be  weak,  the  position  is  much  feebler  in  the  case  of  internal  conflicts.  Here 
the  Protecting  Power  has  no  locus  standi  at  all  for  the  system  has  no  place 
in  this  context.  Any  rebel,  whether  he  offers  armed  violence  openly  and  in 
all  respects  as  if  he  were  a  member  of  armed  forces,  or  clandestinely  and 
sporadically,  is  still  subject  to  trial,  conviction  and  execution  as  a  rebel, 
if  he  falls  into  the  hands  of  the  Government  agencies.  Only  where  the 
internal  conflict  attains  the  dimensions  of  a  civil  war  between  the  Parties 
engaged  can  the  full  scale  of  the  customary  law  of  war  come  into  play.  By 
agreement  the  conventional  law  can  be  brought  to  bear  and  a  Protecting 
Power  system  put  into  operation,  but  such  agreements  are  not  normal.  In 
Article  3  conflicts  ‘an  impartial  humanitarian  body  such  as  the  international 
Committee  of  the  Red  Cross  may  offer  its  services  to  the  Parties  to  the 
conflict’.  Such  an  offer  need  not  be  accepted,  nor  need  it  be  made.  If 
accepted  by  one  Party,  it  may  be  rejected  by  the  other.  If  the  Protecting 
Power  system  does  not  operate  regularly  in  international  conflicts  one  can¬ 
not  be  surprised  that  it  is  not  mandatory  in  internal  conflicts.  However, 
Article  3  enables  the  Parties  to  the  conflict  to  agree  to  bring  into  force  all  or 
part  of  the  other  provisions  of  each  Convention.2  This  is  hortatory  only. 
Such  an  agreement  could  be  made  without  the  authority  of  the  Conventions. 

The  failure  of  the  Protecting  Power  mechanism  has  inclined  some 
writers3  to  advocate  a  system  of  collective  supervision  of  the  implementation 
of  the  Geneva  Conventions  and  even  collective  enforcement,  based  on  the 
community  of  interest  of  the  129  States  Parties  to  these  instruments,  the 
intention  to  achieve  a  universal  humanitarian  rule  of  law  in  time  of  armed 
conflict  and  the  terms  of  the  common  Article  1 :  ‘The  High  Contracting 
Parties  undertake  to  respect  and  to  ensure  respect  for  the  piesent  Con¬ 
vention  in  all  circumstances.’  This  argument  has  been  extended  to  Article  3 

1  The  difficulty  in  this  suggestion  is  that  it  entails  according  prisoner-of-war  status  to  fighters 

whose  very  act  of  fighting  is  considered  unlawful. 

2  Article  3 :  ‘The  Parties  to  the  conflict  should  further  endeavour  to  bring  into  force,  by  means 
of  special  agreements,  all  or  part  of  the  other  provisions  of  the  present  Convention. 

3  e.g.  de  la  Pradelle,  Annates  de  droit  international  medical ,  18  (1968),  pp.  24-7,  and  Com¬ 
mentary,  vol.  3  (ed.  by  Prictet,  i960),  p.  18. 
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implementation.  The  common  articles  imposing  a  duty  to  bring  persons 
accused  of  committing  ‘grave  breaches’  to  trial  before  the  ordinary  courts, 
regardless  of  the  nationality  of  the  accused,1  is  also  considered  to  import 
the  idea  of  collective  enforcement.  There  may  be  some  difficulty  in  ad¬ 
vancing  this  argument  in  respect  of  breaches  of  the  humanitarian  obli¬ 
gations  in  Article  3  which  are  not  ‘grave  breaches’.  However,  there  may  be 
some  substance  in  the  argument  that  all  Parties  to  these  Conventions  have 
a  legal  interest  in  the  observance  of  them  by  other  States  in  the  territory  of 
which  an  internal  conflict  is  in  progress.  As  a  matter  of  law  it  would  not  be 
easy  to  deny  the  jurisdiction  of  a  court  in  a  third  State  to  hear  and  determine 
a  case  of  breach  of  Article  3  by  a  national  of  a  State  where  an  internal 
conflict  occurred  in  which  that  national  was  a  participant.  That  is  not  the 
same  situation  as  a  mandatory  universal  jurisdiction  such  as  may  exist  in  the 
case  of  ‘grave  breaches’,  which  can  be  committed  only  in  the  course  of  an 
international  armed  conflict.  Political  realities  will  make  such  a  method  of 
enforcement  of  Article  3  spasmodic  and  haphazard.  In  any  event,  enforce¬ 
ment  arises  after  the  violation.  What  is  wanted  in  the  context  of  Article  3 
is  that  supervision  of  its  implementation  which  is  designed  to  prevent  such 
violation,  and  particularly  so  in  the  case  of  guerilla  fighting.  The  assas¬ 
sinations  of  which  guerilla  fighters  are  frequently  guilty  lead  almost 
inevitably  to  maltreatment  upon  their  capture.  The  undoubted  and 
continued  status  of  rebel  which  every  participant  in  an  armed  conflict 
against  the  Government  forces  retains  makes  questions  of  lawful  and  un¬ 
lawful  combatancy  irrelevant.  When  there  is  an  equal  balance  of  military 
power  there  may  be  some  restraint  on  the  part  of  both  sides  to  such  an 
internal  conflict.  The  guerilla  fighters,  on  the  other  hand,  see  that  their 
method  of  conducting  hostile  action  is  the  one  most  calculated  to  attain 
that  balance  in  the  quickest  possible  time.  External  supervision  is  not 
sought,  as  a  rule,  by  the  Government  handling  an  armed  rebellion.  Where 
the  exception  occurs,  e.g.  where  access  is  granted  to  the  International 
Committee  of  the  Red  Cross,  governments  will  often  make  clear  that  that 
access  is  granted  without  any  admission  that  an  Article  3  conflict  is  in 
progress.  Strictly,  this  proviso  is  not  necessary,  but  governments  are  en¬ 
titled  to  make  their  position  clear  before  other  States,  particularly  if  the 

argument  in  favour  of  the  collective  enforceability  of  Article  3  has  any 
validity. 

In  practice,  the  device  of  amnesty  at  the  close  of  a  rebellion  which  has 
not  succeeded  is  a  crude  and  retrospective  method  of  enforcement  of 
Article  3.  Thus,  rebels  who  have  grossly  violated  Article  3  may  well  be 
excluded,  wholly  or  partially,  from  the  terms  of  any  amnesty  granted.  It 
then  remains  with  the  Government,  as  a  matter  of  good  faith,  whether  it 

1  See  above,  p.  213  n.  1. 
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brings  its  own  major  offenders  to  trial  and  punishment.  Other  devices,  if 
not  those  of  publicity  and  debate  in  the  organs  of  the  United  Nations,  or 
claims  made  within  any  applicable  Human  Rights  regimes,  will  demand 
changes  in  the  existing  law.  Such  changes  are  necessary  but  they  can  be 
made  only  with  the  consent  of  Governments,  which  are,  by  definition,  the 
main  casualties  of  a  rebellion,  successful  or  otherwise.1 


H.  Conclusions 


1.  The  existing  law  relating  to  combatancy  is  strict.  Those  who  do  not 
meet  its  requirements  render  their  participation  in  armed  conflict  an  un¬ 
lawful  activity  outside  the  protection  of  the  law  of  war  and  condemned 
alike  by  that  law,  by  the  municipal  law  of  the  State  concerned  or  the  penal 
law  of  the  Occupying  Power,  as  the  case  may  be. 

2.  Such  unlawful  participants  are  not  entitled  to  prisoner-of-war  status, 
as  controlled  by  Article  4A  (2)  of  the  Geneva  (Prisoners  of  War)  Conven¬ 
tion,  1949,  unless  it  is  conceded  to  them  by  the  Detaining  Power,  ex  gratia. 

3.  Such  unlawful  participants,  whether  they  engage  in  sabotage  or  other 
hostile  acts  against  enemy  individuals  may,  upon  capture,  have  a  limited 
protection  under  Article  5  of  the  Geneva  (Civilians)  Convention,  i949>  ^ 
their  acts  took  place  in  enemy  territory  or  in  occupied  territory. 

4.  The  conditions  for  lawful  combatancy  required  of  individuals  not  in 
the  armed  forces  of  a  State  and  operating  as  such  are  designed  to  bring 
them  as  close  as  possible  to  members  of  such  armed  forces  in  order  that 
warfare  may  be  restricted,  illegal  activities  avoided  and  the  indiscriminate 
killing  of  non-participating  civilians  minimized. 

tp  The  existing  law  has  reached  a  crude  balance  between  the  need  to 
limit  warfare  to  military  or  quasi-military  personnel,  to  identify  the  enemy 
in  order  to  spare  the  innocent  civilian  and  to  confer  a  measure  of  humani¬ 
tarian  treatment  on  quasi-military  personnel,  commensurate  with  that 
afforded  to  members  of  armed  forces,  if  certain  strict  conditions  are  met. 

6.  Individual  hostile  activity  is  prohibited.  Only  organized  group 

activity  in  arms  can  be  considered  as  lawful. 

7.  The  existing  law  reflects  the  customary  law  prevailing  at  the  end 
of  the  nineteenth  century,  adjusted  in  the  light  of  twentieth-century 


1  The  obligation  to  include  the  study  of  the  Geneva  Conventions  of  1 949  m the  programmes 
of  military  and,  if  possible,  civil  instruction,  so  that  the  principles  thereof  may  become  known  to 
the  entire  population’  (Articles  47,  48,  127  and  144  respectively)  is  not  strictly  applicable  in 
cases  of  Article  3  conflicts  for  the  reason  that  only  Article  3  applies  to  non-mternational  armed 
conflicts.  However,  there  may  be  some  value  in  including  Article  3  as  a  part  of  the  study  rendered 
mandatory  by  the  Articles  previously  cited.  The  rebel  element  m  any  State  will  comprise  mem¬ 
bers  of  its  armed  forces  or  of  its  civil  population  or  both.  The  educational  mechanism  of 
implementation  of  the  Geneva  Conventions,  and  particularly  of  the  common  Article  3,  has  not 
yet  been  fully  exploited  by  the  majority  of  States.  It  might  well  be  prudent  to  include  a  mandatory 
instruction’  provision  in  any  extended  version  of  Article  3  that  may  be  in  contemplation. 
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experience,  particularly  that  of  partisan  activities  in  World  War  II.  It  is 
open  to  doubt  whether  this  law  is  adequate  in  the  light  of  post- 1 949  develop¬ 
ments  in  guerilla  fighting.  Some  revision  of  the  law  may  be  necessary  to  re¬ 
adjust  the  balance  between  military  and  humanitarian  needs. 

8.  In  non-international  armed  conflicts  there  may  be  some  doubt 
whether  the  guerilla  fighter,  operating  with  the  rebel  elements,  is  within 
the  protection  of  the  common  Article  3  of  the  Geneva  Conventions  of  1949. 
On  balance,  there  may  be  some  merit  in  the  view  that  he  is  so  protected. 
There  can  be  less  doubt  that  he  ought  to  be  so  protected.  His  rebel  status 
remains  unaffected.  He  is  no  more  entitled  to  prisoner-of-war  status  than 
members  of  armed  rebel  forces,  whatever  may  be  granted  him  by  way  of 
concession  or  amnesty.  Rebel  status  and  lawful  participation  in  armed 
rebellion,  even  if  the  former  derive  from  municipal  law  and  the  latter  from 
international  law,  are  mutually  repugnant. 

9.  Reprisal  action  against  captured  guerilla  fighters  in  international 
armed  conflicts  is  prohibited,  but  not  equally  clearly  in  the  case  of  internal 
armed  conflicts. 

10.  Article  3  represented  the  maximum  restraint  that  States  were  pre¬ 
pared  to  accept  in  1949,  in  international  law,  in  the  manner  of  quelling  of 
armed  rebellion.  Since  that  date  there  has  been  the  new  approach  in  the 
regimes  of  Human  Rights,  regional  and  universal.  Human  Rights  do  not 
dissolve  in  time  of  war  or  public  emergency  affecting  the  life  of  the  nation, 
but  are  subject  to  a  controlled  and  limited  derogation  from  specific  Human 
Rights  to  be  justified  by  the  extent  of  that  emergency. 

11.  The  precise  relation  between  the  law  of  war  and  the  regimes  of 
Human  Rights  has  not  yet  been  elaborated. 

12.  States  are  not  willing  to  extend  the  ambit  of  Article  3’s  application, 
but  may  be  willing  to  amplify  the  humanitarian  content  of  its  provision  in 
major  internal  conflicts  approximating  to  the  dimensions  of  a  civil  war  as 
understood  by  the  customary  law  of  war. 


POLITICAL  CRIME  IN  ENGLISH  LAW  AND 
IN  INTERNATIONAL  LAW* 

By  PROFESSOR  B.  A.  WORTLEY,  O.B.E.,  Q.C.,  LL.D. 

I 

Introduction 

In  a  modem  State  the  word  ‘politics’  is  inseparably  linked  with  the  concept 
of  policy.  Rules  of  public  policy  (or  dr  e  public)  represent  rules  of  fundamental 
policy  that  it  is  not  possible  to  change  by  contract  between  subjects. 

There  may  also  be  rules  of  public  policy  common  to  more  than  one 
State.  Traditional  rules  of  conduct  based  on  the  Judaeo-Christian  ethic 
still  dominate  the  public  policy  of  Western  States  which  discourage  dis¬ 
honesty,  malversation,  breach  of  contract,  slavery  and  violence,  and  which 
attempt  to  uphold  the  institution  of  marriage.  There  may  also  be  a  common 
policy  amongst  allies.  Allied  countries  have  a  mutual  interest  to  discourage 
the  disclosure  of  common  military  secrets  to  potential  enemies.  The 
Common  Market  countries  have  agreed  to  nothing  less  than  a  common 
economic  policy  in  relation  to  competition  and  to  discourage  its  distortion, 
and  they  have  provided  themselves  with  special  machinery  to  do  this. 
States  accepting  the  European  Convention  on  Human  Rights  also  have 
agreed  on  a  common  policy  and  common  legal  institutions  to  recognize 
and  to  protect  these  rights.  Communist  countries  have  a  common  policy 
reflected  in  their  insistence  on  economic  planning,  State  monopoly  of 
foreign  trade  and  mutual  assistance  in  many  fields. 

In  a  democratic  State  a  change  of  political  policy  will  normally  be  made 
by  constitutionally  valid  means;  in  a  dictator  State  it  may  be  made  by 
executive  action,  accompanied  if  necessary  by  ruthless  purges. 

When  a  national  constitution  does  not  readily  permit  a  change  in  policy, 
or  the  police  who  enforce  policy  act  oppressively,  the  subject  may  demon¬ 
strate  or  rebel;  he  may  even  express  his  rebellion  by  publicly  committing 
crime.  He  may  allege  that  his  motive  for  the  crime  is  political,  that  it  is 
a  protest  against  policy  or  against  the  way  of  carrying  it  out.  Such  an 
allegation  will  not  excuse  the  criminal  brought  before  the  courts  of  the 
State  where  the  crime  was  committed.  Crimes  which  are,  by  their  very 
nature  a  direct  challenge  to  the  authority  of  the  State  are  treason  and 
sedition  These  crimes  may  be  committed  in  bold  disregard  of  legal  con¬ 
sequences  by  men  determined  to  be  martyrs,  or  they  may  be  committed 
against  a  weak  or  vacillating  government  in  the  hope  that  no  prosecution 

*  ©  Professor  B.  A.  Wortley,  1971- 


220 


POLITICAL  CRIME  IN 


will  follow,  or  that,  if  there  is  a  prosecution,  there  will  be  no  conviction 
by  a  sympathetic  jury  or  court,  or  that  if  there  is  a  conviction  the  sentence 
will  be  light  and  that  perhaps,  on  a  change  of  government,  the  conviction 
will  be  the  subject  of  a  pardon  or  of  an  act  of  indemnity.  The  policy  of 
retaining  the  death  penalty  may  diminish  such  hopes,  and  it  is  noteworthy 
that  revolutionaries,  when  they  come  to  power,  often  retain  the  very  death 
penalty  for  treason  which  they  formerly  agitated  to  have  abolished,  and 
they  may  change  the  former  policy  about  asylum  for  political  opponents. 
Unsuccessful  protesters  or  revolutionaries,  or  members  of  overturned 
governments,  may  be  driven  into  exile. 

The  problem  of  political  crime  becomes  of  practical  importance  to 
lawyers  when  an  alleged  criminal  escapes  from  the  State  where  he  has 
committed  his  crime,  for  then  there  may  be  a  conflict  of  policies  between 
the  policy  of  that  State  to  punish  the  criminal  and  the  policy  of  the  State 
to  which  he  has  fled  to  give  him  asylum.  States  that  in  general  value  the 
rule  of  law  will  wish  to  help  to  suppress  crime,  but  policy  may  dictate 
the  grant  of  asylum  to  favoured  refugees,  even  to  those  accused  of  ‘political 
crime’  by  foreign  States. 

In  the  absence  of  a  treaty  it  is  not  the  practice  of  States  in  the  West  to 
enforce  the  penal,  fiscal,  racial  or  political  laws  of  other  States.1  However, 
in  the  case  of  rules  agreed  on  by  treaty,  such  as  the  Bretton  Woods  agree¬ 
ments,  our  courts  will  recognize  exchange  controls;2  they  will  recognize 
great  social  experiments  such  as  prohibition;3  they  will  discourage  crime, 
refusing  to  enforce  any  agreement  to  commit  an  act  which  is  a  crime 
abroad;4  and  they  will  give  damages  in  tort  to  the  victim  of  a  crime  com¬ 
mitted  abroad,  provided  a  writ  can  be  served  on  the  defendant,  and  the 
act  would  also  have  amounted  to  a  tort  if  committed  in  England.5  Indeed, 
a  wrongdoer,  whether  ‘political’  or  not,  who  is  within  the  civil  jurisdiction 
of  the  English  courts,  either  because  of  his  presence  here,  or  because  of  the 
service  of  a  writ  in  the  court’s  discretion  under  RSCO  XI,  may  well  be 
liable  heie  in  damages  to  the  victim  or  his  dependants  arising  out  of  an 
illegal  act  done  abroad,  even  though  he  may  not  be  extraditable  for  this 
act.  Moreover  a  criminal  may  be  refused  admission  to  the  United  Kingdom 
as  an  undesirable  alien  or,  if  admitted  temporarily  on  humanitarian 
grounds,  he  may  be  deported.6  This  country  is  not  a  haven  for  criminals 
or  terrorists. 


1  Dicey,  Conflict  of  Laws  (8th  edn.,  1967),  p.  72:  the  earlier  editions  gave  a  somewhat  fuller 
treatment  to  this  topic;  and  see  the  present  writer’s  Expropriation  in  Public  International  Law 
( 1 959),  PP-  17  et  seq.,  40  et  seq.  and  105  et  seq. 

2  Kahler  v.  Midland  Bank,  Ltd.,  [1950]  A.C.  24. 

3  Foster  v.  Driscoll,  [  1929]  1  K.B.  47o.  4  RegazZoni  v.  Sethia,  [1958]  A.C.  301. 

5  Boys  v.  Chaplin,  [1970]  A.C.,  [1969]  2  All  E.R.  1085. 

O  R.  v.  Secretary  of  State  for  Home  Affairs,  Ex  parte  Soblen,  [1963]  1  Q.B.  829;  on  this  see 

Professor  D.  W.  Greig,  International  Law  (1970),  p.  340. 
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Political  asylum,  as  we  shall  see,  is  very  much  a  matter  for  the  judgment 
of  the  receiving  State.  It  is  not  a  right  inherent  in  a  refugee,  and  Article  14 
of  the  United  Nations  Declaration  of  Human  Rights,  which  speaks  of 
everyone’s  right  to  asylum  from  persecution,  is  not  a  binding  treaty  (nor 
are  the  United  Nations  Covenants  on  Human  Rights)  and  they  do  not 
represent  international  law;  the  European  Convention  on  Extradition  of 
I957I  again  concerns  State  rights,  not  individual  rights. 

What  seems  at  first  sight  to  be  an  indulgent  grant  of  asylum  by  the 
United  Kingdom,  by  Cuba,  or  by  any  other  country,  to  those  in  danger  of 
political  persecution,  should  not,  we  suggest,  prevent  any  State  from  per¬ 
mitting  actions  for  damages  and  even  prosecutions  for  assaults  or  seizures 
of  movables  committed  in  or  over  its  territory  or  territorial  waters,  even 
if  later  the  executive  grants  asylum  on  political  grounds.  Asylum  is  not 
a  pardon  for  crime  done  abroad.  Nevertheless  the  very  real  disadvantage 
of  the  English  law  forbidding  the  extradition  of  political  offenders  is  that, 
by  refusing  to  hand  over  a  person  against  whom  there  is  a  prime  facie 
case  for  an  offence,  the  United  Kingdom  may  appear  to  condone  the  illegal 
use  of  force  and  to  encourage  anarchy. 

States  which  claim  wide  jurisdiction,  e.g.  over  all  crimes  wherever 
committed  by  their  own  nationals,2  will  be  able  to  impose  respect  for  the 
criminal  law  by  themselves  trying  crimes  committed  abroad  without 
returning  the  criminal  to  the  State  where  it  was  committed.  In  such  cases 
the  plea  of  political  protest  or  political  crime  will  be  irrelevant,  except 
possibly  in  so  far  as  the  court  may  consider  it  an  extenuation  of  the  crime, 
though,  as  we  shall  see,  such  pleas  are  not  given  any  weight  in  England. 
If,  however,  the  criminal  is  not  tried  by  the  State  where  he  has  taken  refuge, 
then  inevitably  the  claim  of  the  State  where  the  crime  was  committed  will 
have  to  be  considered.  This  involves  the  problem  of  rendition  to  a  foreign 
State  (see  Part  III  of  this  article). 

But  first  let  us  look  at  the  law  of  the  United  Kingdom  which  only  assumes 
a  limited  and  exceptional  jurisdiction  over  crimes  committed  abroad. 

II 

English  Courts  and  the  Locus  of  Crime 

When  a  State  wishes  to  try  a  person  within  its  custody  or  jurisdiction 
for  a  crime,  can  it  be  objected  that  the  crime  alleged  was  a  political  one? 

Clearly,  in  English  law  a  political  motive3  is  irrelevant  in  respect  of  a 
crime  committed  in  England;  not  only  when  the  essence  of  the  crime  is 

1  Shearer,  Extradition  in  International  Law  (1971)*  P-  239- 

2  Sorensen,  Manual  of  Public  International  Law  (i97°)>  PP-  52o  and  521. 

3  Political  crime  for  the  purposes  of  diplomatic  asylum  was  discussed  in  the  Asylum  case, 
I.C.J.  Reports,  1950,  p.  266,  at  p.  298. 
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political,  e.g.  treason  or  sedition,  but  also  when  a  political  motive  is  alleged 
for  an  offence  against  our  ordinary  criminal  law.  When  the  offender  is 
here  there  is  no  problem ;  he  is  liable  to  be  tried  in  this  country  for  crimes 
committed  here.  The  principles  of  territorial  integrity  and  of  jurisdiction 
have  been  well  put  by  Briggs: 

The  obligation  imposed  by  international  law  upon  a  State  not  to  exercise  its  power, 
in  the  absence  of  a  permissive  rule  to  the  contrary,  within  the  territory  of  another 
State  is  the  counterpart  of  the  right  of  the  State  to  maintain  the  inviolability  of  its 
territory. 1 

In  a  case  involving  Pakistani  exchange  regulations,2  Diplock  L.J.  as  he 
then  was,  said:  ‘Sovereignty  being  territorial,  the  English  courts  do  not 
in  general  recognize  the  right  of  a  foreign  State  to  legislate  as  to  the  legality 
or  legal  effect  of  acts  done  in  England  unless  some  United  Kingdom  Statute 
so  provides.’ 

English  courts  do  in  general  assume  criminal  jurisdiction  in  respect  of 
physical  acts  carried  out  in  or  over  our  territory  or  territorial  waters,  but 
only  special  legislation  renders  a  criminal,  apprehended  elsewhere  and 
brought  here,  liable  to  punishment  in  an  English  court  for  acts  done  abroad. 

First  it  is  necessary  to  determine  what  is  meant  by  an  act  committed 
here. 

1.  Plots  to  murder  anyone  anywhere,  for  whatever  reason,  whether 
successful  or  not,  and  whether  political  or  not,  if  hatched  in  England , 
render  the  plotters,  British  or  alien ,  liable,  when  apprehended,  to  be  tried 
under  English  law.  This  is  provided  by  s.  4  of  the  Offences  against  the 
Person  Act  1861,  which  states  that  it  is  an  offence  ‘to  conspire,  confederate 
and  agree  to  murder  any  person ’,  or  ‘to  solicit,  encourage,  persuade  or 
endeavour  to  persuade  or  .  .  .  propose  to  any  person,  to  murder  any  other 
person" .  Section  4  of  the  Act  was  passed  as  a  result  of  French  protests 
against  plots  made  in  England  to  murder  Napoleon  III,  the  full  story  of 
which  has  been  told  by  Professor  Parry.3 

2.  Any  type  of  criminal  plot  which  harms  anyone  in  England  is  also 
triable  here.  In  the  case  of  Regina  v.  Baxter 4  the  Court  of  Appeal  held  that 
the  posting  in  Northern  Ireland  of  letters  falsely  attempting  to  obtain  money 
from  Football  Pools  in  England  was  triable  and  punishable  here,  Sachs 
L.J.  observing,5  ‘that  the  present  case  concerns  acts  by  which  injury  could 
be  caused  and  was  intended  to  be  caused  to  persons  in  this  country’.  The 
same  reasoning  would  be  applied  if  a  bomb,  posted  abroad,  exploded  here. 

1  H.  W.  Briggs,  The  Law  of  Nations  (2nd  edn.),  p.  312. 

2  Sharif  v.  Asad,  [1966]  3  All  E.R.  785. 

3  British  Digest  of  International  Law,  vol.  6  (1965),  pp.  56  et  seq. 

4  [1971]  2  All  E.R.  359. 

5  Ibid.,  at  362. 
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3.  Again,  where  a  criminal  demands  with  menaces  from,  or  posts  a 
letter  in  England  blackmailing,  a  person  living  abroad,  the  offence  of  black¬ 
mail  under  s.  21  of  the  Theft  Act  1968  is  complete  in  England,  as  was 
held  by  the  Court  of  Criminal  Appeal  in  R.  v.  Treacy.1  The  House  of  Lords, 
by  a  majority,  have  now  confirmed  this  decision.2  Lord  Diplock’s  remarks 
in  this  case  are  relevant  here: 

.  .  .  even  if  the  definition  of  ‘blackmail’  in  s.  21  of  the  Act  falls  into  the  category  of 
offences  in  which  the  physical  acts  of  the  accused  must  be  followed  by  consequences 
occurring  after  completion  of  those  acts,  it  is  sufficient  to  constitute  the  offence  of 
blackmail  if  either  the  physical  acts  are  done  or  their  consequences  take  effect  in  England 
or  Wales. 

If  this  be  correct,  it  would  also  cover  the  case  of  blackmail  by  letter  posted 
to  someone  in  England  from  abroad.  A  political  motive  for  blackmail  will 
be  irrelevant;  if  the  blackmailer  is  here,  or  comes  here,  he  can  be  tried. 

However,  in  R.  v.  Cox  ( Peter  Stanley ),3  it  was  held  that  conspiring  with 
another  in  England  to  obtain  goods  in  France  by  false  pretences  and  to 
sell  the  goods  so  obtained  in  England,  was  not  indictable  here,  unless 
possibly  a  conspiracy  to  commit  an  offence  abroad  could  be  proved,  the 
performance  of  which  would  cause  a  public  mischief  in  this  country  or 
injure  a  person  here  by  causing  him  damage  abroad. 

The  ‘effects  doctrine’,  i.e.  punishing  for  the  effect  in  the  jurisdiction 
for  a  wrong  done  outside,  has  been  challenged  by  the  Foreign  Office  in 
relation  to  civil  penalties,  in  a  note  to  the  Commission  of  the  European 
Economic  Community  of  20  October  1969,  in  respect  of  penalties  imposed 
on  I.C.I.  for  infringing,  in  the  territory  of  the  Six,  the  Community  rules 
on  restrictive  trading;  these  penalties  are  not  in  the  strict  sense  criminal. 

There  is  a  real  danger  if  foreign  courts  are  to  be  allowed  to  make,  and 
try  to  enforce,  political  legislation  designed  to  penalize  British  subjects  for 
acts  done  here  on  the  ground  that  although  done  here,  the  foreign  State 
considers  them  to  be  against  its  State  interests  at  home.  The  prospect  of 
being  liable  for  crimes  against  a  foreign  State,  as  distinct  from  liability  for 
‘common  crimes’  because  of  acts  done  here  which  are  thought  to  have 
effects  abroad  contrary  to  the  interests  of  a  foreign  State,  e.g.  lese  majeste, 
is  indeed  daunting.  But  the  doctrine  of  political  crime,  as  we  shall  see, 
though  somewhat  vague,  is  a  useful  barrier  to  such  an  excessive  assumption 
of  jurisdiction  under  the  effects  doctrine,  although  it  may  not  save  a  man 
if  he  visits  the  foreign  State  that  regards  him  as  liable  for  lese  majeste  or 
the  like. 

The  ‘extraterritorial  reach  of  municipal  law’  has  been  studied  by 

1  [ 1 97°]  3  All  E.R.  205. 

2  In  Treacy  v.  Director  of  Public  Prosecutions,  [1971]  1  All  E.R.  no  at  124. 

3  [1968]  1  W.L.R.  88;  [1968]  1  All  E.R.  410  (Court  of  Appeal). 
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Dr.  H.  H.  Almond.1  He  observes,  at  p.  304,  that  some  ‘suggest  that  there 
is,  or  there  is  coming  into  being,  or  at  the  very  least  there  should  be,  an 
international  legal  regime  which  sets  out  lawful  limitations  to  be  applied 
to  the  exercise  of  what  is  here  referred  to  as  legislative  jurisdiction.  Other 
views  assume  that  there  are  political  constraints,  a  view  suggested  in  part 
by  Judge  Hand  himself,  in  which  the  notions  of  reciprocity,  mutual  toler¬ 
ance,  perhaps  an  “inclusive”  public  order  are  coming  or  should,  as  a  matter 
of  policy,  be  encouraged.  These  provide  an  attractive,  though  in  some 
respects  unrealistic  picture  that  States  act  for  what  in  the  long  run  is  for 
the  general  communal  good,  rather  than  in  the  short  perspective  for  what 
is  expedient  in  their  own  interests.’ 

This  doctrine  may  not  be  unreasonable  between  allied  States,  or  States 
closely  associated  economically  with  each  other,  but  a  general  assumption  of 
jurisdiction  over  acts  done  by  foreigners  abroad  against  the  political  inter¬ 
ests  of  a  State  will  be  rightly  rejected  by  other  States  as  political  or  penal. 

Second,  let  us  look  at  the  principal  cases  when  English  law  does  take 
jurisdiction  in  respect  of  crimes  by  British  subjects  wherever  committed 
by  them,  at  home  or  abroad. 

1.  These  include  such  obviously  political  acts  as  treason  and  treason 
felony,  and  they  comprise  acts  done  by  anyone  who  has  assumed  allegiance 
to  the  Crown  irrespective  of  nationality,  e.g.  Joyce  v.  D.P.P ,z 

2.  A  British  subject  may  also  be  tried  in  England  for  murder  or  man¬ 
slaughter  committed,  whether  for  a  political  motive  or  not,  anywhere  except 
on  a  foreign  ship  outside  territorial  waters.3 

3.  ‘By  s.  31  of  the  Criminal  Justice  Act  1948  it  is  provided  that  any 
British  subject  employed  under  Her  Majesty’s  Government  in  the  LTnited 
Kingdom  in  the  service  of  the  Crown  who  commits,  in  a  foreign  country, 
when  acting  or  purporting  to  act  in  the  course  of  his  employment,  any 
offence  which,  if  committed  in  England,  would  be  punishable  on  indict¬ 
ment,  is  to  be  guilty  of  an  offence  and  subject  to  the  same  punishment  as 
if  the  offence  had  been  committed  in  England.  .  .  .’4 

This  covers  cases  of  breach  of  official  secrets,  whether  politically  moti¬ 
vated  or  not. 

4.  ‘In  s.  8  of  the  Perjury  Act  1911  provision  is  made  to  allow  of  a  pro¬ 
secution  in  England  where  an  offence  [of  perjury]  is  “committed  in  any 
place  either  on  sea  or  land  outside  the  United  Kingdom”.’5 

Again,  politics  would  be  irrelevant. 

1  In  a  thesis  submitted  for  the  Ph.D.  of  London  University:  see  pp.  in— n, 

2  [1946]  A.C.  347. 

3  See  Smith  and  Hogan,  Criminal  Law,  1965,  pp.  165  and  572  on  the  meaning  of  British  for 
this  purpose  under  s.  3  of  the  British  Nationality  Act,  1948. 

4  Per  Lord  Morris  of  Borth-y-Gest  in  Treacy  v.  Director  of  Public  Prosecutions,  ri97il  1  All 

E.R.  no  at  114.  s  ibid. 
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5.  ‘By  s.  57  of  the  Offences  against  the  Person  Act  1861  it  was  enacted 
that  whosoever  being  married  should  marry  any  other  person  during  the 
life  of  the  former  husband  or  wife  and  “whether  the  second  marriage  shall 
have  taken  place  in  England  or  Ireland  or  elsewhere”  should  be  guilty  of 
bigamy.  .  .  .’* 

In  Sorensen’s  Manual  of  Public  International  Law  (1970),  we  are  indeed 
rightly  reminded  that  common  law  claims  to  jurisdiction  over  nationals 
are  much  less  extensive  than  those  of  the  civil  law.2 

In  the  heyday  of  the  British  Empire,  as  Lord  Reid  pointed  out  in  Armah 
v.  Government  of  Ghana 3  the  earlier  Fugitive  Offenders  Act,  1881,  was  a 
‘domestic  matter  .  .  .  there  could  then  have  been  no  question  of  political 
asylum  in  one  part  of  H.M.  Dominions  for  an  offence  committed  in  another 
part,  and  no  room  for  such  provisions  in  s.  3  (2)  of  the  Extradition  Act 
1870  ...  it  is  not  very  surprising  that  a  higher  standard  of  evidence  for 
committal  is  required  than  in  the  case  of  extradition  or  committal  for  trial 
in  this  country’.  The  Fugitive  Offenders  Act,  1967,  recognizes  the  new 
situation  in  the  Commonwealth.  If  a  British  national  or  an  alien,  triable 
in  this  country,  has  fled  overseas,  he  cannot  be  tried  here  unless  either  he 
returns,  or  can  be  compelled  to  return  by  extradition  or  by  surrender  by 
the  foreign  State.  This  brings  us  to  the  problem  of  rendition,  for  we  have 
no  provision  in  England  for  criminal  trial  in  absentia  or  par  contumace .4 

III 

Rendition 

When  a  State  wishes  to  try  an  alleged  criminal  not  in  its  custody  or  in 
its  territorial  jurisdiction,  it  may  ask  for  his  rendition  through  diplomatic 
channels  or  through  the  executive  co-operation  of  another  btate.  If  there 
is  a  subsisting  treaty  providing  for  extradition,  then  the  requesting  State 
may  demand  its  rights  under  the  treaty.  Article  5  (0  (/)  °f  the  European 
Convention  on  Human  Rights,  accepted  by  the  United  Kingdom,  expressly 
makes  the  right  to  liberty  and  security  of  person  subject  to  the  right  of  the 
State  to  order  deportation  or  extradition. 

Early  treaties  for  the  surrender  by  one  State  to  another  of  criminals 
who  had  committed  crimes  abroad  often  included  political  crimes,  such 
as  regicide.5  In  the  nineteenth  century,  possibly  encouraged  by  the  French 

I  Ibid  2  At  p.  519.  3  [1966]  3  All  E.R.  177  at  183. 

4  Though  once  a  trial  has  started,  if  the  defendant  ‘jumps  his  bail’,  it  may  be  continued, 

R.  v.  Jones,  [1972]  2  All.  E.R.  73 1  (C.A.).  .  ,  T 

5  Holdsworth,  History  of  English  Law,  vol.  5  (1966),  p.  5°;  Oppenheim,  International  Law 
vol.  1  (8th  edn.,  1955),  p.  696;  Clive  Parry,  British  Digest  of  International  Law,  vol.  6  (1965), 
P-  653;  Shearer,  Extradition  in  International  Law  (1971),  chs.  1  and  2. 
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Revolution,  States  increasingly  claimed  the  right  to  offer  asylum  to  any 
refugees,  sometimes  to  loyalists  and  sometimes  to  revolutionaries.  Indeed, 
liberal  opinion  prevented  emigres  from  being  handed  over  to  the  regimes 
which  they  opposed.1  This  was  because  of  a  State  policy  granting  asylum 
on  a  non-discriminatory  basis  and  not  because  of  any  rights  given  to  the 
emigres. 

The  liberal  grant  of  asylum  to  political  refugees  was  very  much  a  nine¬ 
teenth-century  development,  though  there  were  early  writers  who  favoured 
this,  Provo  Kluit  the  Dutch  jurist,  for  example,2  in  his  de  deditione  pro- 
fugatorum.  Professor  P.  Bastid  has  also  quoted  Lord  Palmerston’s  note  to 
Turkey  of  6  October  1849  that  political  refugees  should  not  be  given  up 
without  a  treaty.3 

It  was,  however,  Belgium,  a  State  created  by  a  revolution  from  the 
Netherlands  in  1830,  which  first  passed  an  internal  law  as  early  as  1837 
forbidding  the  extradition  of  political  criminals.4  In  1870,  after  the  report 
of  a  select  committee  in  1868,  the  British  Extradition  Act  was  passed.  This 
provided  a  positive  remedy  in  England  for  the  fugitive  himself  :5 

A  fugitive  criminal  shall  not  be  surrendered  if  the  offence  in  respect  of  which  his 
surrender  is  demanded  is  one  of  a  political  character,  or  if  he  prove  to  the  satisfaction 
of  the  police  magistrate  or  the  court  before  whom  he  is  brought  on  habeas  corpus,  or  to 
the  Secretary  of  State,  that  the  requisition  for  his  surrender  has  in  fact  been  made  with 
a  view  to  try  or  punish  him  for  an  offence  of  a  political  character. 

Under  the  Extradition  Act  1870  with  its  amendments,  individuals  can, 
when  the  extradition  process  is  set  in  motion,  rely  upon  the  political 
exception  in  English  courts.6 

By  s.  7  of  the  Act  the  fugitive  may  also  be  protected  by  the  Secretary  of 
State,  who,  faced  with  ‘a  requisition  for  surrender  of  a  fugitive  criminal 
of  any  foreign  State  .  .  .  may,  if  of  opinion  that  the  offence  is  of  a  political 
character’,  refuse  the  surrender  and  order  the  discharge  of  the  offender. 
Indeed,  the  Secretary  of  State  may,  for  political  reasons ,  grant  asylum  even 
when  the  court  has  held  the  criminal  to  be  legally  extraditable. 

In  ordinary  extradition  proceedings  before  an  English  court,  for  the 
return  of  an  alleged  criminal  to  a  foreign  State,  the  fugitive  will  only  be 
given  up  to  that  foreign  State  when  there  is  a  prima  facie  case  against  him 
(s.  10  of  the  Act)7  for  a  non-political  crime  for  which  he  would  have  been 
responsible  if  he  had  committed  it  in  England:  the  double  criminality  rule. 
Special  arrangements  now  exist  in  the  British  Commonwealth,  and  the 

1  Oppenheim,  op.  cit.,  vol.  i  (8th  edn.,  1955),  pp.  704  et  seq. 

2  See  Mercier  Recueil  des  corns,  33  (1930-III),  p.  66. 

3  Ibid.,  72  (1948-1),  p.  210.  4  Whiteman’s  Digest,  vol.  6,  p.  801. 

5  S-  3  (0-  6  Oppenheim,  op.  cit.  (above,  p.  225  n.  5),  vol.  1,  p.  706. 

7  See  G.  Rees,  The  Cambrian  Law  Review,  2  (1971),  P-  47,  for  the  English  procedure  today; 

for  the  American  practice  see  American  Journal  of  International  Law,  63  (1969),  p.  799. 
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Fugitive  Offenders  Act,  1967,  which  can  now  be  applied  in  the  Common¬ 
wealth  and  to  persons  ‘accused  or  convicted  in  the  Republic  of  Ireland’, 
states  in  s.  4  (1)  (a)  that  a  person  shall  not  be  returned  for  ‘an  offence  of 
a  political  character’.1 

The  procedure  under  Article  No.  17  of  1965  Part  III  Ireland  [Republic 
of]  and  the  corresponding  United  Kingdom  Backing  of  Warrants  (Republic 
of  Ireland),  Act,  1965,  is  a  special  one  permitting  the  backing  by  either 
government  of  a  warrant  for  the  surrender  of  a  ‘wanted’  man.  Keane  v. 
Governor  of  Brixton  Prison2-  was  a  unanimous  decision  of  the  House  of 
Lords,  interpreting  that  United  Kingdom  Act,  holding  that  under  s.  2  (1) 
the  court  was  obliged  to  make  an  order  on  an  Irish  warrant  for  the  murder 
of  a  police  officer  and  for  armed  robbery;  under  s.  2  (2)  holding  that  ‘there 
is  no  provision  for  the  court  to  try  any  issue,  or  make  any  enquiry  as  to  the 
merits  of  the  charges’.  Re  Arkins 3  was  followed.  This  procedure  is  similar 
to  mutual  enforcement  of  warrants  prevalent  until  discontinued  in  1965. 4 

We  have  been  reminded  recently5  that  English  judicial  thinking  on 
political  crime  and  asylum  was  conditioned  by  J.  S.  Mill  and  James  Stephen. 
The  essence  of  a  political  crime  was,  they  suggested,  one  committed  in 
the  furtherance  of  a  political  aim  or  in  a  political  disturbance.6 

As  a  Judge  later  in  life,  Sir  James  Stephen  took  part  in  the  decision  of 
the  Divisional  Court  in  Re  Castioni,  the  locus  classicus  on  extradition.7 
This  decision  has  been  widely  discussed  and  followed  in  Europe,  in  the 
Commonwealth  and  in  America,8  but  the  Court  did  not  accept  Mill’s 
alternatives.  It  regarded  both  a  political  aim  and  a  political  disturbance  as 
necessary  to  make  a  common  crime  ‘political’,  so  that  extradition  might 
be  refused.  The  crime  in  this  case  was  homicide. 

The  defendant,  Castioni,  had  had  no  personal  malice  against  the  accused 
whom  he  killed  in  the  heat  of  an  attack  on  governmental  buildings  in 
Lugano  in  Switzerland.  It  was  held  that  this  was  a  crime  committed  in  the 
course  of  a  political  disturbance,  a  political  crime  and  therefore  one  for 
which  Castioni  could  not  be  extradited  to  Switzerland.  The  Court,  Stephen, 
Denman  and  Hawkins  J.J.  denied  that  ‘any  act  done  in  the  course  of  a 
political  rising,  or  in  the  course  of  any  insurrection’,  is  of  a  ‘political 
character’. 

1  See  R.  v.  Governor  of  Brixton  Prison,  Ex  parte  Rush,  [1969]  1  W.L.R.  169;  1  All  E.R.  316. 

2  [1971]  1  All  E.R.  1163  at  p.  1166  (decided  too  late  for  inclusion  in  Shearer’s  Extradition  in 

International  Lazv  (1971)). 

3  [1966]  3  All  E.R.  651. 

Ibid.,  at  655;  O’Higgins,  this  Year  Book,  34  (1958).  P-  274,  and  International  and  Compara¬ 
tive  Law  Quarterly,  15  (1966),  p.  369-  Dr.  Shearer,  an  Australian,  goes  fully  into  the  Common¬ 
wealth  aspects  of  the  problem  in  his  work. 

5  Shearer,  op.  cit.  (above,  p.  221  n.  1),  pp.  169-71. 

6  History  of  the  Criminal  Law  of  England  (1883),  vol.  2,  p.  70. 

7  [1891]  1  Q.B.  149.  .  /  ,  , 

8  Whiteman’s  Digest,  vol.  6,  p.  827;  Shearer,  op.  cit.  (above,  p.  221  n.  1),  p.  179. 
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In  that  case  the  act  was  in  the  course  of  a  political  disturbance  and  was 
in  furtherance  of  a  political  aim.  The  same  line  has  been  taken  by  the  Swiss 
Federal  Court,  which  refused  extradition  to  Italy  in  Re  Ragni1  for  an  alleged 
attempted  homicide  in  an  encounter 2 * *  between  Fascists,  Socialists,  Com¬ 
munists  and  Popolari. 

In  Re  Camporini 3  no  extradition  was  given  for  the  alleged  fatal  wounding 
of  a  Fascist,  during  the  disturbances  accompanying  the  Italian  elections  in 
1924. 

In  Re  Ockert 4  the  same  Swiss  court  pointed  out  to  Prussia  how  the  prin¬ 
ciple  of  not  extraditing  a  political  offender  had  been  applied  in  the  case  of 
Re  Ragni: 

The  refusal  in  that  case  was  based  on  the  finding  that  clashes  such  as  the  one  in 
question  were  not  mere  casual  disputes  arising  from  local  or  personal  enmity,  but 
part  of  a  struggle  which  was  on  such  a  wide  scale  that  it  came  near  to  being  a  civil  war. 
This  finding  was  confirmed  by  the  amnesty  proclaimed  by  the  Fascists  when  they  came 
into  power.  The  fact  that  the  amnesty  applied  only  to  their  adherents  was  immaterial 
from  the  point  of  view  of  Switzerland.  .  .  . 

From  the  days  of  Bakunin  and  Lenin  to  modern  times,  Switzerland  has 
been  a  favourite  place  of  refuge,  and  it  is  not  surprising  that  the  Swiss 
Federal  Court  leads  the  world  in  the  case  law  on  extradition.  The  Federal 
Court  certainly  seems  to  hold  to  the  principle  that  to  be  political  and  non- 
extraditable  the  crime  must  be  done  not  only  for  political  motive  but  also 
in  the  course  of  a  disturbance. 

This  view  has  been  widely  followed.  In  a  French  court,  for  example, 
it  was  said: 

.  .  .  The  reasons  on  which  non-extradition  is  based  do  not  permit  the  taking  into 
account  of  mere  motives  for  the  purpose  of  attributing  to  a  common  crime  the  character 
of  a  political  offence.  This  is  the  view  expressed  by  the  Institute  of  International  Law 
in  its  fourteenth  Resolution:5  ‘facts  which  have  all  the  characteristics  of  common 
crimes  shall  not  be  excepted  from  extradition  on  the  sole  ground  of  the  political  intention 
of  their  authors.’6  In  the  practice  of  States  there  have  been  several  examples  of  extradi¬ 
tion  for  crimes  the  motive  of  which  was  political.  These  have  been  approved  by  the 
most  authoritative  of  writers.  We  can  only  demand  that  the  motive  which  inspired  the 
agent  should  not  be  considered  an  aggravation  of  the  offence,  and  that  the  extradited 
person  should  not  be  tried  by  an  extraordinary  tribunal.7 

The  Castioni  principle  is  well  entrenched  as  a  defence  to  a  claim  of  ren¬ 
dition  for  a  common  crime. 

1  [1923-4]  2  International  Law  Reports  (I.L.R.)  286  (Case  no.  166).  2  Our  italics. 

3  [1923-4]  2  I.L.R.  283  (Case  no.  164). 

4  [1933-4]  7  I.L.R.  369  (Case  no.  157)  at  370-1. 

5  The  resolution  referred  to  is  the  resolution  at  the  Oxford  Session  of  1880,  No.  14  (a)  adopted 

by  21  votes  to  2.  See  Annuaire  de  Vlnstitut  ( Edition  nouvelle  abregee,  1928),  vol.  1,  p.  668. 

6  Our  italics. 

7  Court  of  Appeal  of  Grenoble  in  Giovanni  Gatti,  [1947]  14  I.L.R.  145  (Case  no.  70). 
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Is  the  Castioni  Principle  too  Narrow? 

When  a  common  criminal  is  given  asylum  and  rendition  is  refused  on 
political  grounds,  clearly  the  criminal  himself  will  not  object.  But  will 
there  be  any  objection  under  international  law?  Such  an  objection  could 
only  be  sustained  if  a  treaty  between  the  States  concerned  were  violated. 
Where  a  State  is  bound  to  extradite  a  common  criminal  and  refuses  to 
do  so,  there  is  clearly  a  breach  of  treaty  and  this  may  lead  to  retorsion  or 
to  reprisals.  It  may  lead  to  the  ending  of  extradition  arrangements.  For 
this  reason  a  State  will  usually  wish  to  justify  its  failure  to  hand  over  a 
common  criminal,  and  this  it  may  seek  to  do  by  taking  a  wide  view  of 
what  is  ‘political’. 

Dr.  Shearer  suggests1  that  the  Castioni  principle  results  in  ‘a  premium 
being  placed  on  violence’  and  that  under  it  ‘if  the  offence  is  not  committed 
in  the  course  of  and  incidentally  to  ...  a  violent  disturbance  the  offence 
also  cannot  be  characterized  as  political’. 

The  fact  that  on  the  Castioni  principle  the  State  may  be  bound  to  refuse 
extradition  only  for  crimes  done  with  a  political  motive  and  in  the  course 
of  a  political  disturbance,  may  at  first  sight  seem  to  be  illiberal,  as  Shearer 
implies,  but  this  is  not  necessarily  so.  If  a  deliberate  criminal  act,  jointly 
premeditated,  were  to  be  regarded  as  a  political  disturbance,  the  line 
between  politics  and  crime  would  indeed  be  thin. 

In  one  case  the  German  Supreme  Court  following  the  Swiss  Federal 
Tribunal  in  Re  Hamburger2  said: 

Neither  the  actual  attack  on  the  policeman  engaged  in  the  lawful  discharge  of  his 
duties,  nor  the  ‘demonstration’  of  the  accused  and  his  three  companions  against  the 
Carabinieri  barracks,  constitute  a  ‘political  crime’  in  the  strict  sense  of  the  term.  Both 
parts  of  the  whole  act  were  directed,  not  against  the  central  political  authority ,  but  only 
against  individual  organs  of  the  State A  There  is  no  proof  of  a  principal  political  crime 
with  which  the  acts  of  the  prisoner  could  possibly  be  connected.  .  .  .4 

On  the  other  hand,  in  Re  Peruzzo  it  was  later  stated  by  the  Swiss 
Federal  Tribunal  that:5 

...  if  it  was  really  thought  that  Cappello  was  a  fascist  who  was  dangerous  to  the 
State,  steps  could  have  been  taken  other  than  his  assassination.  The  matter  could  have 
been  brought  to  the  attention  of  the  competent  authorities.  In  these  circumstances, 
homicide  was  not  the  ultima  ratio  to  achieve  a  political  end  .  .  .  the  act  with  which  the 
accused  is  charged  does  not  have  a  political  character  and  is  not  excusable  for  political 
reasons  to  such  an  extent  as  to  make  the  accused  worthy  of  the  right  of  asylum. 

I  Op.  cit.  (above,  p.  221  n.  1),  p.  18.  2  [1929-30]  5  I-L.R.  293. 

3  Italics  added.  4  In  re  Fabijan,  [1933-4]  7  I-L.R.  37°,  at  367  (no.  156). 

5  [1952]  19  I-L.R.  369,  at  371,  cited  by  Whiteman,  Digest,  vol.  6,  p.  832. 
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Crimes  of  revenge  for  some  political  grievance  or  motive  will  be  extradit¬ 
able.  Lauterpacht  said  that  many  cases  of  complex  crimes  (i.e.  of  common 
crimes  alleged  to  have  a  political  motive),  ‘although  the  deed  may  have 
been  committed  from  a  political  motive  or  for  a  political  purpose  ,  ought 
not  to  be  considered  political.1  Extradition  should  be  granted,  just  as  it  is 
granted  when  a  belligerent  has  violated  the  laws  of  war. 

5  Again,  in  the  application  for  extradition  of  a  member  of  the  Algerian 
Irregular  Army,  it  was  observed  in  the  Federal  Supreme  Court  of  the 
Federal  Republic  of  Germany2  that: 

In  the  case  of  S.3  the  Third  Penal  Senate  expressed  the  view  that  the  legislator  did 
not  wish  to  derogate  from  the  basic  concept  (expressed  in  Section  3  (3)  of  the  Extradi¬ 
tion  Law  and  in  many  treaties  for  judicial  assistance  concluded  by  Germany)  that  a 
person  who  is  being  prosecuted  for  an  offence  against  life  committed  for  political 
motives  but  not  in  open  combat 4  is  not  entitled  to  claim  asylum  as  a  politically  persecuted 
person. 

However,  Dr.  Amerasinghe  has  suggested  that  a  common  offence  may 
be  regarded  as  political  in  some  cases  where  there  is  no  actual  political 
disturbance.  He  suggests  three  separate  categories  after  reviewing  two 
cases,  the  case  of  Kolczynski 5  (the  Polish  Seamen  case,  to  which  we  shall 
allude  later,  and  where  there  could  be  said  to  have  been  at  least  a  scuffle 
on  board  ship  between  crew  and  political  commissar),  and  Schtraks  v.  The 
Government  of  Israel ,6  where  the  House  of  Lords  granted  extradition  to 
Israel  on  charges  of  child  stealing  and  perjury  before  an  Israeli  court. 
Here  Lord  Radcliffe  considered  the  extradition  proceedings  in  relation  to 
the  problem  of  asylum.  He  said7  that  in  the  Castioni  rule  there  must  be 
‘political  motivation’.  This  was  lacking  in  this  case,  the  matter  was  essen¬ 
tially  a  religious  quarrel.  Religion  and  politics  are  not  divorced  in  Israel, 
but  the  fact  that  a  political  struggle  was  going  on  in  the  country  at  the  time 
of  the  alleged  perjury  and  child  stealing  did  not  make  these  matters  political 
crimes  in  this  case.  The  House  granted  the  extradition,  without  a  dissentient, 
in  speeches  notable  for  deciding  what  was  not  political  rather  than  for 
saying  what  was.  In  this  case  there  was  no  political  disturbance,  and  any¬ 
thing  said  about  this  expression  may  be  regarded  as  obiter. 

Dr.  Amerasinghe  proposes  that  an  offence  should  be  considered  a  politi¬ 
cal  offence : 

1.  Where  a  common  offence  is  committed  in  the  course  of  any  dispute,  not  neces¬ 
sarily  amounting  to  a  physical  or  public  disturbance,  between  the  governing  party, 
on  the  one  hand,  and  another  party  with  political  aims  but  not  necessarily  vying  with 
it  for  power,  on  the  other  hand,  the  merits  of  the  causes  of  both  parties  being  irrelevant, 

1  Oppenheim,  op.  cit.  (above,  p.  225  n.  5),  p.  708.  2  (1961)  32  I.L.R.  294,  at  296. 

3  See  (195s)  22  I.L.R.  520.  4  Italics  added. 

5  [i955]  1  Q.B.  54°.  6  [1962]  3  All  E.R.  529. 

7  Ibid.,  at  539. 
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and  it  is  committed  with  a  view  to  furthering  the  purposes  of  the  party  concerned  and 
not  for  any  other  purpose  or  from  any  other  motive;  or 

2.  where  a  common  offence  is  committed  in  circumstances  in  which  a  political 
offence  in  the  sense  of  an  offence  against  the  State  only  and  as  such  is  also  committed 
at  the  same  time  and  is  so  inextricably  involved  with  the  latter  that  the  two  cannot  be 
separated;  or 

3.  where  a  common  offence  is  committed  with  a  view  only  to  avoid  a  prosecution 
for  a  political  offence  in  the  sense  of  an  offence  against  the  State  only  and  as  such, 
there  being  good  grounds  for  concluding  that  such  a  prosecution  is  imminent  or  very 
probable  or  such  a  prosecution  being  in  progress.1 

In  case  (1)  the  result  would  be  to  get  rid  of  the  need  to  show  a  disturb¬ 
ance  and  would  permit  stealthy  political  assassination  contrary  to  the 
Algerian  Irregular  Army  case.2 

Cases  (2)  and  (3)  seem  to  be  variants  on  what  has  become  known  as  the 
‘preponderant  motive  theory’  and  would  require  an  inquiry  into  the  mind 
of  the  wrongdoer.  We  shall  try  to  expound  this  theory  and  then  suggest 
a  more  objective  test  to  replace  it. 

Shearer  points  out3  that  the  Swiss  Federal  Court  adopted  a  theory  of 
preponderance  in  connection  with  complex  crimes,  i.e.  common  offences 
committed  with  political  motive,4  so  that  the  preponderant  motive  for  an 
act,  criminal  or  political,  should  decide  whether  a  crime  is  extraditable  or 
not.  He  cites  Re  Pavan.5  In  this  case,  the  Swiss  Federal  Court  said: 

The  relation  between  the  murder  of  Savorelli  and  the  reversal  of  the  political  system 
in  Italy  is  a  distant  one;  nor  can  the  death  of  the  murdered  spy  or  fascist  agent- 
provocateur,  if  he  really  was  such,  be  considered  an  appropriate  means  of  attaining  this 
end.  Nor  is  this  an  incident  in  a  wider  anti-fascist  campaign  conducted  in  Italy,  but 
rather  a  single  act  of  personal  terrorism,  performed  in  a  foreign  country  and  directed 
only  towards  its  immediate  result  (R.O.  27,  I,  pp.  68  and  87).  Pavan’s  intention,  as  he 
admitted  in  his  statement  of  April  12,  1928,  was  to  disorganise  the  fascist  spy  system  in 
Belgium  and  France,  by  removing  the  chief  of  this  system.  .  .  . 

Here  the  preponderant  motive  was  an  individual  assassination  where 
denunciation  would  have  sufficed.  There  was  extradition. 

The  Guatemalan  Supreme  Court  took  a  similar  view  in  1929 :6 

...  it  cannot  be  admitted  that  ordering  a  man  to  be  killed  with  treachery,  unexpec¬ 
tedly  and  in  an  uninhabited  place,  without  form  of  trial  or  authority  to  do  it,  constitutes 
a  political  crime. 

1  c.  F.  Amerasinghe,  ‘The  Schtraks  Case,  Defining  Political  Offences  and  Extradition’,  The 
Modern  Law  Review  (January  1965),  p.  45. 

2  See  above,  p.  230. 

3  Op.  cit.  (above,  p.  221  n.  1),  p.  182. 

4  See  a  discussion  of  a  possible  distinction  between  complex  and  related  offences,  ibid.,  p.  181. 
There  seems  to  be  little' difference  between  the  two  and  certainly  no  generally  accepted  ter¬ 
minology. 

s  [1927-8]  4  I.L.R.,  347,  at  349  (Case  no.  339)- 

6  In  re  Richard  Eckermann,  [1929—30]  5  I.L.R.  293,  at  295  (Case  no.  189). 
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In  1947  the  Court  of  Appeal  of  Grenoble,  France,  held  that  repeatedly 
firing  at  a  member  of  a  Communist  cell  was  not  purely  political.1  It  is 
indeed  difficult  to  see  how  such  a  terrorist  assumption  of  authority  is 
anything  more  than  assassination. 

For  the  ‘preponderance’  theory  Shearer  also  cites2  on  one  side  Re  Ravic 3 
and  on  the  other  Ktir’s  case,4  regarding  escape  from  an  odious  political 
regime  as  a  preponderant  motive. 

In  Re  Kavic,  the  defendant  hijacked  a  plane  to  escape  from  A  ugoslavia. 
The  case  could  have  been  pleaded  as  one  of  aerial  piracy  but  it  was  not. 
In  any  case  the  continuing  seizure  of  the  aircraft  by  the  fugitive  was  a 
continuing  wrong  also  committed  in  Swiss  territory.  It  is  suggested  there 
was  no  reason  why  the  Swiss  should  not  have  punished  Kavic  themselves 
for  the  seizure  and  then  given  him  asylum. 

In  Ktir’s  case  the  court  referred  to  the  preponderance  theory.  The  crime 
here  was  held  to  be  nothing  more  than  a  common  crime  of  assassination 
and  extraditable.  There  the  Swiss  Federal  Tribunal  in  1961  expressed  the 
view5  that  the  ‘suppression’  of  political  opponents  can  rarely  be  justified 
as  ‘political’: 

As  regards  the  political  nature  of  the  offence,  it  should  be  pointed  out,  first  of  all, 
that  the  F.L.N.  is  fighting  for  power  in  Algeria.  It  is  active  not  only  in  that  country, 
but  also  in  France.  The  character  of  the  organization  is  clearly  political.  The  appellant 
states  that  he  is  a  member  of  the  F.L.N.  and  that  he  committed  the  act  with  which  he 
is  charged  by  virtue  of  that  membership  and  on  the  orders  of  his  superiors.  His 
declarations  are  plausible.  It  may  be  deduced  therefrom  that  he  acted  for  political,  not 
personal,  reasons.  It  does  not,  however,  follow  that  the  act  had  a  predominantly 
political  character.  For  this  to  be  the  case  it  is  necessary  that  the  murder  of  Mezai 
should  have  been  the  sole  means  of  safe-guarding  the  more  important  interests  of  the 
F.L.N.  and  of  attaining  the  political  aim  of  that  organization.  That  is  not  so.  It  has 
not  been  shown  that  the  interests  of  the  F.L.N.  were  so  gravely  compromised  by  the 
alleged  treason  of  Mezai  that  his  ‘suppression’  was  the  sole  means  of  effectively  safe¬ 
guarding  them.  Nor  is  it  possible  to  conclude  that  the  murder  in  which  Ktir  took  part 
in  any  way  advanced  the  liberation  of  Algeria.  That  murder  was  primarily  an  act  of 
vengeance  and  terror.  Its  relationship  to  the  political  aims  of  the  F.L.N.  is  too  loose 
to  justify  it  and  to  give  it  a  predominantly  political  character.  It  is  accordingly  not  a 
political  offence  in  the  meaning  of  Article  2,  paragraph  1,  of  the  Treaty.  Since  the  other 
conditions  set  forth  in  the  Treaty  are  satisfied,  extradition  must  in  principle  be 
granted.  .  .  . 

Whiteman’s  Digest  cites  an  American  case  where  it  was : 

.  .  .  testified  at  length  and  unqualifiedly,  both  on  direct  and  on  cross-examination, 
that  Guiliano  was  a  bandit  who  had  no  legitimate  connection  with  the  actual  separatist 
movement,  and  that  Guiliano  described  his  activities  as  ‘political’  to  cloak  their  true 


1  In  re  Giovanni  Gatti  [1947],  14  I.L.R.  145-6  (Case  no.  70),  already  cited. 

2  Op.  cit.  (above,  p.  221  n.  1),  p.  183.  3  rlgt-2-|  IQ  j  l.R.  371. 

4  [1967]  34  I.L.R.  143-  s  ibid at  145. 
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purpose,  i.e.  private  gain  for  himself  and  his  followers.  With  the  evidence  before  the 
Commissioner  in  such  posture,  this  court  cannot  say  that  the  Commissioner’s  decision 
was  not  supported  by  competent,  legal  evidence.  The  evidence  was  conflicting,  it  is 
true,  but  it  did  not  preponderate  so  heavily  in  relator’s  favor  as  to  require  a  decision 
that  his  offences  were  political  as  a  matter  of  law.1 

More  recently,  Lord  Parker  C.J.  in  R.  v.  Brixton  Prison  Governor ,2 
repudiated  the  suggestion  ‘that  the  killing  of  a  policeman  in  the  course  of 
a  bank  raid  or  the  armed  robbery  of  a  bank  were  offences  of  a  political 
character  .  .  .’. 

It  is  submitted  that  there  is  all  the  difference  in  the  world  between 
deliberate  assassination  and  killing  impersonally  in  the  course  of  a  public 
disturbance.  The  rule  of  law  demands  that  grievances  should  be  settled 
in  courts  of  law  and  not  by  direct  homicide.  Direct  action,  especially  by 
assassination,  is  the  way  to  anarchy,  and  there  should  be  no  justification  for 
regarding  a  private  murder  of  a  collaborationist  or  of  a  political  opponent  as 
a  political  crime.2  The  preponderance  test  would  have  unfortunate  results 
indeed  in  the  case  of  secret  killings. 

Cases  of  assassination  for  personal  spite  or  vengeance  cannot  then  be 
considered  political  under  the  preponderance  theory.  The  same  reasoning 
applies  to  other  crimes.  What  troubles  the  writer  about  the  preponderance 
theory  is  that  we  are  on  dangerous  ground  when  we  have  to  look  into  the 
criminal’s  mind;  this  is  a  subjective  test.  What  are  wanted  are  objective 
tests  that  are  clear  and  easy  to  establish.  We  explain  in  Part  V  that  the 
soldier,  a  recognized  belligerent  or  insurgent,  is  not  allowed  to  assassinate; 
there  is  surely  no  reason  why  civilian  assassins  should  be  in  a  better  position 
to  escape  extradition.  But  the  analogy  of  the  law  of  war  goes  further,  and 
may  supply  yet  another  objective  test  for  purposes  of  extradition,  i.e.  was 
the  force  used  in  such  a  way  as  deliberately  to  strike  at  the  innocent,  what¬ 
ever  the  motive? 

This  conclusion,  arrived  at  on  the  basis  of  modern  cases,  interestingly 
enough  coincides  with  that  in  Resolution  14  (fi)  of  the  Oxford  Session  of 
1880  of  the  Institute  of  International  Law4  which  stated:  ‘Pour  apprecier 
les  faits  commis  au  cours  d’une  insurrection  ou  d’une  guerre  civile,  il  faut 
se  demander  s’ils  seraient  ou  non  excuses  par  les  usages  de  la  guerre.’  This 
was  adopted  by  12  votes  to  9. 

Let  us  therefore  see  if  the  law  of  war  does  not  offer  a  better  and  more 
objective  test  than  the  ‘preponderance  theory’. 

1  Gallina  v.  Fraser,  177  F.  Supp.  856,  861-2,  867-8  (D.  Conn.  1959);  affirmed,  278  F.  2d  77 
(2d  Cir.  i960);  certiorari  denied,  364  U.S.  851  (i960).  See  Whiteman’s  Digest,  vol.  6,  at 

PP-  837-40. 

2  ti97°]  3  A11  E-R-  74 1  at  P-  744-  ,  ,  _  .  .  , 

3  See  also  Re  Gampora  and  others,  American  Journal  of  International  Law,  53  (1957),  P-  693> 

cited  by  Whiteman,  op.  cit.,  p.  837. 

4  Annuaire  de  Vlnstitut  (fid.  nouvelle  abregee,  1928),  vol.  1,  p.  665. 
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V 

Analogies  in  the  Law  of  War 

Killing,  destruction  and  capture  in  lawfully  conducted  operations  of  war 
by  a  recognized  belligerent  or  insurgent  force,  including  a  levee  en  masse , 
are  not  criminal ;  they  are  the  exercise  of  public  authority.  But  the  exercise 
of  authority  can  be  abused.  Instances  of  abuse  of  war  power  are  the  crimes 
against  public  international  law  set  out  in  Part  III  of  the  British  Manual  of 
Military  Law  for  officers  in  the  field.1  These  dishonourable  and  unlawful 
means  of  waging  war  include  such  offences  as  the  murder  and  ill  treatment 
of  prisoners,  assassination,  the  deliberate  killing  and  injuring  of  innocent 
civilians,  pillage  and  the  unnecessary  destruction  of  civilian  property  that 
is  not  a  military  objective,  or  measures  of  oppression  by  an  occupant  of 
enemy  territory.  In  short,  they  represent  violence  not  justified  by  military 
necessity  or  permitted  by  military  rules  of  conduct  of  civilized  States. 

The  fundamental  principle  of  the  law  of  war  is  that  no  more  force  may 
be  used  than  is  necessary  to  defeat  the  enemy;  for  instance  the  Supreme 
Court  of  Argentina  said : 

...  It  is  becoming  increasingly  evident,  however,  that  international  law  is  not 
favorably  disposed  toward  activities  which,  although  ostensibly  directed  against  a 
government  for  political  reasons,  in  fact  assume  a  criminal  character  in  terms  of  com¬ 
mon  law  as  well  as  from  a  moral  point  of  view.  .  .  .  Consequently,  extradition  will  not 
be  denied  on  grounds  of  the  political  or  military  character  of  the  charges  where  we 
are  dealing  with  cruel  or  immoral  acts  which  clearly  shock  the  conscience  of  civilized 
peoples.  In  the  instant  case,  extradition  on  charges  of  massive  use  of  euthanasia  cannot 
be  avoided  on  the  grounds  that  these  acts  constituted  political  or  military  offenses.2 

Article  22  of  the  Rules  annexed  to  the  Second  Hague  Convention  on 
Warfare  of  1899  states  that  even  ‘belligerents  have  not  got  an  unlimited 
right  as  to  the  choice  of  means  of  injuring  the  enemy’  and  Article  3  pro¬ 
hibits  poison,  treachery,  the  slaughter  of  those  surrendering,  declarations 
against  quarter  and  weapons  causing  unnecessary  suffering.3  The  law  of 
war,  moreover,  confines  legitimate  military  bombing  to  military  objectives. 
1  here  is  no  reason  for  letting  off  terrorists  who  deliberately  injure  the 
innocent  more  lightly  than  troops  who  do  so  when  engaged  in  combat.  The 
need  to  protect  the  innocent  third  party  from  deliberate  outrage  appears 
clearly  in  Re  Kaphengst ,4  the  Swiss  Federal  Court  observing: 

.  .  .  bomb  outrages  of  the  kind  perpetrated  in  the  present  case  in  the  struggle  for 

1  H.M.S.O.  1958,  amended  regularly,  as  necessary,  by  a  loose-leaf  system. 

2  Jurisprudencia  Argentina  (1966-V),  339,  at  340-1.  Republic  of  Argentina  case  note:  In  re 
Bohne  (September-October  1966),  Supreme  Court  of  Argentina,  24  August  1966;  American 
Journal  of  International  Law,  62  (1968),  p.  784. 

3  British  Manual  of  Military  Law,  Part  III,  p.  204. 

4  5  I.L.R.  292,  at  293,  our  italics. 
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amending  the  fiscal  legislation  cannot,  according  to  Swiss  conceptions,  be  regarded 
as  means  justified,  in  the  above  sense,  by  the  object  of  the  crime.  The  danger  to  innocent 
persons  brought  about  by  the  bomb  outrages  caused  the  common  element  of  the  delicts 
mentioned  in  the  warrant  of  arrest  to  become  predominant  so  as  to  prevail  completely 
over  the  political  aspect  of  the  act. 

The  law  of  war  now  also  forbids  collective  punishment  by  an  enemy 
occupant1  and  the  killing  of  hostages.2  We  have,  too,  an  authoritative 
statement3  that: 

To  seize  as  hostages  private  persons  who  have  no  part  in  the  quarrel  between  the 
authorities  and  the  rioters  cannot,  according  to  Swiss  conceptions,  be  regarded  as  a 
means  justified  by  its  political  end. 

The  right  of  an  enemy  occupant  to  seize  private  and  State  property  is 
also  strictly  limited  by  the  Hague  and  Geneva  Conventions  on  Warfare  and 
by  the  customary  law  of  war:4  individual  acts  of  pillage  like  those  of  pirates 
are  unlawful  and  a  political  motive  will  not,  under  international  law,  be 
a  defence  to  the  pillage.  There  is  no  reason  why  self-appointed  pillagers 
should  be  treated  less  severely. 

A  political  motive  will  not  excuse  a  war  criminal  or  a  private  robber 
from  punishment  when  apprehended,  nor  prevent  his  being  subjected  to 
Grotius’s  maxim,  aut  dedere  autpunire,  i.e.  such  a  criminal  should  be  given 
up  to  the  requesting  State,  or  punished  by  the  State  that  has  custody  of 
him.  Political  motive,  it  is  submitted,  is  no  defence  here,  since  the  whole 
conception  of  a  crime  against  international  law  is  that  it  is  universally 
reprobated  and  that  it  creates  a  universal  liability  to  punishment.  This  is 
a  bold  thesis,  but  at  least  it  is  in  general  harmony  with  current  thinking 
and  is  supported  by  the  action  of  the  Allies  at  the  trials  of  major  war 
criminals  at  Nuremberg  and  at  Tokyo  after  World  War  II.5  It  is  borne 
out  by  a  recent  English  case,  Re  Gross,  where  Chapman  J.  refused  to  regard 
as  political  the  alleged  offence  of  murdering  political  prisoners  in  a  Nazi 
concentration  camp  during  the  war:6 

After  what  was  said  about  war  crimes  trials  after  the  first  world  war,  I  can  well 
imagine  that  German  governments  after  the  second  world  war  realised  that  their 
position  in  the  international  political  field  would  be  impossible  if  perpetrators  of 
atrocities  were  not  even  prosecuted,  let  alone  punished.  Assuming  all  this  as  a  motive, 
does  it  make  the  proceedings  with  which  I  am  now  concerned,  proceedings  of  a  political 

1  British  Manual  of  Military  Law,  p.  152.  "  Ibid.,  p.  153. 

3  In  re  Vogt  [1923-4]  2  I.L.R.  285  (Case  no.  165),  Swiss  Federal  Tribunal. 

4  British  Manual  of  Military  Law,  p.  208  and  Hague  Rules,  and  p.  272  of  the  Geneva  Conven¬ 

tion  for  the  Protection  of  Civilians,  1949.  _  ,  „  „ 

s  The  jurisdiction  was  based  on  the  unconditional  surrenders.  See  Professor  C.  Parry  on  a 
Draft  Code  of  Offences  against  mankind,  in  his  Report  to  the  I.L.A.  1950,  p.  263.  Professor  G. 
Schwarzenberger,  Current  Legal  Problems  (1950),  P-  263  I  R.  A.  Bloom,  ‘Offences  agamst  the  Law 
of  Nations’,  Western  Reserve  Law  Reviezv,  18  (1967),  p.  IS71- 

6  [1968]  3  All  E.R.,  Q.B.D.  804  at  807. 
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character’  ?  I  do  not  think  so.  I  think  the  words  must  postulate  some  sort  of  political 
behaviour  on  the  part  of  the  accused  person  which  makes  it  in  the  eyes  of  those  in 
power  desirable  that  he  should  be  rendered  silent  or  inactive.  Again  I  can  see  no  basis 
here  for  any  suggestion  that  the  accused  are  being  prosecuted  for  political  reasons  of 
that  kind. 

This  brings  me  to  the  second  alternative  point  of  counsel  for  the  Crown,  which 
is  that  even  if  the  words  ‘criminal  matter  of  a  political  character’  are  to  be  interpreted 
not  in  relation  to  the  proceedings  but  in  relation  to  the  offences  charged,  there  is  on 
the  English  authorities  binding  on  me  no  political  character  about  the  offences.  .  .  . 

A  military  commander  may  punish  his  own  troops  or  any  prisoners  he 
takes,  for  a  war  crime.  This  is  part  of  the  normal  military  jurisdiction 
necessary  for  the  proper  conduct  of  warfare.  So,  too,  a  State  may  punish 
any  of  its  subjects  or  allies  or  enemies  in  its  hand  who  is  proved  to  be 
guilty  of  war  crimes.  For  example,  if  military  forces  carry  out  acts  of  war 
or  of  sabotage  in  civilian  clothes ,  these  acts  are  crimes.  This  was  recently 
reiterated  by  the  Privy  Council  in  the  case  of  Mohamed  Ali  and  Another  v. 
Public  Prosecutor.1 

The  same  view  has  been  taken  in  the  United  States,  i.e.  a  military  offence 
is  not  a  political  offence  and  is  extraditable:2 

To  the  extent  that  this  contention  is  valid,  and  I  conclude  from  the  record  before 
me  that  it  is  largely  so,  Ortiz’s  conduct  must  be  regarded  as  flowing  not  so  much  from  a 
personal  commitment  to  a  political  cause,  as  from  a  personal  commitment  to  a  system 
of  military  discipline.  This,  in  my  view,  particularly  reinforces  the  conclusion  that  the 
‘political  offense’  principle  or  exception  is  inapplicable  here. 

1  [1968]  3  All  E.R.  488.  The  head  note  to  this  report  sums  up  the  facts :  ‘During  a  state  of  armed 
conflict  between  Malaysia  and  Indonesia  two  members  of  the  armed  forces  of  Indonesia  landed 
in  Singapore  in  March,  1965,  with  a  view  to  committing  acts  of  sabotage.  They  entered  a  non¬ 
military  building  in  Singapore  wearing  civilian  clothes.  They  planted  a  bag  containing  explosives 
in  the  building,  set  the  fuse  and  departed.  The  ensuing  explosion  caused  two  deaths  and  a  third 
person  who  was  injured  by  the  explosion  died  shortly  afterwards.  A  few  days  later  the  two 
appellants  were  picked  up  in  the  sea  wearing  civilian  clothes  and  were  taken  to  a  marine  police 
station.  The  appellants  at  first  claimed  to  be  fishermen  whose  boat  had  capsized.  Later  they  con¬ 
fessed  their  responsibility  for  the  explosion  and  both  admitted  to  being  members  of  the  armed 
forces  of  Indonesia.  They  were  put  into  prison  with  other  Indonesian  prisoners;  they  were  wear¬ 
ing  civilian  clothes  at  this  time  but  were  later  seen  to  be  wearing  uniform.  They  were  charged 
with  the  murder  of  three  civilians  but  the  requirements  relating  to  the  trial  of  persons  who  could 
claim  the  status  of  prisoner  of  war  under  the  Geneva  Convention  of  1949  were  not  carried  out. 
At  their  trial  the  appellants  claimed  to  be  members  of  the  Indonesian  armed  forces  and  claimed 
the  protection  of  the  Geneva  Convention.  They  also  retracted  the  statements  which  they  had 
previously  made.  They  were  convicted  of  murder  of  the  three  civilians  and  were  sentenced  to 
death.  The  appeal  was  heard  on  the  assumption  that  the  Geneva  Convention  applied  to  Singa¬ 
pore  and  that  at  the  time  there  was  a  state  of  armed  conflict  between  Indonesia  and  Malaysia. 
On  the  question  whether  the  appellants  were  entitled  to  the  status  of  prisoner  of  war  within 
the  Geneva  Convention, 

‘held:  (i)  it  was  not  sufficient  for  the  appellants  merely  to  show  that  they  were  members  of 
the  armed  forces  of  their  country. 

(ii)  members  of  armed  forces  who  committed  acts  of  sabotage  in  territory  under  the  control 
of  the  opposing  forces  when  dressed  in  civilian  clothes  both  at  the  time  of  the  acts  of  sabotage 
and  when  arrested  were  not  entitled  to  be  treated  on  capture  as  prisoners  of  war  ’ 

2  In  re  Gonzalez ,  United  States  District  Court,  Southern  District,  New  York  (1963)  [1967 
34  I.L.R.  139,  at  141,  cited  in  Whiteman’s  Digest,  vol.  6,  pp.  826-8. 


ENGLISH  LAW  AND  IN  INTERNATIONAL  LAW 


237 

Incidentally,  it  is  also  clear1  that  troops  under  United  Nations  Command 
are  subject  to  the  laws  of  war. 

In  a  decision  of  the  Court  of  Appeal  of  Ghana  in  The  State  v.  Schuman,2 
the  offence  of  killing  the  inmates  of  the  lunatic  asylum  to  make  room  for 
wounded  soldiers  from  the  front  was  held  by  the  Court  of  Appeal  of 
Ghana  to  be  a  war  crime  and  thus  extraditable.  In  that  case  Crabbe  J.A. 
observed : 

The  weight  of  authority  inclines  me  to  the  view  that  a  crime  can  be  classified  as 
a  political  offence  if  it  is  committed  in  the  course  of  a  dispute,  not  necessarily  a  civil 
commotion,3  between  the  ruling  party  in  the  State,  on  the  one  hand,  and  another 
political  party  or  movement  within  the  State,  on  the  other  hand,  with  the  view  solely 
to  advance  the  cause  or  further  the  purpose  of  the  political  party  or  movement  con¬ 
cerned.  .  .  . 

Again,  in  connection  with  the  peace-time  crimes  ‘against  humanity’ 
referred  to  at  the  Nuremberg  trials,  but  not  there  considered  separately 
from  crimes  committed  during  belligerency,  it  was  also  observed  in  the 
Eichmann  case:4 

These  acts  are  deemed  to  constitute  in  essence  international  crimes;  they  involve  the 
violation  of  the  provisions  of  customary  international  law  which  obtained  before  the 
Hague  Conventions  of  1907,  the  latter  merely  ‘declaring’  the  rules  of  warfare  as  dic¬ 
tated  by  recognized  humanitarian  principles.  Those  crimes  entail  individual  criminal 
responsibility  because  they  challenge  the  foundations  of  international  society  and 
affront  the  conscience  of  civilized  nations.  When  a  belligerent  State  punishes  for  such 
acts,  it  does  so  not  only  because  persons  who  were  its  nationals — be  they  soldiers 
taken  prisoner  by  the  enemy  or  members  of  the  civilian  population — suffered  bodily 
harm  or  material  damage,  but  also,  and  principally,  because  they  involve  the  perpetra¬ 
tion  of  an  international  crime  which  all  the  nations  of  the  world  are  interested  in 
preventing. 

The  Court  then  quoted  Professor  Baxter:  ‘International  law  also  sur¬ 
mounts  the  jurisdictional  barrier,  as  municipal  law  cannot,  by  recognizing 

1  A.  G.  v.  Nissam,  [1969]  1  All  E.R.  629  (House  of  Lords).  In  that  case  it  was  said  by  Lord 
Pearce,  at  647:  ‘.  .  .  The  United  Nations  is  not  a  super-State  nor  even  a  sovereign  State.  It  is 
a  unique  legal  person  or  corporation.  It  is  based  on  the  sovereignty  of  its  respective  members. 
But  it  is  not  a  principal  carrying  out  its  policy  through  States  acting  as  its  agents.  It  is  an  instru¬ 
ment  of  collective  policy  which  it  enforces  by  using  the  sovereignty  of  its  members.  In  carrying 
out  the  policies  each  member  still  retains  its  own  sovereignty,  just  as  any  sovereign  State,  acting 
under  its  treaty  obligations  to  another  State,  would  normally  still  retain  its  sovereignty. 

‘This  view  of  the  matter  is  strongly  reinforced  by  the  relevant  letters  and  regulations.  They 
show  that  the  commander  of  the  United  Nations  force  is  head  in  the  chain  of  command  and  is 
answerable  to  the  United  Nations.  The  functions  of  the  force  as  a  whole  are  international.  But 
its  individual  component  forces  have  their  own  national  duty  and  discipline  and  remain  in^  their 
own  national  service.  The  government  of  Cyprus  (see  letter  3  1  s ^  March  19641  para.  36)  -  will, 
upon  the  request  of  the  Commander,  assist  the  Force  in  obtaining  equipment,  provisions, 
supplies  and  other  goods  and  services  required  from  local  sources  for  its  subsistence  and 
operation.  .  .  .  Members  of  the  Force  and  United  Nations  officials  may  purchase  locally  goods 
necessary  for  their  own  consumption  .  . 

2  [1969]  39  I-L.R.  433- 

4  Supreme  Court  of  Israel  (1962),  36  I.L.R.,  at  293. 


3  Clearly  obiterl  (see  p.  227  above). 
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the  universality  of  jurisdiction  enjoyed  by  war  crimes  tribunals.’1  Not 
to  punish  a  war  criminal,  to  give  asylum  to  him,  would  not  seem  to  be 
compatible  with  upholding  the  rule  of  international  law;  though  this  does 
not  mean  that  persons  accused  of  such  crimes  may  be  considered  to  be 
outlaws  and  killed  or  kidnapped  at  will. 

The  demand  for  the  delivering  up,  or  the  punishment  of,  a  person  alleged 
to  be  guilty  of  a  crime  under  any  head  of  international  law  for  which 
universal  jurisdiction  is  appropriate,  will  be  a  proper  demand  and  should 
be  met  by  any  State.  However  not  every  State  is  agreed  about  the  precise 
nature  of  every  such  crime.  Indeed,  some  States  have  made  reservations  to 
the  Geneva  Convention  on  the  Law  of  the  High  Seas  and  to  the  Geneva 
Convention  on  Warfare.  Since  the  Advisory  Opinion  of  the  International 
Court  of  Justice  in  the  Genocide  case,2  it  is  clear  that  reservations  com¬ 
patible  with  the  object  of  a  treaty  will  be  respected  by  other  States.  To  this 
extent  the  general  principles  maintained  above  must  be  restricted  in  their 
practical  scope.  Nevertheless,  our  general  conclusion  is  that  a  crime  against 
international  law  is  one  in  respect  of  which  asylum  can  be  properly  refused, 
and  for  which  the  delivering  up  or  rendition  of  the  alleged  criminal  can  be 
requested.  The  commission  of  an  act  which  is  an  international  crime, 
whether  under  customary  or  treaty  law,  is  prima  facie  not  a  political  matter 
and  does  not  warrant  political  asylum.  Such  war  crimes  may  therefore  be 
discussed,  extradited  and  dealt  with  without  regard  to  their  political  or 
non-political  content. 

Lauterpacht  rightly  regards  war  crimes  as  sui  generis:  ‘But  once  it  has 
been  established  that  such  acts  have  been  perpetrated  in  violation  of  the 
rules  of  lawful  warfare,  there  vanishes  the  decisive  factor  which  lifts  them 
above  the  reprobation  of  common  criminality.’3  There  is  indeed  much 
to  be  said  for  the  view  expressed  by  A.  R.  Carnegie4  that  the  development 
of  the  laws  and  customs  of  war  ‘seems  to  be  moving  towards  a  recognition 
of  universal  jurisdiction  over  all  serious  war  crimes;  and  it  would  not  seem 
unreasonable  to  conclude  that  this  recognition  was  already  complete’. 
A  similar  view  had  been  earlier  expressed  by  J.  E.  S.  Fawcett  in  1958. 5 

If  this  thesis  is,  as  we  think,  correct,  then  as  a  general  rule  all  crimes 
against  public  international  law,  even  if  committed  abroad,  may  be  tried  in 
this  country  when  the  offender  comes  within  the  jurisdiction  of  our  courts. 

It  is  increasingly  common  for  revolutionaries  and  so-called  ‘urban 
guerrillas  to  rob  banks  and  trains,  to  seize  aircraft  and  ships,  and  to  engage 
in  blackmail  to  obtain  funds;  these  acts  may  be  politically  motivated,  but 
they  would  not  be  permitted  to  soldiers  on  active  service.  Military  requisi- 

1  Supreme  Court  of  Israel  (1962),  36  I.L.R.,  at  301.  2  I.C.J.  Reports,  1951,  p.  15. 

3  Lauterpacht,  ‘The  Law  of  Nations  and  the  Punishment  of  War  Crimes’,  this  Year  Book,  21 
(x944)»  PP-  90-1,  approved  in  Whiteman’s  Digest,  vol.  6,  p.  845. 

4  This  Year  Book,  39  (1963),  p.  424. 


5  ^id.  34  (1958),  p.  391. 
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tion  of  private  property  needs  proper  authorization,  as  does  the  levy  of 
contributions.  Not  surprisingly,  the  Swiss  Federal  Tribunal  granted 
extradition  of  a  neo-Fascist  bank  robber  to  Italy.1 

To  sum  up,  if  it  were  permissible  for  a  person  to  maim,  to  rob  or  to 
kill  his  political  opponents  at  home,  not  impersonally  in  the  course  of  a 
political  disturbance,  but  in  circumstances  forbidden  even  to  soldiers2 
engaged  in  warfare,  and  then  to  claim  immunity  from  extradition,  on  escap¬ 
ing  to  another  State,  the  position  would  be  quite  monstrous.  If  he  could 
claim  that  the  offence  was  political  because  the  man  maimed,  robbed  or 
killed  was  a  fascist  or  a  communist,  a  liberal  or  a  conservative,  i.e.  one  who 
held  different  political  views  from  those  of  the  killer,  the  result  would  be 
to  allow  political  robbery,  mayhem  or  murder,  and  to  enable  ruthless  men 
without  any  lawful  authority  to  create  at  will  classes  of  ‘outlaws’  and  not 
to  be  extradited  for  killing  them.  Fortunately,  this  is  not  the  law. 

English  judges  who,  by  their  internal  law,  must  not  allow  extradition  for 
political  crime,  have  no  need  to  be  more  indulgent  than  are  international 
judges  in  dealing  with  crimes  against  the  law  of  war;  such  crimes  and  their 
analogues  are  not  ‘political’  by  the  Castioni  principle.  The  ‘preponder¬ 
ance  theory’  is  too  subjective.  The  analogy  of  the  law  of  war  is  objective. 


VI 

Some  Modern  Developments 

1.  Genocide.  Recently  the  English  Genocide  Act,  1969,  somewhat  belatedly 
gave  effect  to  the  Genocide  Convention  forbidding  the  destruction  of 
human  groups.  That  offence  is  extraditable  and  the  plea  that  it  is  political 
will  be  of  no  avail.  This,  in  our  submission,  is  the  modern  trend  as  regards 
war  crimes  and  crimes  against  humanity.  The  relevant  provision  is  S.  2  (2) 
of  the  Genocide  Act,  1969,  which  states: 

For  the  purposes  of  the  Acts  mentioned  in  subsection  (1)  of  this  section,  the  Extra¬ 
dition  Act  1873  and  the  Backing  of  Warrants  (Republic  of  Ireland)  Act  1965,  no  offence 
which,  if  committed  in  the  United  Kingdom,  would  be  punishable  as  an  offence  of 
genocide  or  as  an  attempt,  conspiracy  or  incitement  to  commit  such  an  offence  shall 
be  regarded  as  an  offence  of  a  political  character,  and  no  proceedings  in  respect  of  such 
an  offence  shall  be  regarded  as  a  criminal  matter  of  a  political  character. 

This  principle  might  well  be  extended  by  analogy  to  other  crimes  against 
humanity  or  against  public  international  law. 

1  in  re  Nappi,  [1952]  19  I.L.R.  375-6  (Case  no.  81),  cited  by  Whiteman,  op.  cit.,  pp.  840-1. 

2  term  which  includes  rebel  soldiers  who  may  have  duties  as  well  as  rights  under  the  Geneva 
Conventions.  See  Rubin,  in  International  and  Comparative  Law  Quarterly ,  21  (1972),  p.  472- 
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2.  Desertion  from  the  armed  forces  may  be  a  political  crime1  but  it  may 
also  be  the  subject  of  treaties  between  allies,  and  desertions  for  political 
reasons  may  be  treated  as  common  crimes.2 

3.  Attentat  clauses  in  treaties .3  An  assassination  or  attempt  on  the  life 
of  a  head  of  State  may  be  political,  though,  as  we  have  seen,  there  are  strong 
arguments  that  any  deliberate  assassination  is,  by  analogy  with  the  law 
of  war,  a  crime  against  international  law  punishable  by  any  State  appre¬ 
hending  the  assassin.  It  may  be  recalled  that : 

Assassination,  the  killing  or  wounding  of  a  selected  individual  behind  the  line  of  battle 
by  enemy  agents  or  partisans  [i.e.  not  by  military  forces,  by  organized  resistance  groups 
or  by  part  of  a  levee  en  masse],  and  the  killing  or  wounding  by  treachery  of  individuals 
belonging  to  the  opposing  nation  or  army,  are  not  lawful  acts  of  war.4 

Even  if  a  sovereign  is  thought  by  his  enemies  to  be  a  tyrant,  the  question 
of  the  morality  and  legality  of  killing  him  as  a  last  resort  has  been  a  matter 
of  debate  from  the  earliest  times,  and  is  still  debated.5  At  certain  periods 
in  ancient  Athens  it  was  lawful  ‘to  kill  anyone  who  attempted  to  set  up  a 
tyranny  or  overpower  the  democracy’.6  Tyrannicide  has  sometimes  been 
allowed  by  moralists  when  there  is  no  other  way  of  removing  the  guilty 
ruler  and  of  safeguarding  the  lives  of  the  innocent.7  This,  no  doubt,  was 
the  claimed  basis  of  the  Generals’  plot  against  Hitler,  and  of  the  alleged 
plots  against  Stalin  and  Beria  in  Russia.8  A  treaty  clause  allowing  the 
extradition  of  those  committing  attempts  on  the  life  of  a  sovereign  would 
allow  the  handing  over  of  plotters  to  the  tyrannical  government  they  oppose. 
On  the  other  hand,  it  might  deter  the  assassination  of  any  head  of  State. 
The  reluctance  to  accept  the  ‘attentat’  clause  in  a  treaty  to  make  assassina¬ 
tion  extraditable  is  somewhat  strange,  since  any  State  could  undertake  to 
try  to  punish  any  assassin  in  its  hands  as  an  alternative  to  surrender,  and 
extreme  provocation  might  be  taken  into  account  when  punishing  him. 
If  admitted  assassins  are  allowed  to  get  off  scot-free  and  are  given  political 
asylum  without  any  punishment,  then  there  is  a  danger  of  encouraging 
anarchy. 

An  offer  to  assassinate  Napoleon  I  in  1806  was  refused  by  the  British 
Government,  and  the  French  Government  was  informed  of  the  offer. 
In  1854  the  attempt  by  two  Frenchmen,  who  fled  to  Belgium,  to  blow  up 

1  Dupuis,  Recueil  des  cours,  32  (1930),  p.  196. 

2  See  the  U.S.  and  U.K.  agreement,  and  the  case  of  the  Hungarian  Deserter  (Austria),  28  I.L.R. 
343- 

3  See  Art.  2  (b)  of  Draft  on  Diplomatic  Asylum,  Report  of  the  54th  Conference  of  I.L.A. 
(i97i).  P-  SO. 

4  The  Geneva  Prisoners  of  War  Convention,  Article  4,  and  the  Hague  Rules  for  the  Control 
of  Warfare,  Rule  23  ( b ),  the  British  Manual  of  Military  Law,  Part  III  (1958),  p.  42. 

5  See  The  Times  of  11  October  1962. 

6  D.  M.  MacDowell,  Athenian  Homicide  Law  in  the  Age  of  the  Orators  (1963),  p.  77. 

7  Wortley,  Jurisprudence  (1967),  p.  452. 

8  Robert  Conquest,  The  Great  Terror  (Pelican  edn.,  1971),  passim. 
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the  French  railway  line  on  which  Napoleon  III  was  travelling,  showed  the 
embarrassing  consequence  of  the  exemption  from  extradition  of  ‘political’ 
criminals  by  Belgian  law;  and  in  1856  the  Belgian  law  was  changed,  so 
that  the  murder  of  the  head  of  a  foreign  government  or  of  his  family  was 
not  to  be  considered  ‘political’.  The  United  Kingdom,  unlike  a  number  of 
other  States,  has  not  adopted  this  ‘attentat’  clause  in  extradition  treaties. 

Sorensen  writes:1 

Many  European  States  have  also  adopted  this  attentat  clause  in  their  respective 
extradition  treaties  and,  sometimes,  in  their  own  statutes.  But,  on  the  other  hand, 
this  clause  has  been  objected  to  on  the  ground  that  an  attack  upon  the  Head  of  a  State 
must,  as  it  were,  by  definition  be  regarded  as  a  political  offence  and,  therefore,  excepted 
from  extradition.  In  view  of  this  objection,  such  a  clause  was  not  included  in  the 
Harvard  Research  Draft  Convention  of  1935.  It  is  noted  with  interest,  however,  that 
this  clause  is  again  included  in  the  European  Convention  on  Extradition  of  19572  .... 
Under  the  Geneva  Conventions  of  1949,  each  contracting  state  is  obliged  either  to  try 
‘grave  breaches’  of  the  Conventions  before  its  own  courts,  or  if  it  prefers,  to  hand  the 
offender  over  for  trial  to  another  contracting  state  concerned,  provided  the  latter  has 
made  out  a  prima  facie  case  against  him.3 

Why  should  civilian  assassins  in  peace-time  be  in  a  better  position 
than  enemy  agents  who  in  wartime  are  liable  to  be  punished  as  war 
criminals  ? 

In  the  Fort  case  (Germany,  1921),  also  known  as  the  Dato  case,4  when 
persons  accused  of  having  murdered  the  Spanish  Prime  Minister,  Dato, 
in  1921  had  fled  to  Germany,  they  were  extradited,  ‘although  the  German- 
Spanish  Treaty  precluded  extradition  for  political  offences’,  the  somewhat 
ingenious  reason  being  given,  ‘that  the  alleged  murder  was  an  act  of 
revenge,  possibly  arising  out  of  a  political  motive  but  not  committed  with 
a  view  to  achieving  a  political  object’.5  Lauterpacht,  however,  recalls6  also 
‘the  refusal  of  the  Court  of  Turin  on  November  23,  1934,  to  extradite  to 
France  the  persons  accused  of  participating  in  the  assassination  of  the 
King  of  Yugoslavia  in  Marseilles’.7 

At  this  time  Franco-Italian  relations  were  at  a  low  ebb.  In  any  case, 
States  are  internationally  responsible  when,  carelessly  or  by  design,  they 

1  Manual  of  Public  International  Laiv  (ed.  by  Max  Sorensen,  1970).  ‘Extradition’,  p.  524. 

2  Art.  3  (3),  United  Nations  Treaty  Series,  vol.  359,  pp.  273,  278;  and  see  Shearer,  op.  cit. 

(above,  p.  221  n.  1),  p.  241.  3  United  Nations  Treaty  Series,  vol.  75,  pp.  3i~4°2. 

4  [1933-4]  7  I.L.R.  (Case  no.  158). 

5  Oppenheim,  vol.  1  (8th  edn.,  i955)>  P-  7°7-  Ibid. 

7  Clunet,  vol.  61  (1934),  pp.  1157-69.  The  French  Foreign  Minister  and  international  lawyer, 

Monsieur  Barthou,  had  been  killed  by  the  same  assassin  as  the  King,  a  crime  recorded  on  con¬ 
temporary  news  films.  These  facts  led  the  French  Government  to  introduce,  at  the  League  of 
Nations,  the  1937  Geneva  Convention  for  the  prevention  and  punishment  of  political  terrorism. 
This  Convention  (not  accepted  by  the  United  Kingdom)  does  not  seem  to  have  been  brought  into 
force  (Sorensen  ed.,  JManual  of  Public  International  Law  ( 1 97G ,  P*  524).  Possibly  it  was  not 
thought  necessary  in  view  of  the  right  claimed  by  each  State  to  characterize  a  particular  crime 
as  political  or  not,  and  because  of  the  high  feeling  engendered  by  the  rise  of  dictators  in  the  1930s. 
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do  not  afford  sufficient  police  protection  to  the  sovereigns  or  to  the  subjects 
of  foreign  States,  even  though  they  may  be  unable,  by  their  own  legislation , 
to  extradite  the  political  criminal.  States  may  well  regret  having  tied  their 
hands  by  their  own  law  in  this  respect  since,  following  the  reasoning  in  the 
Alabama  arbitration,1  they  should  not  be  allowed  to  plead  insufficiency  of 
local  law  as  an  excuse  for  not  themselves  attempting  to  punish  a  political 
assassin.  Lauterpacht,  however,  may  have  been  unduly  prudent  when 
he  said:2 

It  is  doubtful  whether  States  wedded  by  their  law  and  tradition  to  the  principle  of 
non-extradition  of  political  offenders  will  acquiesce  in  any  conventional  regulation 
impairing  the  asylum  hitherto  granted  to  political  offenders.  Such  acquiescence  on 
their  part  is  unlikely  at  a  time  when  the  suppression  of  individual  freedom  and  the 
ruthless  persecution  of  opponents  in  many  countries  tend  to  provoke  violent  reactions 
of  a  treasonable  character  against  the  Governments  concerned. 

Does  the  exemption  of  a  foreign  political  assassin  from  extradition  under 
our  national  law  permit  him  to  rely  in  advance  on  not  being  extradited 
if  able  to  get  to  England  ?  He  could  do  so  in  the  present  state  of  our  law, 
unless  our  courts  were  ready  to  treat  a  political  assassination  on  the  same 
footing  as  assassination  in  wartime,  i.e.  as  a  crime  against  international 
law  and  not  extraditable.  Of  course,  a  British  assassin  would  not  come  here, 
for  he  would  in  any  event  be  liable  to  stand  trial  for  murder.  Indeed,  as 
we  have  seen,  any  person,  British  or  alien ,  who  plotted  here  contrary  to 
S.4  of  the  Offences  against  the  Person  Act,  1 86 1, 3  would  be  liable  to  be  tried 
here,  and  would  probably  not  come  here  for  that  reason.  In  this  situation, 
it  might  be  as  well  to  look  at  the  draft  Convention  on  Terrorism  again  and 
to  consider  if  an  attentat  clause  might  not  be  desirable. 

4.  Anarchists.  Certainly  there  is  ample  authority  since  Re  Meunier ,4  for 
saying  that  crimes  by  anarchists  are  extraditable.5  Anarchy  is  the  opposite 
of  a  political  movement:  it  is  the  negation  of  politics  and  may  amount  to 
nihilism  or  even  to  Satanism.6 

Anarchists  do  not  intend  to  set  up  any  rival  government,  as  did  the 
accused  in  Re  Castioni.  R.  v.  Meunier  is  clear  on  this  point.  Cybichowski 
regards  anarchists7  who  commit  crimes  as  anti-social,  and  not  as  political 
criminals  and  he  can  cite  Iena.8  Travers9  suggests  there  is  in  any  case  a 
community  of  interest  in  all  governments  against  anarchists.  Customary 

1  U.S.  v.  G.B.  1872,  Moore,  International  Arbitrations,  vol.  i,  p.  653. 

2  Oppenheim,  vol.  1  (8th  edn.,  1955),  p.  710.  3  gee  above,  p.  222. 

4  [1894]  2  Q.B.  415. 

5  See  E.  Hambro  in  Western  Political  Quarterly  (1952),  p.  1;  Shearer,  p.  188,  and  authorities 
cited  at  pp.  201  and  267,  especially  Garcia-Mora. 

6  See  the  author’s  Jurisprudence  (1967),  ch.  1. 

7  Recueil  des  cours,  12  (1926— II),  p.  203. 

8  Revue  generale  de  droit  international  public  (1895),  p.  306. 

9  Recueil  des  cours,  4  (1924-II),  p.  440. 
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international  law  and  the  law  of  treaties,  may  thus  cover  heinous  crimes 
extraditable  in  all  cases. 

5.  Piracy  by  the  Law  of  Nations.  Piracy  by  the  law  of  nations  is  com¬ 
mitted  by  one  who  robs  or  murders  on  the  high  seas.  A  pirate  has  long 
been  regarded  as  an  enemy  of  mankind  who  is  punishable  by  any  State 
capturing  him,  his  ship  has  been  liable  to  forfeiture;  and  he  cannot  give 
a  title  to  his  ill-gotten  gains.1 

Just  as  war  crimes  may  be  suppressed  by  a  State,  or  by  combinations  of 
States,  so  too  may  piracy.  Indeed,  as  Professor  Valadao  has  shown2  to  help 
their  own  civil  and  military  authorities  many  States  have  passed  legislation 
and  signed  treaties  defining  and  extending  the  notion  of  piracy,  but  the 
basic  concept  of  piracy  jure  gentium  is  wide  and  flexible.  It  is  a  part  of  the 
fabric  of  customary  international  law  that  may  be  developed  and  enriched 
from  time  to  time  according  to  the  needs  of  the  world  community,  as  was 
stressed  by  the  Privy  Council  in  its  opinion  on  piracy  under  international 
law.3 

As  with  war  crimes,  a  political  motive  is  no  excuse  for  an  act  of  piracy 
jure  gentium.  State  authority  is  lacking  and  there  is  no  act  of  belligerency, 
lawful  or  otherwise,  as  Lord  Sankey  said  in  the  same  case: 

.  .  .  one  of  the  main  ingredients  of  piracy  is  an  act  performed  by  a  person  sailing  the 
high  seas  without  the  authority  or  commission  of  any  State.  This  has  been  frequently 
applied  in  cases  where  insurgents  had  taken  possession  of  a  vessel  belonging  to  their 
own  country  and  the  question  arose  what  authority  they  had  behind  them:  see  the 
American  case  of  The  Ambrose  Light  (1885).  Another  instance  is  The  Huascar.  In  1877 
a  revolutionary  outbreak  occurred  at  Callao  in  Peru  and  the  ironclad  Huascar,  which 
had  been  seized  by  the  insurgents,  put  to  sea,  stopped  British  steamers,  took  a  supply 
of  coal  from  one  of  them  without  payment  and  forcibly  took  two  Peruvian  officials 
from  on  board  another  where  they  were  passengers.  The  British  Admiral  justly  con¬ 
sidered  the  Huascar  was  a  pirate,  and  attacked  her.  In  Moore's  Digest  of  International 
Law  (1906)  .  .  .  vol.  ii,  p.  953,  a  pirate  is  defined  as  ‘one  who,  without  legal  authority 
from  any  State,  takes  a  ship  with  intention  to  appropriate  what  belongs  to  it.  A  pirate 
is  a  sea-brigand,  he  has  no  right  to  any  flag  and  is  justiciable  by  all.’ 

The  deliberate  robbery  or  murder  of  innocent  civilians  by  the  belli¬ 
gerent  forces  of  recognized  States,  by  recognized  insurgents,  and  a  fortiori 
by  unrecognized  insurgents,  is  contrary  to  the  law  of  war  and  is  punishable 
by  any  State  into  whose  hands  a  miscreant  falls,  including  his  own. 
Operations  under  responsible  military  commanders  conducted  with  the 
minimum  force  necessary  by  recognized  belligerents  are  not  crimes,  as  we 
have  seen.4  Before  the  Declaration  of  Paris,  1856,  resulted  in  the  abolition 
of  privateering,  privateers  were  allowed  to  prey  on  enemy  shipping,  but 

1  See  'Pirata  non  mutat  dominant',  by  the  present  author,  this  1  ear  Book,  24  (t947)>  P-  tm. 

2  Report  of  Committee  on  Piracy  (Sea  and  Air)  for  the  I.L.A.  Conference  of  1970,  pp.  21-4. 

3  Re  Piracy  jure  gentium,  [1934]  A.C.  586. 

4  Above,  p.  234. 
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even  in  those  days  a  self-styled  privateer  without  letters  of  marque  and 
reprisal  had  no  authority  forcibly  to  seize  property  at  sea— even  property 
of  the  enemy  in  wartime.  Indeed,  such  a  seizure  could  result  in  the  self- 
styled  privateer’s  being  treated  as  a  pirate.1 

Now  that  privateering  has  been  removed  from  customary  international 
law,  ‘political’  objects  alleged  by  ‘privateers’  cannot  in  any  way  justify 
their  depredations  in  war,  still  less  in  peace. 

6.  Treaties  on  Piracy  and  Hijacking.  The  Geneva  Convention  on  the 
Law  of  the  Sea,  1958,  attempts  to  define  piracy  committed  on  the  high  seas 
against  ships  and  against  aircraft  ‘in  a  place  outside  the  jurisdiction  of  any 
State’.2  Under  this  Convention,  States  are  given  the  option  of  punishing 
piracy  so  defined :  this  option  is  limited  to  attacks  made  by  pirate  ships  or 
aircraft  ‘for  private  ends’,  though,  by  Article  16,  acts  by  mutineers  of  a 
government  ship  or  aircraft  ‘are  assimilated  to  acts  committed  by  a  pirate 
ship’.  However,  as  we  have  seen,  deliberate  attacks  against  the  innocent, 
even  though  alleged  to  have  been  done  for  public  or  political  ends,  may 
also  be  punished  as  piracy  jure  gentium  by  the  State  capturing  the  offenders,3 
whether  or  not  the  attack  amounts  to  piracy  under  the  Convention.  More¬ 
over,  those  guilty  of  attacks  on  ships  or  aircraft  may  be  given  up  in  the 
discretion  of  the  State  detaining  them  in  response  to  a  diplomatic  demand 
for  their  rendition. 

No  doubt  at  the  Geneva  Conference  on  the  Law  of  the  Sea  it  was 
desired  to  codify  as  much  of  the  international  law  of  the  sea  as  possible, 
but  in  relation  to  a  number  of  topics,  e.g.  the  extent  of  territorial  waters, 
the  codification  was  by  no  means  complete.  So,  too,  with  piracy,  which 
was  restricted  to  attacks  by  private  ships  or  aircraft  for  private  ends.  Pro¬ 
fessor  D.  H.  N.  Johnson  has  described  the  restriction  to  ‘private  ends’ 
as  a  wise  one,4  though  it  was  once  criticized  by  the  U.S.S.R.  and  her 
associates.5  However  this  may  be,  an  attack,  in  breach  of  customary  inter- 

1  The  Curlew  (1812),  Sten.  Ad.  Cases  226.  See  Professor  J.  Sundberg’s  paper  to  the  I.L.A. 
1970,  p.  36. 

2  The  Geneva  Convention  on  the  Law  of  the  Sea  of  1958  (High  Seas),  Article  15  defines 
piracy  as: 

‘(i)  Any  illegal  acts  of  violence,  detention  or  any  act  of  depredation,  committed  for  private 
ends  by  the  crew  or  the  passengers  of  a  private  ship  or  a  private  aircraft,  and  directed: 

(a)  On  the  high  seas,  against  another  ship  or  aircraft,  or  against  persons  or  property  on 
board  such  ship  or  aircraft; 

(■ b )  Against  a  ship,  aircraft,  persons  or  property  in  a  place  outside  the  jurisdiction  of  any 
State; 

‘(2)  Any  act  of  voluntary  participation  in  the  operation  of  a  ship  or  of  an  aircraft  with  know¬ 
ledge  of  facts  making  it  a  pirate  ship  or  aircraft; 

‘(3)  Any  act  of  inciting  or  of  intentionally  facilitating  an  act  described  in  sub- 
paragraph  1  or  sub-paragraph  2  of  this  article.’ 

3  Article  17  of  the  Convention  further  defines  piracy  with  reference  to  ‘dominant  control’. 

4  In  his  Report  of  the  54th  Conference  of  I.L.A.  (1971),  p.  733. 

5  D.  H.  N.  Johnson,  Transactions  of  the  Grotius  Society,  43  (1959),  p.  64. 
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national  law  of  piracy,  even  for  political  ends ,  can  still  be  punished  by  a 
State  able  and  willing  to  consider  the  attack  as  piracy  jure  gentium. 

Other  attempts  have  been  made  to  cope  with  the  ever-growing  problem 
of  the  hijacking  of  aircraft,1  of  which  in  the  first  nine  months  of  1970  alone 
there  were  86  incidents,  involving  8,000  passengers.2  Some  of  these  involved 
deaths,  wounding  and  great  destruction  of  property. 

The  1963  Tokyo  Convention  on  Offences  and  Certain  Other  Acts 
Committed  on  Board  Aircraft3  is  mainly  designed  to  give  jurisdiction  to 
the  State  of  registration  of  an  aircraft,  Article  3  (1)  and  (2).  Any  State  also  has 
jurisdiction  in  respect  of  crimes  committed  on  board  against  its  law, 
Article  3  (3)  accepting  the  principle  laid  down  by  Lord  Parker  in  R.  v. 
Naylor .4  To  make  extradition  easier,  Article  16  (1)  of  the  Tokyo  Conven¬ 
tion  provides : 

Offences  committed  on  aircraft  registered  in  a  Contracting  State  shall  be  treated,  for 
the  purpose  of  extradition,  as  if  they  had  been  committed  not  only  in  the  place  in 
which  they  have  occurred  but  also  in  the  territory  of  the  State  of  registration  of  the 
aircraft. 


This  extends  the  possibilities  of  punishment.  However,  by  Article  16  (2), 
extradition  is  optional: 

Without  prejudice  to  the  provisions  of  the  preceding  paragraph,  nothing  in  this 
Convention  shall  be  deemed  to  create  an  obligation  to  grant  extradition. 


More  recently,  however,  Section  4  of  the  Tokyo  Convention  Act,  1967, 
provides  that  for  the  purposes  of  proceedings  before  a  United  Kingdom 
court  for  piracy,  the  High  Seas  Convention,  1958,  shall  be  treated  as  part 
of  the  law  of  nations;  and  a  court  with  jurisdiction  over  piracy  on  the  high 
seas  shall  have  jurisdiction  in  respect  of  piracy  by  or  against  aircraft  wher¬ 
ever  committed. 

Nevertheless,  in  a  recent  article  in  this  Year  Book,5  Dr.  S.  Shubber 
suggests  that,  apart  from  the  Tokyo  Convention,  hijacking  is  not  piracy 
under  [general]  international  law.  Professor  G.  McWhinney  has  recently 
pointed  out  that  this  view  was  apparently  shared  by  the  majority  of  the 


1  For  a  fuller  history  see  McWhinney,  Report  to  the  Institut  de  droit  international  (1971),  and 
Alona  Evans  ‘Aircraft  Hijacking,  its  Cause  and  Cure’,  American  Journal  of  International  Law, 
63  (1969),  P.  695  at  p.  698.  2  Tfe  Times’  *  December  1970. 

3  I  am  informed  by  Sir  Vincent  Evans,  Legal  Adviser  to  the  Foreign  and  Commonwealth 
Office  that-  ‘The  Tokyo  Convention  on  Offences  committed  on  board  Aircraft  was  ratified  on 
29  November  1968  in  respect  of  the  United  Kingdom,  territories  under  the  territorial  sovereignty 
of  the  United  Kingdom  and  the  British  Solomon  Islands  Protectorate,  but  a  declaration  was 
made  excluding  the  application  of  the  Convention  in  regard  to  Southern  Rhodesia  until  such 
time  as  the  Government  of  the  United  Kingdom  “are  in  a  position  to  ensure  that  the  obligations 
can  be  fully  implemented”.  Our  ratification  was  not  subject  to  any  reservations  in  regard  to  the 
territories  covered  by  it.’  The  British  Tokyo  Convention  Act,  1967,  requires  the  consent  of  the 
Director  of  Public  Prosecutions,  or  of  the  Attorney  General  for  Northern  Ireland  when  appro¬ 
priate,  for  any  prosecution. 

4  [1962]  2  Q.B.  527. 


s  43  (1968-9),  p.  192,  at  p.  204. 
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Commission  of  the  Institute  of  International  Law  on  hijacking  of  aircraft, 
who  do  not  consider  the  general  international  law  of  piracy  to  be  applicable 
to  hijacking.  A  notable  exception  to  this  view  on  the  Commission  was 
Professor  M.  McDougal,  and  the  present  author,  like  Professor  Greig,1 
prefers  his  opinion.  A  Convention  for  the  Suppression  of  Unlawful  Seizure 
of  Aircraft  of  1970  was  signed  on  21  January  1971  by  fifty-one  States  includ¬ 
ing  the  United  Kingdom,  Russia  and  the  United  States.2  Eight  more 
States  had  signed  and  ten  ratified  by  26  May  1971.  This  Convention  creates 
two  offences  that  are  capable  of  being  committed  ‘on  board  an  aircraft  in 
flight’.  And  the  term  ‘in  flight’  is  carefully  defined  in  Article  3  (i).3  The 
offence  created  as  regards  principal  offenders  is  defined  in  Article  1  ( a ). 
It  is  where  a  person  ‘unlawfully,  by  force  or  threat  thereof,  or  by  any  other 
form  of  intimidation,  seizes,  or  exercises  control  of,  that  aircraft,  or  attempts 
to  perform  any  such  act’.  This  is  the  usual  case  of  an  unauthorized  act  of 
hijacking,  and  Article  1  (b)  provides  for  acts  by  accomplices  to  be  dealt 
with  as  offences. 

The  effect  of  the  new  Convention  will  be  to  require  States :  ‘to  establish 
jurisdiction  over  the  offence  [of  seizing,  attempting,  or  helping  to  seize 
aircraft  in  flight]  and  any  other  act  of  violence  against  passengers  or  crew 
committed  by  the  alleged  offender  in  connexion  with  the  offence’,  in  three 
cases : 

1.  Art.  4  (1)  (a)  ‘when  the  offence  is  committed  on  board  an  aircraft  registered  in 
that  State.’  (This  follows  the  Tokyo  Convention  already  accepted  in  the  U.K.) 

2.  Art.  4  (1)  ( b )  ‘when  the  aircraft  on  board  which  the  offence  is  committed  lands 
in  its  territory  with  the  alleged  offender  still  on  board.’  (At  common  law,  this 
presents  no  problem  to  English  courts  under  existing  law  when  the  offence  starts 
abroad  and  continues  in  U.K.  territory.) 

3.  Art.  4  (1)  (c)  ‘when  the  offence  is  committed  on  board  an  aircraft  leased  without 
crew  to  a  lessee  who  has  his  principal  place  of  business  or,  if  the  lessee  has  no 
such  place  of  business,  his  permanent  residence,  in  that  State.’  (This  seems  to 
fill  a  possible  gap  where  an  aircraft  has  been  leased  in  a  State.) 

The  Convention,  by  Article  4  (3),  ‘does  not  exclude  any  criminal  juris¬ 
diction  exercised  in  accordance  with  national  law’.  This  means  that  action 
under  the  ordinary  criminal  law,  as  well  presumably  as  any  action  to  punish 
under  international  law,  is  still  open  to  a  State. 

The  basic  notion  of  the  1970  Convention  is  aut  punire  aut  dedere.  The 
obligation  under  Article  2  is  ‘to  make  the  offence  punishable  by  severe 

1  Greig,  International  Law  (1970),  p.  360  n. 

2  See  International  Legal  Materials,  10  (1970),  p.  133:  the  Hague  Convention. 

3  ‘For  the  purposes  of  this  Convention,  an  aircraft  is  considered  to  be  in  flight  at  any  time 
from  the  moment  when  all  its  external  doors  are  closed  following  embarkation  until  the  moment 
when  any  such  door  is  opened  for  disembarkation.  In  the  case  of  a  forced  landing,  the  flight 
shall  be  deemed  to  continue  until  the  competent  authorities  take  over  the  responsibility  for  the 
aircraft  and  for  persons  and  property  on  board.’ 


ENGLISH  LAW  AND  IN  INTERNATIONAL  LAW  247 

penalties’.  When  the  existing  law  is  defective,  a  State,  by  Article  4  (2)  shall 
‘take  such  measures  as  may  be  necessary  to  establish  its  jurisdiction  over 
the  offence  in  the  case  where  the  alleged  offender  is  present  in  its  territory 
and  it  does  not  extradite  him’. 

By  Article  7,  a  Contracting  State  that  does  not  extradite  the  offender 
should  take  steps  toward  prosecution: 

The  Contracting  State  in  the  territory  of  which  the  alleged  offender  is  found  shall, 
if  it  does  not  extradite  him,  be  obliged,  without  exception  whatsoever  and  whether  or 
not  the  offence  was  committed  in  its  territory,  to  submit  the  case  to  its  competent 
authorities  for  the  purpose  of  prosecution.  Those  authorities  shall  take  their  decision 
in  the  same  manner  as  in  the  case  of  any  ordinary  offence  of  a  serious  nature  under 
the  law  of  that  State. 

If  a  State  does  decide  to  extradite,  then  Article  8(1)  applies  to  add  the 
new  offence  to  existing  treaties : 

The  offence  shall  be  deemed  to  be  included  as  an  extraditable  offence  in  any  extra¬ 
dition  treaty  existing  between  Contracting  States.  Contracting  States  undertake  to 
include  the  offence  as  an  extraditable  offence  in  every  extradition  treaty  to  be  concluded 
between  them. 

Extradition,  as  we  have  seen,  may  in  international  law  be  given  for  inter¬ 
national  offences  without  a  treaty,  and  an  offence  under  the  Convention 
may  be  considered  by  Contracting  States  as  an  extraditable  offence  (Article 
8  (3)).  Even  where  a  Contracting  State  normally  grants  extradition  only 
‘conditional  on  the  existence  of  a  treaty’,  it  may  comply  with  a  request  for 
extradition  from  another  Contracting  State  solely  on  the  basis  of  the  Con¬ 
vention  (Article  8  (2)).  Any  obligation  to  extradite  is  extended  to  Contract¬ 
ing  States  who  establish  jurisdiction  under  the  three  heads  of  Article  4  (1). 
Article  8  (4)  states: 

The  offence  shall  be  treated,  for  the  purpose  of  extradition  between  Contracting 
States,  as  if  it  had  been  committed  not  only  in  the  place  in  which  it  occurred  but  also 
in  the  territories  of  the  States  required  to  establish  their  jurisdiction  in  accordance 
with  Article  4,  paragraph  1. 

However,  by  the  final  sentence  of  Article  8  (2),  ‘Extradition  shall  be 
subject  to  the  other  conditions  provided  by  the  law  of  the  requested  State.’ 
This  may  mean  that  acts  characterized  as  ‘political  offences’  will  not  be 
extraditable  from  England.  It  is  submitted  that  when  the  offence  also 
coincides  with  piracy  jure  gentium,  the  political  exception  to  extradition 
will  be  irrelevant. 

The  United  Kingdom  Hijacking  Act,  1971,  created  to  bring  the  Conven¬ 
tion  into  force,  was  brought  into  effect  by  the  Statutory  Instrument  1734 
of  1971. 
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A  further  ‘Montreal’  Convention  for  the  Suppression  of  Unlawful  Acts 
against  the  Safety  of  Civil  Aviation  was  opened  for  signature  on  25  Sep¬ 
tember  1971  to  punish,  by  Article  1,  any  person  who  unlawfully  and  inten¬ 
tionally: 

(a)  performs  an  act  of  violence  against  a  person  on  board  an  aircraft  in  flight  if  that 
act  is  likely  to  endanger  the  safety  of  that  aircraft ;  or 

( b )  destroys  an  aircraft  in  service  or  causes  damage  to  such  an  aircraft  which  is 
likely  to  endanger  its  safety  in  flight ;  or 

(c)  places  or  causes  to  be  placed  on  an  aircraft  in  service,  by  any  means  whatsoever, 
a  device  or  substance  which  is  likely  to  destroy  that  aircraft,  or  to  cause  damage 
to  it  which  renders  it  incapable  of  flight,  or  to  cause  damage  to  it  which  is  likely 
to  endanger  its  safety  in  flight;  or 

( d )  destroys  or  damages  air  navigation  facilities  or  interferes  with  their  operation, 
if  any  such  act  is  likely  to  endanger  the  safety  of  aircraft  in  flight;  or 

(e)  communicates  information  which  he  knows  to  be  false,  thereby  endangering 
the  safety  of  an  aircraft  in  flight. 

2.  Any  person  also  commits  an  offence  if  he: 

(a)  attempts  to  commit  any  of  the  offences  mentioned  in  paragraph  1  of  this 
Article;  or 

(b)  is  an  accomplice  of  a  person  who  commits  or  attempts  to  commit  any  such 
offence. 

The  general  scheme  of  the  Montreal  Convention  resembles  closely  that 
of  the  1970  Hague  Convention.  Thirty-one  States,  including  the  United 
Kingdom,  had  signed  by  8  October  1971.  Article  5  of  the  Montreal  Con¬ 
vention  corresponds  to  Article  41  in  the  Hague  Convention,  and  Articles 
7  and  8  are  the  same  in  each  convention. 

The  Resolution  on  Unlawful  Diversion  of  Aircraft  adopted  by  the 
Institute  of  International  Law  on  2  September  1971,  with  50  votes  in 
favour  and  3  abstentions,  states  that  no  purpose  or  objective,  whether 
political  or  other,  can  constitute  justification  for  such  unlawful  acts,  and 
that  every  State  in  whose  territory  the  authors  of  such  acts  may  be  found 
has  the  right  and  the  obligation,  if  it  does  not  extradite  such  persons,  to 
undertake  criminal  prosecution  against  them. 

VII 

Safeguards  against  Abuse  of  Rendition 

Article  6  of  the  United  Kingdom  treaty  with  the  United  States  of 
22  December  1931 2  provides  that  a  fugitive  shall  not  be  surrendered  for 
a  political  crime  ‘or  if  he  proves  that  the  requisition  for  his  surrender  has, 
in  fact,  been  made  with  a  view  to  try  or  punish  him  for  a  crime  or  offence 
of  a  political  character’. 


1  Above,  p.  246. 


2  Shearer,  op.  cit.  (above,  p.  221  n.  1),  pp.  228  et  seq. 
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The  allegation  of  the  political  nature  of  a  crime  is,  however,  often  a  last 
resort  to  prevent  rendition,  as  was  seen  in  the  Schtraks  case.  And  whilst 
the  courts  will  not  permit  abuse  of  rendition,  they  will  not  easily  be  con¬ 
vinced  that  past  or  future  political  activity  by  X  will  make  any  crime 
political. 

In  R.  v.  Governor  of  Pentonville  Prison,  Ex  parte  Teja,1  Lord  Parker  C.J. 
said: 


.  .  .  There  is  no  doubt  that  the  applicant  has  throughout  been  the  subject  of  acute 
political  controversy.  At  the  same  time  there  is  not  a  shred  of  evidence,  as  I  see  it, 
that  he  as  a  person  had  entered  into  the  political  arena,  that  he  had  expressed  any  views 
on  politics.  The  only  evidence  is  that  he  was  a  friend  of  Mr.  Nehru,  and  took  this  job 
on  at  the  request  of  Mr.  Nehru  in  order  to  do  something  for  India  and  the  public  life 
of  India.  The  fact  that  he  had  that  association  with  staff  and  the  nephew  of  the  chief  of 
staff  and  others,  does  not  seem  to  me  to  go  anywhere  near  bringing  him  within  s.  4  (1) 
as  a  man  whose  political  opinions  are  such  that  the  prosecution  should  seek  to  punish 
him  for  political  views,  or  that,  by  reason  of  his  political  views  or  opinions,  he  will 
not  get  a  fair  trial  in  India.  I  am  quite  prepared  to  give  the  words  ‘political  opinion’ 
the  widest  possible  interpretation  in  this  connection,  but  I  utterly  fail  to  see  how 
either  s.  4  (1)  (b)  or  (c)  has  any  application  to  the  facts  of  this  case. 

In  another  case,  the  same  judge  said: 

...  I  can  find  no  evidence  to  suggest  that  somebody  critical,  as  the  applicant  may  be, 
of  PAP2  is  in  any  way  a  likely  subject  for  preventive  detention,  particularly,  to  use  the 
words  of  M.  Yoong  Wall,  it  seems  to  me  that  the  applicant,  to  put  it  bluntly,  is  not 
important  enough,  he  is  not  a  man  who  wields  power  over  other  men,  he  is  not  con¬ 
cerned  in  addressing  meetings  of  employers  or  employees  and  the  like.  He  is  a  man 
with  his  own  personal  views  and  grievances,  and  I  for  my  part  have  come  to  the  con¬ 
clusion  that  he  is  most  unlikely  to  be  the  object  of  preventive  detention  if  he  is  returned 
to  Singapore  .  .  ,3. 

There  is  always  in  the  Linked  Kingdom,  a  political  safeguard  to  prevent 
extradition  for  an  ulterior  purpose:  Lord  Reid  in  Atkinson  v.  United  States 
Government 4  said: 

.  .  .  Extradition  may  be  either  because  the  man  is  accused  of  an  extradition  crime  or 
because  he  has  been  convicted  in  the  foreign  country  of  an  extradition  crime.  It  is  not 
unknown  for  convictions  to  be  obtained  in  a  few  foreign  countries  by  improper 
means,  and  it  would  be  intolerable  if  a  man  so  convicted  had  to  be  surrendered.  Par¬ 
liament  can  never  have  so  intended  when  the  Act  of  1870  was  passed.  But  the  Act 
does  provide  a  safeguard.  The  Secretary  of  State  always  has  power  to  refuse  to  sur¬ 
render  a  man  committed  to  prison  by  the  magistrate.  It  appears  to  me  that  Parliament 
must  have  intended  the  Secretary  of  State  to  use  that  power  whenever  in  his  view  it 
would  be  wrong,  unjust  or  oppressive  to  surrender  the  man.  Section  10  of  the  Act  of 
1870  provides  that  when  a  magistrate  commits  a  man  to  prison — ‘.  .  .  he  shall  forthwith 

1  [1971]  2  All  E.R.  (Q.B.D.),  11,  at  22.  2  A  political  party. 

3  Lord  Parker  C.J.  in  R.  v.  Governor  of  Pentonville  Prison,  Ex  parte  Fernandez,  [1971]  2  All 
E.R.  (Q.B.D.),  24,  at  32-3.  4  [1969]  3  All  E.R.  1317,  at  1322. 
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send  to  a  Secretary  of  State  a  certificate  of  the  committal  and  such  report  upon  the 
case  as  he  may  think  fit.’  So  the  magistrate  will  report  to  the  Secretary  of  State  anything 
which  has  come  to  light  in  the  course  of  proceedings  before  him  showing  or  alleged  to 
show  that  it  would  be  in  any  way  improper  to  surrender  the  man.  Then  the  Secretary 
of  State  is  answerable  to  Parliament,  but  not  to  the  courts,  for  any  decision  he  may 
make. 

The  courts  will  not  thus  allow  themselves  to  be  made  the  agents  of  foreign 
political  oppression,  and  will  seek  to  assist  the  executive  in  upholding  the 
minimum  standards  of  criminal  justice.  On  the  other  hand,  our  Courts 
will  not  presume  bad  faith  in  a  foreign  Government  which  applies  for 
extradition,  as  was  held  by  an  unanimous  House  of  Lords  in  Government 
of  Greece  v.  Governor  of  Brixton  Prison.1  In  the  words  of  Lord  Reid:2 

.  .  .  the  third  respondent ...  is  a  determined  opponent  of  the  present  Greek  govern¬ 
ment,  that  he  has  spent  long  periods  out  of  Greece  and  that  when  in  Greece  he  has 
been  on  three  occasions  detained  without  trial  and  without  any  charge  being  made 
against  him.  He  says  that  he  has  good  reason  to  fear  that  if  he  is  returned  to  Greece 
he  will  again  be  detained  either  after  or  in  lieu  of  serving  his  sentence.  But  art.  7  of  our 
extradition  treaty  with  Greece  provides  that  a  person  whose  surrender  has  been 
granted — ‘. . .  shall  in  no  case  be  detained  or  tried  .  . .  for  any  other  crime,  or  on  account 
of  any  other  matters  than  those  for  which  the  extradition  shall  have  taken  place’.  So  it 
would  be  a  clear  breach  of  faith  on  the  part  of  the  Greek  government  if  he  were  detained 
in  Greece  otherwise  than  for  the  purpose  of  serving  his  sentence,  and  it  appears  to  me 
to  be  impossible  for  our  courts  or  for  your  Lordships  sitting  judicially  to  assume  that 
any  foreign  government  with  which  Her  Majesty’s  government  has  diplomatic  relations 
may  act  in  such  a  manner.  If  that  is  so  then  the  third  respondent  cannot  take  advantage 
of  any  provisions  in  the  Act  which  empower  the  court  to  grant  relief  in  a  case  of  a 
political  nature. 

Nor  will  our  Courts  presume  an  intention  on  the  part  of  our  own 
executive  to  abuse  its  rights,  whether  in  the  matter  of  asylum  or  rendition 
or  deportation.  As  was  said  by  the  Master  of  the  Rolls:3 

.  .  .  the  fact  that  the  applicant  was  a  wanted  criminal  in  the  eyes  of  the  United  States, 
and  the  fact  that  the  United  States  asked  for  him,  does  not  take  away  the  power  of  the 
Home  Secretary  to  make  a  deportation  order.  I  see  no  ground  for  attributing  to  the 
Home  Secretary  anything  in  the  nature  of  a  sham  or  want  of  bona  fides  or  any  unlawful 
or  ulterior  purpose. 

A  case  recently  before  the  European  Commission  of  Human  Rights  is 
also  in  point :  X  v.  Federal  Republic  of  Germany  .4  This  case  concerned  an 
Algerian  serving  a  prison  sentence  in  West  Berlin  for  offences  of  theft, 
and  his  possible  deportation  to  Algeria  where  he  is  allegedly  threatened 
with  reprisals  as  a  result  of  having  served  there  as  a  conscript  in  the  French 

1  [1969]  3  All  E.R.  1337.  2  Ibid.  1339-40. 

3  Lord  Denning  in  R.  v.  Governor  of  Brixton  Prison,  Ex  parte  Soblen  (1962),  3  All  E.R.,  at  662. 

4  Council  of  Europe  ‘Information’  B  (70)  67,  September  1970. 
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Army  in  1960-2.  The  proceedings  before  the  Commission  have  been 
summarized  as  follows:1 

The  [European]  Convention  [on  Human  Rights]  does  not  guarantee  any  right  of 
residence  in  a  particular  country  and  therefore  extradition  or  deportation  are  not,  as 
such,  covered  by  the  Convention,  although  Protocol  No.  4  has  provisions  in  this 
respect  and  is  now  in  force.  However,  the  case  before  the  Commission  raises  a  possible 
violation  of  the  right  to  be  protected  from  torture  or  inhuman  treatment  or  punishment 
(Art.  3).  The  Commission  has  repeatedly  adjourned  the  case  pending  efforts  by  the 
German  authorities  to  find  a  solution  and,  in  the  meanwhile,  X  has  not  been  deported 
to  Algeria.  A  hearing  was  to  take  place  in  December  1967  and  X  had  been  granted 
legal  aid  by  the  Commission  for  his  representation  but  it  was  adjourned  as  certain 
witnesses  were  not  available. 

However,  the  Commission  declared  the  application  admissible  in  December  1967 
and,  in  January  1968,  X  was  released  and  given  permits  to  reside  and  work  in  Berlin 
pending  the  outcome  of  the  proceedings  before  the  Commission. 

Of  course,  when  a  refugee  is  wanted  for  the  crime  of  treason,  the 
requested  State  will  be  justified  in  using  its  discretion  to  give  him  asylum, 
for  treason  is  the  political  crime  par  excellence.  Countries  which  have  to 
restrain  their  subjects  from  leaving  by  means  of  walls  and  mined  frontiers, 
and  by  declaring  the  leaving  of  the  country  without  permission  to  be 
treason,  can  hardly  expect  extradition  from  countries  that  regard  it  as 
proper  to  give  asylum  to  those  fleeing  from  the  rigours  of  such  police 
States.2 * 

This  reasoning  could  explain  the  decision  in  Re  Kolczynski  and  Other sp 
where  Polish  fishermen  overcame  the  political  commissar  who  had  been 
spying  on  them  in  their  vessel,  and  sailed  to  England.  Extradition  was 
refused.  The  action  could  be  regarded  as  part  of  a  political  brawl  or  dis¬ 
turbance  aimed  at  a  political  persecutor  and  intended  to  obtain  asylum 
in  England. 


VIII 


It  is  noteworthy  that  s.  2  (2)  of  the  Fugitive  Offenders  Act,  1967,  will, 
like  the  United  Kingdom-United  States  Treaty  of  1933,  protect  a  person 
if  he  can  show  substantial  grounds  for  the  belief  that  he  will  be  prosecuted 
or  detained  on  his  return  for  another  offence,  being  of  a  political  character. 
However,  the  House  of  Lords4  approved  Lord  Parker  C.J.  s  statement  that 

2  A  case  where  a  Latvian  seaman  was  forcibly  returned  to  a  Russian  ship  from  a  U.S.  ship 

in  which  he  had  taken  refuge  caused  considerable  embarrassment  to  President  Nixon  and 
resulted  in  a  public  outcry  ( Guardian ,  2  December  1970);  see  American  Journal  of  International 
Law,  65  (1971).  P-  384-  ^  [1955]  1  All  E.R.  31. 

4  Keane  v.  Governor  of  Bnxton  Prison  [1971]  1  All  E.R.  1103,  at  1100. 
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‘it  is  not  enough  to  show  that  the  applicant  if  returned  to  his  own  country 
is  likely  so  to  conduct  himself  in  the  future  that  he  will  bring  on  himself 
prosecution  or  detention  for  future  political  offences  .  .  and  concluded 
‘He  will  now  be  sent  back  to  the  Republic  to  stand  his  trial  on  the  two 
non-political  charges  referred  to  in  the  warrant.  There  are  no  substantial 
grounds  for  believing  he  will  be  put  on  trial  for  a  past  offence  or  alleged 
offence,  of  a  political  character.’ 

A  similar  line  was  recently  taken  by  Lord  Diplock  in  Fernandez  v. 
Government  of  Singapore 1  with  regard  to  the  applicant  who  ‘during  his 
period  in  Ireland,  after  jumping  his  bail  in  Malaysia,  occupied  his  time  in 
writing  the  manuscript  of  a  book  attacking  the  Singapore  government  on 
political  grounds ;  but  this  manuscript  has  not  found  a  publisher  and  would 
have  remained  unknown  but  for  the  fact  that  he  himself  has  chosen  to  give 
it  such  publicity  as  may  have  been  attracted  by  his  having  put  it  in  evidence 
in  the  instant  proceedings’.  There  was  no  political  reason  for  not  extraditing 
him. 


IX 

Conclusion 

The  view  expressed  by  the  late  Judge  Sir  Hersch  Lauterpacht,  that  the 
non-extradition  of  political  offenders  was  one  of  a  few  principles  universally 
adopted  in  the  legislation  of  modern  States,  may  be  true  as  regards  common 
provisions  in  treaties  and  in  the  laws  of  certain  countries  (especially  the 
British  Commonwealth),2  but,  as  Miss  Whiteman  rightly  remarks,3  ‘there 
does  not  appear  to  be  any  generally  recognized  ride  o  f  international  law 
that  a  State  may  not  surrender  or  may  not,  by  treaty  or  otherwise,  make 
provision  for  the  surrender  of  political  offenders  if  it  chooses  to  do  so’. 
Whether  a  State  has  limited  its  right  to  surrender  a  political  criminal  by 
its  own  legislation  is  a  different  matter. 

In  jurisprudential  terms  then,  a  State  may  recognize  that  it  has,  in 
general,  in  international  law ,  no  duty  to  extradite  a  political  offender:  it 
may  have  a  liberty  to  refuse  extradition  on  the  basis  of  a  bilateral  treaty; 
it  may  have  a  duty  to  refuse  extradition  for  offences  caught  by  a  multi¬ 
lateral  treaty  when  a  party  to  that  treaty  objects  to  any  waiver  of  the  political 
exception. 

Finally,  the  policy  of  granting  protection  to  a  certain  limited  class  of 
political  offenders  is  really  an  aspect  of  the  right  of  a  State  to  grant  asylum.4 

1  fI97Il  2  All  E.R.  691,  at  695.  2  Shearer,  op.  cit.  (above,  p.  221  n.  1),  p.  57. 

3  Digest,  vol.  6,  p.  853  (italics  added). 

4  The  U.S.S.R.  Constitution  of  1936  grants  asylum  to  those  persecuted  for  defending  the 
interests  of  working  people  or  for  scientific  action  or  for  struggling  for  national  liberation. 
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In  international  law,1  save  for  a  treaty  obligation,  and  in  national  law, 
save  for  legislative  or  case  law  to  the  contrary  (e.g.  as  regards  political 
crime  in  the  United  Kingdom),2  a  sovereign  State  has  a  right  to  hand  over 
to  another  civilized  State  any  criminal,  political  or  otherwise.3 

The  political  clauses  in  extradition  treaties  are  there  essentially  to  enable 
a  State  to  resist  a  claim  for  extradition  when  it  wishes  to  do  so.  It  is  a 
defence  that  may  or  may  not  be  used,  in  the  State’s  discretion.  It  confers 
no  rights  on  the  alleged  criminals  themselves.  Professor  Schwarzenberger 
rightly  says4  that  the  exception  of  political  crime  ‘is  merely  a  reservation 
of  the  freedom  which,  in  the  absence  of  a  treaty,  the  territorial  sovereign 
would  in  any  case  be  able  to  exercise’. 

Some  submissions 

1.  Any  State  may  punish  crimes  against  international  law,  such  as  war 
crimes  or  piracy. 

2.  A  political  motive  for  a  common  crime  will  not  alone  exempt  the 
offender  from  extradition. 

3.  In  general,  the  maxim,  aut  punire  ant  dedere,  is  a  desirable  aim  of 
reformers,  and  the  new  Conventions  on  Genocide  and  for  the  sup¬ 
pression  of  the  unlawful  seizure  of  aircraft  underlines  this. 

4.  The  addition  of  the  attentat  clause  in  treaties  should  be  seriously 
considered  by  the  United  Kingdom  in  future  treaties. 

5.  Another  look  should  be  taken  at  the  Draft  Convention  on  Terrorism. 

6.  The  restraining  rules  of  international  law  on  the  conduct  of  warfare 
should  apply  equally  to  anarchists,  unrecognized  rebels  and  guerrillas 
and  political  agitators. 

7.  Save  when  a  special  Convention  grants  remedies  to  the  individual, 
the  privilege  of  granting  asylum  is  in  the  State,  the  right  to  ask  for 
it  is  not  yet  an  individual  right:  on  the  other  hand,  an  individual 
may  be  protected  from  the  abuse  of  the  claim  to  extradite,  by  national 
law. 

1  McNair,  International  Law  Opinions  (ig^6),  vol.  2,  pp.  45  et  seq. 

2  Ibid.,  pp.  41  et  seq. 

3  Moore,  Extradition,  vol.  2,  p.  3JI>  points  out  that  the  U.S.A.  chose  to  hand  over  to  the 
U.K.  the  assassin  of  Lord  Cavendish  in  Phoenix  Park. 

4  International  Law  (3rd  edn.,  i957)>  v°l*  L  P-  257- 


THE  INTERPRETATION  OF  TREATIES  BY 
DOMESTIC  COURTS* 

By  C.  H.  SCHREUER1 
Introductory 

A  striking  feature  of  the  many  academic  writings  on  the  interpretation 
of  treaties2  is  the  disregard  of  the  aspect  of  the  problem  that  arises  before 
municipal  courts.3  Likewise  in  the  deliberations  that  led  to  the  drafting 
of  what  eventually  became  Articles  31-3  of  the  Vienna  Convention  on  the 
Law  of  Treaties,  both  in  the  International  Law  Commission  and  at  the 
conference,  there  is  little  that  suggests  awareness  that  by  far  the  greater 
part  in  the  judicial  interpretation  of  international  agreements  falls  to  muni¬ 
cipal,  not  international,  tribunals;  and  even  the  Institut  de  Droit  Inter¬ 
national  in  its  discussions  on  treaty  interpretation  in  1950,  1952,  1954  and 
19564  concerned  itself  almost  exclusively  with  interpretation  by  govern¬ 
ments  and  international  tribunals.5 

In  examining  the  practice  of  domestic  courts  in  different  countries,  it  is 
intended  first  to  ask  how  far  they  are  authorized  to  interpret  treaties  in 
their  respective  municipal  legal  systems,  and  then  to  deal,  in  order,  with 
the  relevance  of  domestic  law  in  treaty  interpretation ;  the  argument  on  the 
priority  of  text  or  intention;  the  so-called  teleological  approach;  and  finally 
the  rule  of  liberal  or  extensive  construction  and  the  principle  of  restrictive 
interpretation. 

It  is  sometimes  said  that  different  standards  of  interpretation  apply  to 


*  ©  C.  H.  Schreuer,  1971. 

1  Dr.  Jur.  (Vienna),  LL.B.  (Cantab.),  Assistant  Lecturer  in  Law,  University  of  Salzburg. 

2  For  a  comprehensive  list  see  Strupp-Schlochauer,  Worterbuch  des  Volkerrechts,  vol.  3,  p.  552. 
See  also  the  list  given  by  R.  Bernhardt  in  Zeitschrift  fiir  auslandisches  offentliches  Recht  und 
Volkerrecht  ( ZaoRV ),  27  (1967),  p.  492. 

3  As  to  the  relatively  few  exceptions  see  J.  Basdevant,  ‘Le  role  du  juge  national  dans  l’inter- 
pr^tation  des  traitds  diplomatiques’,  Revue  critique  de  droit  international  prive  (1949),  p.  413; 
W.  F.  Bayer,  ‘Auslegung  und  Erganzung  international  vereinheitlichter  Normen  durch  staatliche 
Gerichte’,  Zeitschrift  fiir  auslandisches  und  internationales  Privatrecht  ( RabelsZ ),  20  (1955), 
p.  603;  J.  Benoist,  ‘L’interpretation  des  traites  d’apres  la  jurisprudence  franpaise’,  Revue 
hellenique  de  droit  international,  6  (1953),  p.  103 ;  C.  C.  Hyde,  ‘The  Interpretation  of  Treaties  by 
the  Supreme  Court  of  the  United  States’,  American  Journal  of  International  Law,  23  (1929). 
p.  824 ;  F.  A.  Mann,  ‘The  Enforcement  of  Treaties  by  English  Courts’,  Transactions  of  the  Grotius 
Society,  44  (1958/9),  p.  29;  Lord  McNair,  The  Law  of  Treaties  (1961);  I.  M.  Sinclair,  ‘The 
Principles  of  Treaty  Interpretation  and  their  Application  by  the  English  Courts’,  International 
and  Comparative  Law  Quarterly,  12  (1963),  p.  508 ;  O.  C.  Giles,  Uniform  Commercial  Law  (1970); 
I.  Seidl-Hohenveldern,  in  Festschrift  fiir  Alfred  Verdross  (1971),  p.  479-  The  last  two  works 
appeared  after  this  article  was  completed. 

4  Annuaire  de  V Institut  de  Droit  International  ( Annuaire ),  43  (1950-I),  44  (1952-I  and  II), 

45  (i954-I)  and  46  (1956).  5  But  see  A.  N.  Makarov’s  remarks,  ibid.,  43  (1950-I),  p.  447. 
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‘law-making  treaties’  ( traites-lois )  and  ‘contract-treaties’  ( traites-contrats ).1 2 
This  distinction,  however,  seems  to  have  been  abandoned  by  most  writers," 
the  International  Law  Commission  rejected  it  in  drafting  the  articles  on 
interpretation  in  the  Vienna  Convention;3  furthermore  municipal  courts 
do  not  seem  generally  to  have  employed  this  distinction.  Accordingly,  this 
paper  does  not  adopt  it. 


I 

Competence  to  Interpret 

The  power  of  domestic  courts  to  interpret  international  agreements,  and 
their  independence  from  the  executive4  in  doing  so,  is  subject  to  a  variety 
of  regulations  in  different  countries. 

It  is  a  well-settled  rule  of  English  law5  that  the  courts  will  not  accept  a 
treaty  as  a  source  of  law  unless  it  has  been  incorporated  into  the  law  of 
England  by  legislation.6 7  This  principle,  which  found  its  classical  expression 
in  the  case  of  The  Parlement  Beige 7  was  formulated  most  clearly  by  Lord 
Atkin  in  Attorney -General  for  Canada  v.  Attorney-General  for  Ontario : 

Within  the  British  Empire  there  is  a  well-established  rule  that  the  making  of  a 
treaty  is  an  executive  act,  while  the  performance  of  its  obligations,  if  they  entail 
alteration  of  the  existing  domestic  law,  requires  legislative  action.  Unlike  some  other 


1  For  an  extensive  discussion  see  S.  Neri,  SulV interpret azione  dei  trattati  nel  diritto  inter- 
nazionale  (1958),  pp.  20  et  seq.,  and  J.  Soubeyrol,  ‘The  International  Interpretation  of  Treaties 
and  the  Consideration  of  the  Intention  of  the  Parties’,  Clunet,  85  (1958),  p.  687,  at  pp.  699  et  seq.; 
also  A.  Alvarez  in  Annuaire,  44(1952-11),  p.  366,  and  C.  Rousseau,  Principes  generaux  de  droit 
international  public  (1944),  pp.  676  et  seq.  and  in  Annuaire,  44  (1952-II),  p.  378. 

2  G.  Balladore  Pallieri,  Diritto  internazionale  pubblico  (8th  ed.,  1967),  pp.  80  et  seq. ;  P.  Guggen¬ 
heim,  Traite  de  droit  international  public ,  vol.  1,  p.  249;  H.  Lauterpacht  in  Annuaire,  43  (1950-I), 
pp.  374,  434;  Lord  McNair,  op.  cit.  (above,  p.  255  n.  3),  p.  366;  Sir  Humphrey  Waldock  in  Year¬ 
book  of  the  International  Law  Commission  (1964— II),  p.  55.  Cf.  also  Re  Rizzo,  I.L.R.  19  (1952), 
p.  478. 

3  ‘Some  jurists  in  their  exposition  of  the  principles  of  treaty  interpretation  distinguish  between 
law-making  and  other  treaties,  and  it  is  true  that  the  character  of  a  treaty  may  affect  the  question 
whether  the  application  of  a  particular  principle,  maxim  or  method  of  interpretation  is  suitable 
in  a  particular  case  (e.g.  the  contra  proferentem  principle  or  the  use  of  travaux  preparatoires). 
But  for  the  purpose  of  formulating  the  general  rules  of  interpretation  the  Commission  did  not 
consider  it  necessary  to  make  such  a  distinction.’  Commentary  on  the  1966  I.L.C.  Draft  Articles, 
American  Journal  of  International  Law,  61  (1967),  p.  351. 

4  As  to  this  subject  in  general  see  A.  B.  Lyons,  ‘The  Conclusiveness  of  the  Foreign  Office 
Certificate’,  this  Year  Book,  23  (1946),  p.  240;  ‘The  Conclusiveness  of  the  “Suggestion”  and 
Certificate  of  the  American  State  Department’,  ibid.  24  (1947),  p.  116;  ‘Conclusiveness  of  the 
Statements  of  the  Executive:  Continental  and  Latin-American  Practice’,  ibid.  25  (1948),  p.  180. 

5  For  a  collection  of  British  cases  on  treaty  interpretation  see  6  British  International  Lazv 
Cases  ( B. I.L.C. ),  pp.  619  et  seq. 

6  Cf.  F.  A.  Mann,  Transactions  of  the  Grotius  Society,  44  (1958/9),  pp.  30  et  seq. ;  Lord  McNair, 
op.  cit.  (above,  p.  255  n.  3),  pp.  81  et  seq.;  I.  M.  Sinclair,  International  and  Comparative  Law 
Quarterly,  12  (1963),  pp.  525  et  seq.  See,  however,  the  reservations  as  to  treaties  concerning 
belligerent  rights  and  duties  made  by  these  authors. 

7  (1879)  4  P.D.  129,  154-5.  Sir  Robert  Phillimore’s  judgment  was  reversed  by  the  Court  of 
Appeal  on  another  point:  (1880)  5  P.D.  197. 
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countries,  the  stipulations  of  a  treaty  duly  ratified  do  not  within  the  Empire,  by  virtue 
of  the  treaty  alone,  have  the  force  of  law.  If  the  national  executive,  the  Government  of 
the  day,  decide  to  incur  the  obligations  of  a  treaty  which  involve  alteration  of  law  they 
have  to  run  the  risk  of  obtaining  the  assent  of  Parliament  to  the  necessary  statute  or 
statutes.1 


Similar  rules  have  been  adopted  by  the  courts  of  Australia,2  Canada,3 
India,4  Palestine5  and  Israel.6 

Strictly  speaking,  in  English  courts  the  question  is  therefore  one  of 
statutory  interpretation.  One  might  expect  that  the  refusal  to  take  cog¬ 
nizance  of  treaties  as  such  was  the  end  of  the  matter  and  the  problem  did 
not  exist  for  Her  Majesty’s  courts.  English  courts  have,  however,  generally 
adopted  a  broader  approach.  Although  their  methods  of  interpretation 
have  been  influenced  somewhat  by  the  legislative  means  of  incorporation 
adopted  by  Parliament,7  which  range  from  enacting  material  provisions  of 
an  international  agreement  so  as  to  bring  English  law  into  line  with  the 
international  obligations  of  the  Crown  without  direct  reference  to  the 
treaty8  to  simply  enacting  the  convention  word  for  word,9  the  courts  of 
England  have  on  the  whole  taken  these  statutes  for  what  they  are:  the 
product  of  a  legislative  technique  to  make  the  treaty  operative  in  the 
municipal  sphere. 

The  position  with  regard  to  prize  courts  in  England  is  different  inasmuch 
as  they  are  directly  bound  by  rules  of  international  law  unless  the  latter 
are  in  conflict  with  an  Act  of  Parliament.  Orders  in  Council  conflicting 
with  international  law  will  not  as  a  rule  bind  such  courts.10  The  available 
case  material  set  out  below,  however,  does  not  indicate  any  difference  of 
approach  in  the  two  kinds  of  courts. 

In  Marshall  v.  Nicholls 11  Coleridge  J.,  interpreting  the  statute  giving 
effect  to  a  Fisheries  Convention  between  Her  Majesty  and  the  King  of 


1  [i937]  A.C.  326,  347.  This  case  although  decided  by  the  Privy  Council  with  regard  to 
Canada  is  of  equal  relevance  to  England.  See  also  Walker  v.  Baird,  [1892]  A.C.  49V  Admini¬ 
strator  of  German  Property  v.  Knoop,  [i933l  Ch.  439.  also  in  Annual  Digest,  6  (1931-2),  p.  240, 
Hoani  Te  Heuheu  Tukino  v.  Aotea  District  Maori  Land  Board,  [1941]  A.C.  308,  324;  Republic 
of  Italy  v.  Hambros  Bank,  [1950]  Ch.  314,  327  et  seq. 

2  Bluett  v.  Fadden,  I.L.R.  23  (1956),  P-  477- 

3  Bitter  v.  Secretary  of  State  for  Canada,  Annual  Digest,  12  (i943~5)>  P-  264. 

4  Sharma  v.  State  of  West  Bengal  and  Others,  I.L.R.  21  (i954)>  P-  272. 

5  Amine  Namika  Sultan  v.  Attorney -General,  Annual  Digest,  14  (i947)>  P*  3^.  _ 

6  Association  for  the  Protection  of  Palestine  Government  Bondholders  v.  Minister  of  Finance  of 

Israel,  I.L.R.  18  (1951),  P*  398-  ,  r  ^  ,  „  .  ,  , 

7  F.  A.  Mann,  ‘The  Interpretation  of  Uniform  Statutes’,  Law  Quarterly  Review,  62  (1940), 
pp.  278  et  seq.;  Sinclair,  International  and  Comparative  Law  Quarterly,  12  (1963),  pp.  528  et 


<s  ’eSg9The  Merchant  Shipping  (Liability  of  Shipowners  and  Others)  Act,  1958,  giving  effect 
to  the  Brussels  Convention  of  i957  on  the  Limitation  of  Liability  of  Owners  of  Sea-Going  Ships. 
9  e  g  The  Carriage  by  Air  Act,  1961,  giving  effect  to  the  Warsaw  Convention  as  amended  by 


the  Hague  Protocol,  1955. 

10  The  Zamora,  [1916]  2  A.C.  77. 


11  (1852)  18  Q.B.  882. 
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France,  did  not  hesitate  to  resort  to  the  Convention.  Similarly  the  House  of 
Lords  in  two  cases  concerning  the  interpretation  of  the  Treaties  of  Peace 
after  the  First  World  War,  which  were  in  part  scheduled  and  directly 
enacted  in  the  respective  Treaty  of  Peace  Acts  and  Orders  in  Council, 
looked  at  the  treaties  themselves,  rejecting  interpretations  purely  based  on 
English  law.1 

In  The  Croxteth  Hall,2  a  case  concerning  the  interpretation  of  the  British 
Merchant  Shipping  Act,  1925,  which  had  the  International  Labour  Con¬ 
vention,  to  which  it  purported  to  give  effect,  annexed  as  a  schedule,  the 
Court  of  Appeal  was  unanimous  that  resort  to  the  Convention  could  be 
had  if  the  statute  were  ambiguous.  A  majority,  however,  held  that  it  was 
clear.  In  the  House  of  Lords3  this  principle  did  not  emerge  quite  so  clearly. 
While  two  of  the  Lords  (Lord  Macmillan  at  p.  148,  and  Lord  Tomlin 
at  p.  147)  seemed  to  imply  the  admissibility  of  resort  to  the  Convention  in 
case  of  ambiguity,  Lord  Blanesburgh,  dissenting,  turned  to  it  ‘merely  as 
a  matter  of  interest’  (at  p.  143). 4  In  the  following  year  in  the  case  of  Stag 
Line  Ltd.  v.  Foscolo ,  Mango  &  Co.5  the  Lords  nevertheless  adopted  a  method 
that  took  due  account  of  the  true  nature  of  the  Carriage  of  Goods  by  Sea 
Act,  1 924, 6  and  which  was  expressed  in  the  broadest  terms  by  Lord 
Macmillan: 

It  is  important  to  remember  that  the  Act  of  1924  was  the  outcome  of  an  Inter¬ 
national  Conference  and  that  the  rules  in  the  Schedule  have  an  international  currency. 
As  these  rules  must  come  under  the  consideration  of  foreign  Courts  it  is  desirable  in 
the  interests  of  uniformity  that  their  interpretation  should  not  be  rigidly  controlled  by 
domestic  precedents  of  antecedent  date,  but  rather  that  the  language  of  the  rules 
should  be  construed  on  broad  principles  of  general  acceptation.7 

The  House  of  Lords  has  since  adhered  to  this  view  in  several  cases8 
and  Greene  L.J.  in  the  Court  of  Appeal  even  went  so  far  as  to  say: 

The  Carriage  by  Air  Act,  1932,  was  passed  for  the  purpose  of  giving  binding  effect 
in  this  country  to  the  Convention  signed  at  Warsaw  on  October  12,  1929,  a  translation 
of  which  (omitting  the  preamble)  is  set  out  in  the  Schedule  to  the  Act.  In  approaching 

1  Kramer  v.  Attorney-General,  [1923]  A.C.  528,  537;  Josef  Inwald  A.G.  v.  Pfeiffer,  (1928) 
44  T.L.R.  352. 

2  [I93°]  P-  197.  see  also  this  Year  Book,  12  (1931),  p.  183. 

3  Sub  nom. :  Ellerman  Lines  Ltd.  v.  Murray,  together  with  White  Star  Line  [ etc.]  Ltd.  v.  Comer- 
ford,  [1931]  A.C.  126. 

4  See  also  Lord  McNair,  op.  cit.  (above,  p.  255  n.  3),  p.  423,  and  this  Year  Book,  13  (1932), 
p.  120,  also  Annual  Digest,  5  (1929-30),  p.  342. 

5  [1932]  A.C.  328. 

6  See,  however,  the  earlier  decision  in  Gosse  Millard  Ltd.  v.  Canadian  Government  Merchant 
Marine  Ltd.,  [1929]  A.C.  223. 

7  At  p.  350. 

8  Philippson  v.  Imperial  Airways  Ltd.,  [1939]  A.C.  332;  Parke  Davis  &  Co.  v.  Comptroller- 
General  of  Patents  etc.,  [1954]  A.C.  321;  Riverstone  Meat  Co.  Pty.  Ltd.  v.  Lancashire  Shipping 
Co.,  Ltd.,  [1961]  A.C.  807. 
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the  construction  of  such  a  document  as  this  Convention  it  is,  I  think,  important  at  the 
outset  to  have  in  mind  its  general  objects,  so  far  as  they  appear  from  the  language  used 
and  the  subject-matter  with  which  it  deals.1 

The  rule  in  Ellerman  Lines  was  further  developed  in  two  recent  decisions 
of  the  Court  of  Appeal.  In  Salomon  v.  Commissioners  of  Customs  and  Excise 
the  courts  had  to  interpret  the  Customs  and  Excise  Act,  1952.  In  the 
Divisional  Court2  Megaw  J.  came  to  the  following  conclusions  on  the 
admissibility  of  resort  to  an  international  convention : 

Counsel  for  Mr.  Salomon  sought  to  rely  on  the  Convention  on  the  Valuation  of 
Goods  for  Customs  Purposes  made  at  Brussels  on  Dec.  1 5,  1950.  The  United  Kingdom 
ratified  that  Convention  on  Sept.  27,  1952,  after  the  Act  of  1952  had  received  the  royal 
assent.  The  convention  is  nowhere  mentioned  in  the  Act  of  1952.  At  best,  the  conven¬ 
tion  could  only  be  referred  to  if  there  were  an  ambiguity  in  the  Act  of  1952,  and,  as 
I  understand  the  decision  of  the  House  of  Lords  in  Ellerman  Lines,  Ltd.  v.  Murray, 
only  then,  if  the  Convention  had  been  expressly  referred  to  in,  or  scheduled  to,  the 
Act  of  1952. 3 

This  decision  was  overruled  unanimously  in  the  Court  of  Appeal.4 
Lord  Denning  M.R.  after  coming  to  a  conclusion  on  the  basis  of  the  Act 
itself  said: 

I  am  confirmed  in  this  view  by  looking  at  the  international  convention  which 
preceded  the  Act  of  1952  ...  I  think  that  we  are  entitled  to  look  at  it,  because  it  is  an 
instrument  which  is  binding  in  international  law;  and  we  ought  always  to  interpret 
our  statutes  so  as  to  be  in  conformity  with  international  law.  Our  statute  does  not  in 
terms  incorporate  the  convention,  nor  refer  to  it;  but  that  does  not  matter.  We  can 
look  at  it.5 

The  judgment  delivered  by  Diplock  L.J.  goes  into  considerable  detail  on 
this  point  and  for  its  remarkable  clarity  may  be  quoted  at  some  length: 

Once  the  government  has  legislated,  which  it  may  do  in  anticipation  of  the  coming 
into  effect  of  the  treaty  as  it  did  in  this  case,  the  court  must  in  the  first  instance  con¬ 
strue  the  legislation,  for  that  is  what  the  court  has  to  apply.  If  the  terms  of  the  legisla¬ 
tion  are  clear  and  unambiguous,  they  must  be  given  effect  to  whether  or  not  they 
carry  out  Her  Majesty’s  treaty  obligations,  for  the  sovereign  power  of  the  Queen  in 
Parliament  extends  to  breaking  treaties  (see  Ellerman  Lines,  Ltd.  v.  Murray ),  and  any 
remedy  for  such  a  breach  of  an  international  obligation  lies  in  a  forum  other  than  Her 
Majesty’s  own  courts.  If  the  terms  of  the  legislation  are  not  clear,  however,  but  are 
reasonably  capable  of  more  than  one  meaning,  the  treaty  itself  becomes  relevant,  for 
there  is  a  prima  facie  presumption  that  Parliament  does  not  intend  to  act  in  breach  of 
international  law,  including  therein  specific  treaty  obligations;  .  .  . 

It  has  been  argued  that  the  terms  of  an  international  convention  cannot  be  consulted 
to  resolve  ambiguities  or  obscurities  in  a  statute  unless  the  statute  itself  contains  either 
in  the  enacting  part  or  in  the  preamble  an  express  reference  to  the  international  con¬ 
vention  which  it  is  the  purpose  of  the  statute  to  implement.  The  learned  judge  seems 


1  Grein  v.  Imperial  Airways  Ltd.,  [1937]  1  K.B.  50,  74. 

3  At  p.  344.  4  [1966]  3  All  E.R.  871. 


2  [1966]  2  All  E.R.  340. 

5  At  p.  874. 
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to  have  been  persuaded  that  Eller  man  Lines,  Ltd.  v.  Murray  was  authority  for  this 
proposition ;  but,  with  respect  it  is  not.  ...  If  from  extrinsic  evidence  it  is  plain  that  the 
enactment  was  intended  to  fulfil  Her  Majesty’s  Government’s  obligations  under  a 
particular  convention,  it  matters  not  that  there  is  no  express  reference  to  the  convention 
in  the  statute.  One  must  not  presume  that  Parliaments  intend  to  break  an  international 
convention  merely  because  it  does  not  say  expressly  that  it  is  intending  to  observe  it.1 

In  Corocraft  v.  Pan  American  Airways,2  the  Court  of  Appeal  had  to 
interpret  the  Carriage  by  Air  Act,  1932,  incorporating  the  Warsaw  Con¬ 
vention.3  The  Convention  provided  for  certain  limits  to  the  liability  of 
carriers  if  specific  conditions  were  fulfilled.  In  respect  of  these  conditions 
a  discrepancy  was  found  between  the  English  translation,  which  had  been 
made  English  law  by  the  above  Act  and  the  authentic  French  text  of  the 
Convention.  The  court  found  that  the  French  version  had  to  prevail.  In 
the  words  of  Lord  Denning  M.R. : 

It  was  plainly  the  intention  of  all  the  parties  to  the  convention  that  the  French  text 
shall  be  the  one  official  and  authorised  text;  and  it  was  plainly  the  intention  of  the 
English  Parliament  to  give  effect  to  that  French  text  by  making  an  exact  translation  of 
it  into  English.  The  English  Parliament  failed  in  their  object.  The  translator  whom  they 
employed,  by  introducing  the  word  ‘and’,  put  his  own  gloss  on  the  French  text.  He 
produced  certainty  where  there  was  ambiguity :  and  clarity  where  there  was  obscurity. . . . 

Such  being  the  clear  intention  of  Parliament,  I  think  we  should  follow  it.  If  there  is 
any  inconsistency  between  the  English  text  and  the  French  text,  the  text  in  French 
should  prevail. 

And  a  little  later: 

There  is  another,  and  perhaps  more  powerful,  reason  for  adopting  the  French  text. 
The  Warsaw  Convention  is  an  international  convention  which  is  binding  in  inter¬ 
national  law  on  all  the  countries  who  have  ratified  it :  and  it  is  the  duty  of  these  courts 
to  construe  our  legislation  so  as  to  be  in  conformity  with  international  law  and  not  in 
conflict  with  it.  Seeing  that  the  convention  itself  gives  authority  to  the  French  text,  and 
to  the  French  text  alone,  we  should  so  construe  our  legislation  as  to  give  priority  to 
the  French  text  over  the  English  version.  That  appears  from  Salomon  v.  Commissioners 
of  Customs  and  Excise.  Ellerman  Lines,  Ltd.  v.  Murray,  is  no  authority  to  the  contrary, 
for  there  the  English  statute  was  clearly  given  priority  over  the  convention.  Not  so 
here.4 

The  particular  importance  of  this  case  lies  in  the  fact  that  here  for  the 
first  time  the  court  went  beyond  the  clear  and  unambiguous  words  of  an 
Act  of  Parliament  in  order  to  ascertain  its  meaning  by  having  resort  to  the 
international  convention  underlying  it. 

We  can  therefore  conclude  that  English  courts,  although  influenced  by 
the  methods  of  transformation  adopted  by  Parliament,  will  not  stop  short 

1  At  pp.  875  seq.  2  [1969]  1  All  E.R.  82. 

3  The  amendment  made  to  the  Warsaw  Convention  in  1955,  although  made  law  for  England 
by  the  Carriage  by  Air  Act,  1961,  had  not  been  ratified  by  the  U.S.A.,  so  that  in  the  present 
case  the  old  Act  was  applicable.  4  At  pp.  86  et  seq. 
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of  looking  at  and  interpreting  international  agreements,  once  effect  has 
been  given  to  them  in  English  law  by  legislation.1 

A  completely  different  situation  exists  in  treaty  interpretation  before 
French  courts.2  The  highest  judicial  authority  in  administrative  matters, 
the  Conseil  d’Etat,  has  developed  a  consistent  practice  that  whenever  it  is 
confronted  with  the  task  of  interpreting  a  treaty  the  meaning  of  which  is 
not  clear  ( theorie  de  lyacte  clair ),3  it  will  decline  to  do  so,  and  stay  the 
proceedings,  until  the  interpretation  requested  from  the  Minister  of 
Foreign  Affairs  or  another  competent  administrative  authority  is  known. 
It  will  then  consider  itself  bound  by  this  interpretation:  ‘Considerant  .  .  . 
que  celui-ci  presente  le  caractere  d’une  convention  internationale  et  que 
son  sens  n’est  pas  clair;  que,  des  lors,  le  Ministre  des  Affaires  etrangeres 
est  seul  qualifie  pour  en  donner  l’interpretation.’4 

This  practice  is  based  on  the  theory  of  the  separation  of  powers.  While 
the  courts  are  competent  to  exercise  control  over  the  administration,  they 
cannot  do  so  with  respect  of  the  diplomatic  function,  which  lies  within  the 
exclusive  competence  of  the  Foreign  Minister.  As  only  he  is  supposed  to 
know  the  intentions  of  the  contracting  parties,  this  procedure  is  designed 
to  avoid  complaints  from  interested  foreign  powers.5  A  protest  by  the 
Spanish  Government  after  the  First  World  War  on  the  application  of 
Article  4  of  the  Franco-Spanish  Convention  of  1852,6 7  however,  shows  that 
this  method  has  not  always  been  successful. 

More  recently  the  Conseil  d’Etat  has  mitigated  its  practice  by  developing 
the  concept  of  the  acte  interne  d' execution  detachable  du  traite  international P 
With  the  help  of  this  construction  it  has  held  that  matters  concerning  the 


1  For  other  recent  examples  see:  Post  Office  v.  Estuary  Radio  Ltd.,  [1967]  3  All  E.R.  663, 
esp.  at  675  in  the  Divisional  Court  and  at  p.  681  per  Diplock  L.J.  in  the  Court  of  Appeal;  R.  v. 
Kent  Justices ,  Ex  parte  Lye  and  others,  Q.B.,  [1967]  1  All  E.R.  560  at  574;  The  Annie  Hay,  [1968] 
p.  341 ;  The  Mecca,  [1968]  2  Lloyd’s  Rep.  17.;  The  Banco,  The  Times,  9  December  1970.  But  see 
Cheney  v.  Conn,  [1968]  1  W.L.R.  242. 

2  For  a  general  outline  see  J.  Benoist,  Revue  hellenique  de  droit  international,  6  (1953),  p.  103, 
and  M.  Stassinopoulos,  ‘Remarques  sur  la  jurisprudence  fran9aise  relative  a  [’interpretation  des 
traites  internationaux’,  Revue  generate  de  droit  international  public ,  73  (1969),  p.  5. 

3  M.  Stassinopoulos,  loc.  cit.  (this  page,  n.  2),  pp.  9  et  seq. 

4  Decision  of  29  March  1957  in  Societe  des  mines  et  fonderies  de  la  Vieille-Montagne,  in  Reper¬ 
toire  de  la  pratique  frangaise  en  matiere  de  droit  international  public,  by  A.  C.  Kiss,  vol.  1,  No.  854. 
The  cases  on  this  point  are  innumerable.  See  esp.  Repertoire,  vol.  1,  Nos.  851-4,  888,  889  and 
the  cases  cited  there.  Also  Annual  Digest,  1  (1919-22),  pp.  333  and  334;  5  (1929-30),  p.  358  with 
a  note;  7  (1933-4),  P-  43D  8  0935-7),  PP-  464  and  347;  11  (1919-42),  pp.  46,  77  and  229;  12 
(1943-5),  P-  280;  I.L.R.,  vols.  17  (1950),  P-  3i5;  18  (i95i),  P-  399:  22  (1955),  P-  478;  23  (1956), 
p.  418;  26  (1958— II),  p.  99.  Also  the  cases  quoted  by  Stassinopoulos,  loc.  cit.  (this  page,  n.  2), 
pp.  7  et  seq. 

5  J.  Benoist,  loc.  cit.  (this  page,  n.  2),  pp.  107  et  seq.;  M.  Stassinopoulos,  loc.  cit.  (this  page, 
n.  2),  pp.  13  et  seq. 

6  J.  Benoist,  op.  cit.,  p.  108.  The  dispute  was  later  settled  by  arbitration. 

7  Lehericy  case,  Kiss,  Repertoire,  vol.  1,  No.  890  (dec.  of  30  January  1948);  Gommentaire, 
Eourchambault  et  Decazeville  (dec.  of  28  February  1952)  in  Revue  critique  de  droit  international 
prive  (1953),  P-  r09- 
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application  of  a  treaty  can  constitute  the  object  of  a  case  before  the  admini¬ 
strative  jurisdiction  without  interfering  with  the  diplomatic  function  and 
that  these  matters  are  therefore  susceptible  of  jurisdictional  control  like 
any  other  administrative  act.1 

The  Cour  de  cassation ,  supreme  court  in  judicial  matters,  has,  however, 
developed  a  different  practice.  It  distinguishes  matters  concerning  un 
interet  prive  and  un  interet  public.  The  competence  to  interpret  the  treaty 
will  then  depend  on  the  category  into  which  the  case  falls : 

En  ce  qui  concerne  l’interpretation  judiciaire  et  gouvernementale,  il  faut  distinguer 
suivant  que  l’interet  en  jeu  est  un  interet  prive  ou  un  interet  public.  Dans  le  premier 
cas,  les  tribunaux  ont  seuls  le  droit  de  faire  cette  interpretation  sans  etre  lies  par  celle 
qui  emanerait  undateralement  du  Gouvernement.  .  .  .  Dans  le  second  cas,  c  est  au 
Gouvernement  qu’il  appartient  d’indiquer  le  sens  du  traite,  les  tribunaux  n  ayant  plus 
alors  qu’a  en  tirer  les  consequences  de  droit.2 

The  criteria  for  this  distinction,  which  has  its  origin  in  the  famous  Duke 
of  Richmond  case,3  are  rather  empirical  and  depend  on  the  circumstances 
of  the  particular  case.4 

Thus  the  following  matters  have  been  held  to  fall  within  the  public 
domain  and  therefore  to  rule  out  judicial  interpretation  of  treaties  regulat¬ 
ing  them:  peace  and  armistice,5  law  of  warfare,6  territorial  changes,7 
protectorates,8  immunity  of  international  organizations  from  jurisdiction,9 
consular  immunity,10  rights  granted  to  foreign  nationals,11  and  extradition.12 
But  even  if  the  court  finds  that  the  question  before  it  falls  into  the  private 

1  Cf.  P.  Guggenheim,  Traite  de  droit  international  public  (1967),  vol.  1,  pp.  87  et  seq.; 
J.  Benoist,  loc.  cit.  (above,  p.  261  n.  2),  p.  105. 

2  Advocate  General  Rey  in  Consorts  Friedmann,  dec.  of  27  April  1950,  Kiss,  Repertoire,  vol.  1, 
No.  869;  Sanchez  v.  Gosland,  dec.  of  22  December  1931,  Annual  Digest,  6  (1931-2),  p.  369,  and 
Kiss,  Repertoire,  vol.  1,  No.  864.  For  further  cases  see  the  note  in  Annual  Digest,  6  (193 1-2), 
at  pp.  370  et  seq.  and  Kiss,  Repertoire,  vol.  1,  Nos.  864,  869,  87s  and  876.  See  also  H.  Batiffol, 
Droit  international  prive,  pp.  36  et  seq.,  with  further  references  and  M.  Stassinopoulos,  loc.  cit. 
(above,  p.  261  n.  2),  pp.  8  et  seq.,  16  et  seq. 

3  Dec.  of  24  June  1839,  Sirey  (1839),  I,  577. 

4  For  a  detailed  evaluation  of  this  distinction  seeM.  Stassinopoulos,  op.  cit.  (above,  p.  261  n.  2), 
pp.  18  et  seq. 

5  Consorts  Friedmann,  dec.  of  27  April  1950,  Kiss,  Repertoire,  vol.  1,  No.  869. 

6  In  re  Thyssen,  In  re  Krupp,  decs,  of  22  March  1923,  9  August  1923,  Annual  Digest,  2  (1923-4), 
p.  327;  see  also  Kiss,  Repertoire,  vol.  1,  No.  871. 

7  French  Concession  at  Shanghai  v.  Compagnie  franfaise  de  tramways  et  d'  eclair  age  electrique 
de  Shanghai,  dec.  of  2  June  1923,  Annual  Digest,  2  (1923-4),  p.  326;  see  also  Kiss,  Repertoire, 
vol.  1,  No.  872. 

8  Administration  des  finances  tunisiennes  c.  Zanna  Hai,  dec.  of  28  February  1930,  Kiss,  Reper¬ 
toire,  vol.  1,  No.  873.  As  to  mandates  see  dec.  of  the  Tribunal  civil  de  la  Seine  of  1  March  1937  in 
Aegyptian  Enterprise  c.  Ministre  de  la  Guerre,  Kiss,  Repertoire,  vol.  1,  No.  874. 

9  Procter eur  General  of  the  Court  of  Cassation  v.  Syndicate  of  Co-owners  of  the  Alfred  Dehodencq 

Property  Company,  dec.  of  6  July  1954,  I.L.R.  21  (1954),  p.  279,  and  Kiss,  Repertoire,  vol.  1, 
No.  875.  10  King,  dec.  of  23  February  1912,  Kiss,  Repertoire,  vol.  1,  No.  876. 

11  Yter,  dec.  of  27  July  1877,  Kiss,  Repertoire,  vol.  1,  No.  880;  Estades  v.  French  Government, 
dec.  of  19  January  1954,  I.L.R.  21  (1954),  p.  277.  For  further  cases  to  this  extent  see  I.L.R.  21 
(1954)-  PP-  280,  281;  22  (1955).  P-  622;  23  (1956),  P-  376:  24  (1957).  PP-  599,  600;  26  (1958-II), 
pp.  490,  494.  12  Viremattre,  dec.  of  18  July  1851,  Kiss,  Repertoire,  vol.  1,  No.  879. 
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sphere  it  can  nevertheless  request  an  opinion  from  the  Minister  of  Foreign 
Alfairs  without  being  bound  by  it.1 

It  appears  that  the  Mixed  Courts  of  Egypt  have  followed  the  French 
example  on  this  point.2 

American  courts  have  always  held  that:  ‘The  construction  of  treaties  is 
the  peculiar  province  of  the  judiciary.’3  They  have,  however,  attached  a 
certain  significance  to  statements  of  the  executive  where  the  matter  had 
political  aspects: 

While  the  question  of  the  construction  of  treaties  is  judicial  in  its  nature,  and  courts, 
when  called  upon  to  act,  should  be  careful  to  see  that  international  engagements  are 
faithfully  kept  and  observed,  the  construction  placed  upon  the  treaty  before  us  and 
consistently  adhered  to  by  the  Executive  Department  of  the  government,  charged  with 
the  supervision  of  our  foreign  relations,  should  be  given  much  weight.4 

The  courts  of  Germany  although  they  consider  themselves  ‘.  .  .  com¬ 
petent  to  construe  the  relevant  international  agreements,  seeing  that  they 
had  become  German  laws’,5  have  nevertheless  taken  into  account  state¬ 
ments  of  the  executive.6 

Similarly  Swiss  courts  in  their  interpretation  of  treaties  are  not  bound  by 
instructions  or  directives  from  the  authorities  competent  for  the  conclusion 
and  the  approval  of  treaties.7  This  position  was  particularly  clearly  expressed 
by  the  Supreme  Court  of  Poland  in  1930: 

The  moment  .  .  .  the  Treaty  had  been  ratified  and  published  in  Poland  in  the 
Journal  of  Laws,  its  provisions,  in  so  far  as  they  relate  to  private  rights,  are  binding 
equally  on  the  State  and  on  the  individuals  concerned.  Consequently,  from  that 
moment  it  was  only  for  the  courts  or  for  the  legislative  authority,  and  not  for  the 
administrative  authorities,  to  interpret  the  provisions  of  the  Treaty  in  a  way  which 
would  be  binding  for  the  plaintiffs  in  the  present  case.8 

1  Gambino  c.  Cons.  Arcens,  dec.  of  11  March  1953,  Dalloz  1953,  I,  297  at  299. 

2  Cambiaso  and  Delacroix,  Commissioners  of  the  Egyptian  Public  Debt,  and  Others  v.  The 
Egyptian  Government,  dec.  of  21  January  1933,  Annual  Digest,  7  (1933-4),  P-  412;  Dominges 
Caitano  Rodrigues  v.  Ministere  Public,  dec.  of  6  June  1938,  ibid.  9  (1938-40),  p.  466;  Ministere 
Public  v.  Spender,  dec.  of  30  May  1938,  ibid.,  p.  478;  Brandt  &  Co.  v.  Egyptian  Customs  Admini¬ 
stration,  dec.  of  29  January  1942,  ibid,  n  (1919-42),  p.  224. 

3  Jones  v.  Meehan  (1899),  175  U.S.  1,  32.  See  also  Hackworth,  Digest,  vol.  5,  p.  267. 

4  Sullivan  et  Al.  v.  Kidd  (1921),  254  U.S.  433,  442  also  Annual  Digest,  1  (1919-22),  p.  344. 
See  also  Ross  v.  McIntyre,  140  U.S.  453,  468;  Charlton  v.  Kelly,  229  U.S.  447,  468;  Factor  v. 
Laubenheimer ,  290  U.S.  276,  295,  also  Annual  Digest,  6  (193 1-2),  p.  298;  Kolovrat  et  Al.  v. 
Oregon,  366  U.S.  187,  194,  also  I.L.R.  32,  pp.  203,  207.  For  older  cases  see  Moore,  Digest, 
vol.  5,  pp.  241  et  seq.  Also  C.  C.  Hyde,  International  Law  (2nd  ed.),  vol.  2,  pp.  1484  et  seq. 

5  Status  of  Russian  Trade  Delegation  case,  Reichsarbeitsgericht  of  6  December  1930,  Annual 
Digest,  s  (1929-30),  pp.  309,  312. 

6  Easier  Lebensversicherunges.  AG  v.  Sp.  Werke  AG,  dec.  of  the  Reichsgericht  of  20  May 
1933,  RGZ  140,  pp.  353,  357.  It  is  interesting  to  note  that  in  this  case  official  inquiries  were  made 
with  the  central  authorities  of  both  contracting  parties  (Germany  and  Switzerland). 

7  P.  Guggenheim,  op.  cit.  (above,  p.  262  n.  1),  vol.  1,  p.  267. 

8  Archdukes  of  Habsburg-Lothringen  v.  Polish  State  Treasury,  dec.  of  16  June  1930,  Annual 
Digest,  s  (1929-30),  p.  346.  The  Court  held,  however,  that  the  concordant  interpretation  by  the 
contracting  parties  must  be  considered  as  a  significant  expression  of  their  intention. 
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II 

Domestic  Law  and  the  Interpretation  of  Treaties 

One  might  suppose  that  International  Agreements  incorporated  in  the 
municipal  legal  systems  of  the  contracting  parties,  and  susceptible  of 
application  by  the  domestic  courts,  would  create  identical  legal  situations 
in  the  countries  concerned.  In  the  case  of  the  international  private  law 
codifications,  the  so-called  ‘uniform  statutes  ,  this  was  the  prime  purpose 
of  the  undertaking.1  Experience,  however,  shows  that  this  is  not  the  case. 
Reports  of  divergent  developments  of  identical  legal  provisions  (although 
they  did  not  have  their  origin  in  treaties)  are  already  to  be  found  concerning 
laws  enacted  in  Napoleonic  times  in  the  Benelux  countries.2  They  can  be 
found  also  in  regard  to  the  interpretation  of  the  Geneva  Con\  ention  on 
Bills  of  Exchange,  1930  and  on  Cheques,  193L  on  the  Warsaw  Convention 
and  on  Labour  Conventions.3 

The  tendency  of  national  courts  to  apply  the  concepts  and  methods  of 
their  own  municipal  law  is  probably  one  of  the  most  important  causes  of 
this  divergence.  Consciously  or  unconsciously  they  tend  to  follow  their 
own  precedents  and  doctrines  even  in  cases  where  they  have  to  interpret 
and  apply  law  which  does  not  originate  in  their  domestic  legal  systems  :4 
a  tendency  which  is  naturally  more  marked  in  common  law  countries. 

While  the  opinions  of  most  authors  point  towards  the  application  of 
international  standards  in  the  interpretation  of  treaties5  for  the  sake  of 
achieving  uniformity^some  even  go  to  the  extent  of  holding  that  there  is 
an  obligation  under  international  law  to  secure  this  uniformity6 — others 
maintain  that  treaty  law,  as  soon  as  it  has  become  part  of  the  domestic 
legal  system,  should  be  treated  like  any  other  domestic  law.7 

The  different  techniques  of  incorporating  treaties  into  the  municipal 

1  Cf.  F.  A.  Mann,  Law  Quarterly  Review,  62  (1946),  P-  278. 

2  O.  Riese,  ‘Einheitliche  Gerichtsbarkeit  fur  vereinheitlichtes  Recht?’,  RabelsZ  26  (1961), 
pp.  604,  607. 

3  Ibid.,  pp.  612  et  seq. 

4  Cf.  H.  Batiffol,  op.  cit.  (above,  p.  262  n.  2),  p.  39;  C.  Tomuschat,  ZadRV,  28  (1968),  pp.  141 
et  seq. 

5  F.  A.  Mann  in  Law  Quarterly  Review,  62  (1946),  pp.  278,  291 ;  J.  P.  Niboyet,  ‘Le  probleme 
des  “qualifications”  sur  le  terrain  des  trails  diplomatiques’,  Revue  critique  de  droit  international 
prive  (1935),  pp.  1,  19;  C.  Tomuschat,  ZadRV  28  (1968),  p.  142;  P.  G.  Vallindas,  ‘Autonomy 
of  International  Uniform  Law’,  Revue  hellenique  de  droit  international,  8  (1955),  pp.  8,  12.  See 
also  the  remarks  made  by  A.  Verdross  in  the  Institut  de  Droit  International  in  Annuaire,  44 
(19S2-II),  p.  384,  and  A.  D.  McNair,  this  Year  Book,  13  (1932),  P-  122. 

6  E.  Hirsch,  Neuejuristische  Wochenschrift  (1961),  p.  1093 ;  O.  Riese,  RabelsZ  26  (1961),  p.  61 1. 

7  E.  Bartin,  ‘La  doctrine  des  qualifications’,  Recueil  des  cours,  31  (1930-I),  p.  614;  A.  Mestre, 
‘Les  trails  et  le  droit  interne’,  ibid.  38  (1931-IV),  pp.  299  et  seq.;  I.  S.  Peterskii,  quoted  in 
The  Theory,  Law,  and  Policy  of  Soviet  Treaties  (1962)  by  J.  F.  Triska  and  R.  M.  Slusser,  at  p.  1 16. 
For  more  references  on  this  point  see  W.  F.  Bayer,  RabelsZ  20  (1955),  pp.  607  et  seq.,  who  is  in 
favour  of  a  consideration  of  both  aspects  with  an  emphasis  on  the  side  of  municipal  law  (p.  633). 
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sphere  doubtless  play  an  important  part  in  this  confusion;1  though  the 
liberal  attitude  of  English  courts  in  recent  decisions  (see  above),  despite 
the  extreme  practice  of  special  transformation  in  the  United  Kingdom, 
shows  that  the  difficulties  are  not  insurmountable. 

There  are  broadly  three  ways  in  which  municipal  courts  have  inter¬ 
preted  treaties  in  the  light  of  their  own  domestic  legal  systems :  (i)  they  have 
construed  treaty  provisions  so  as  to  avoid  conflict  with  existing  municipal, 
especially  constitutional,  law;  (ii)  they  have  interpreted  terms  used  in 
treaties  in  the  sense  they  have  in  the  domestic  system;  and  (iii)  they  have 
applied  to  international  agreements  municipal  law  rules  of  construction 
intended  to  apply  to  contracts,  statutes  or  other  documents.  Examples  of 
each  of  these  three  approaches  are  as  follows. 

(i) 

In  Hidalgo  County  Water  Control ,  etc.  v.  Hendrick  et  al.,2  the  United 
States  Court  of  Appeals  for  the  Fifth  Circuit  found  that,  to  interpret  a 
treaty  with  Mexico  in  accordance  with  the  plaintiff’s  contentions  that  it 
vested  him  with  property  rights,  would  bring  the  treaty  into  conflict  with 
the  United  States  Constitution  which  reserves  the  power  to  regulate  tenure 
of  real  property  to  the  individual  states.  After  saying  that  it  wished  to  avoid 
such  a  conflict,  the  court  held  that  it  could  find  no  evidence  of  an  intent 
to  supersede  the  law  of  the  contracting  Parties. 

Again,  quoting  the  Supreme  Court  of  California,  the  Court  of  Appeals 
of  Maryland  held  in  1940: 

The  question  presented  ...  is  also  of  grave  importance  because  its  solution  in  favor 
of  the  appellant  necessarily  ascribes  to  the  federal  government  the  intent,  by  means  of 
its  treaty-making  power,  to  materially  abridge  the  autonomy  of  the  several  states  and 
to  interfere  with  and  direct  the  state  tribunals  in  proceedings  affecting  private  property 
within  their  jurisdictions.  It  is  obvious  that  such  intent  is  not  to  be  lightly  imputed  to 
the  federal  government,  and  that  it  cannot  be  allowed  to  exist  except  where  the  lan¬ 
guage  used  in  a  treaty  plainly  expresses  it,  or  necessarily  implies  it.3 

Similarly  the  Supreme  Court  of  Appeals  of  West  Virginia  held  that: 

The  primary  rule  is  that  the  treaty  shall  be  liberally  construed.  .  .  .  But  such  con¬ 
struction  should  not  be  extended  so  as  to  infringe  upon  the  Constitution  of  the  United 
States,  or  to  invade  the  province  of  the  states  of  the  Union  in  matters  inherently  local, 
or  to  restrict  the  various  states  in  the  exercise  of  their  sovereign  powers.* 

1  This  can  be  seen  with  particular  clarity  in  the  deliberations  of  the  Deutsche  Gesellschaft  fur 
Volkerrecht,  6  (1964)  in  Die  Anwendung  des  Volkerrechts  im  inner staatlichen  Recht  (report  by 
K.  J.  Partsch,  pp.  109  et  seq).  2  Dec.  of  30  September  1955,  I.L.R.  22  (i9SS)>  P-  572. 

3  Schneider  v.  Hawkins  et  al,  dec.  of  17  December  1940,  Annual  Digest ,  9  (1938-40), 
pp.  485,  487. 

4  Antosz  v.  State  Compensation  Commissioner  et  al.,  dec.  of  10  June  1947,  Annual  Digest,  14 
(1947),  p.  163.  See  also  G.  R.  Delaume,  ‘Application  and  Interpretation  of  Treaties  by  the 
Internal  Courts  in  Franco-American  relations’,  Clunet,  80  ( 1 95 3) >  P-  5^5>  at  PP-  61 1  et  seq. 
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On  the  other  hand,  courts  in  the  United  States  have  repeatedly 
emphasized  that  the  construction  of  treaty  provisions  is  not  restricted 
by  any  necessity  of  avoiding  conflicts  with  state  legislation,  as  the 
treaty-making  power  is  superior  to  the  legislative  power  of  the  states  and 
treaty  law  must  prevail  over  inconsistent  state  enactments.1 

The  Supreme  Court  of  Mexico  in  a  case  concerning  property  rights  and 
a  convention  with  the  United  States  for  the  recovery  and  restoration  of 
stolen  vehicles,  found  that  the  constitutional  rights  of  the  complainant  had 
been  violated  by  the  administrative  measures  taken  under  the  Convention. 
The  court  held  that  the  Convention  had  to  be  interpreted  in  conformity 
with  the  Constitution  as  ‘It  cannot  be  the  intention  of  the  said  Convention 
that  the  Federal  Executive  by  means  of  its  agents  shall  violate  the  Constitu¬ 
tion,  .  .  .’.2 

German  courts  also  have  repeatedly  rejected  interpretations  that  were 
not  in  conformity  with  pre-existing  German  law.3  The  Federal  Constitu¬ 
tional  Court  in  a  case  concerning  the  compatibility  with  the  Constitution 
of  a  treaty  with  France  on  the  Saar  territory  held  that: 

We  must,  as  a  general  rule,  proceed  on  the  basis  that  the  political  organs  of  the 
German  Federal  Republic  who  took  part  in  the  making  of  a  treaty  did  not  intend  to 
undertake  liabilities  which  are  contrary  to  the  Constitution.  .  .  .  Where  several  inter¬ 
pretations  are  feasible,  preference  must  be  given  to  an  interpretation  which  permits  the 
treaty  to  exist,  having  regard  to  the  requirements  of  the  Constitution.4 

The  Federal  Administrative  Court  was  even  clearer  when  it  stated  that: 

The  provisions  of  the  Geneva  [Refugee-]  Convention  have  become  municipal  law. 
They  have  to  be  interpreted  within  the  scope  of  the  Constitution.  They  form  part  of 
a  uniform  legal  system. s 

As  a  justification — it  can  hardly  be  called  reason — for  this  method  of 
interpretation  it  is  usually  said  that  it  cannot  have  been  the  intention  of  the 
negotiators  to  bring  the  treaty  into  conflict  with  the  Constitution  or  with 
well-established  domestic  law.  Apart  from  the  more  general  question  of 
intention,  which  will  be  dealt  with  elsewhere,  this  reasoning  shows  a 
disregard  for  the  bilateral  or  multilateral  nature  of  the  international  agree¬ 
ment.  The  intention  of  the  parties  is  only  relevant,  if  at  all,  where  it  is 
common  to  all  participants  and  it  is  difficult  to  imagine  the  contracting 

1  Nielsen  v.  Johnson ,  279  U.S.  47,  52;  Universal  Adjustment  Corp.  v.  Midland  Bank  Ltd.  in  the 
Supreme  Judicial  Court  of  Massachusetts,  Annual  Digest,  8  (1935-7),  PP-  460,  463.  Also  G.  R. 
Delaume,  loc.  cit.  (above,  p.  265  n.  4),  pp.  597  et  seq. 

2  In  re  Hernandez  del  Valle,  dec.  of  2  June  1949,  Annual  Digest,  16  (1949),  p.  312. 

3  See  decision  of  the  Reichsgericht  of  5  December  1921,  Juristische  Wochenschrift  (1922), 
p.  1127  and  of  20  May  1922,  RGZ  104,  pp.  352,  355. 

4  Statute  of  Saar  Territory  case,  dec.  of  4  May  1955,  BVerfGE  4,  pp.  157,  168,  also  in  I.L.R. 
22  (1955),  P-  630. 

5  Dec.  of  27  September  1962,  quoted  in  ZaoRV  28  (1968),  p.  141. 
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governments  as  having  any  intentions  in  respect  of  the  domestic  law  of  their 
partners,  which  may  not  even  be  known  to  them. 


(ii) 

In  two  cases  concerning  the  interpretation  of  the  peace  treaties  after  the 
First  World  War,  the  House  of  Lords  refused  to  base  its  construction  of 
terms  purely  on  considerations  of  English  law.1  A  less  liberal  spirit  was, 
however,  shown  by  the  Lords  in  subsequent  cases  concerning  maritime 
law.  In  Gosse  Millard  Ltd.  v.  Canadian  Government  Merchant  Marine , 
Ltd.,  Lord  Hailsham  L.C.  said: 


I  am  unable  to  find  any  reason  for  supposing  that  the  words  as  used  by  the  Legis¬ 
lature  in  the  Act  of  19242  have  any  different  meaning  to  that  which  has  been  judicially 
assigned  to  them  when  used  in  contracts  for  the  carriage  of  goods  by  sea  before  that 
date;  and  I  think  that  the  decisions  which  have  already  been  given  are  sufficient  to 
determine  the  meaning  to  be  put  upon  them  in  the  statute  now  under  discussion.3 

This  attitude  was  somewhat  modified  in  Stag  Line,  Ltd.  v.  Foscolo,  Mango 
&  Co.,4  which  concerned  the  same  Act.  Lord  Atkin  while  accepting  Lord 
Macmillan’s  dictum5  did  so  with  an  important  reservation: 


For  the  purpose  of  uniformity  it  is,  therefore,  important  that  the  Courts  should  apply 
themselves  to  the  consideration  only  of  the  words  used  without  any  predilection  for 
the  former  law,  always  preserving  the  right  to  say  that  words  used  in  the  English  lan¬ 
guage  which  have  already  in  the  particular  context  received  judicial  interpretation  may 
be  presumed  to  be  used  in  the  same  sense  already  judicially  imputed  to  them.6 

In  the  following  year,  however,  the  Lords  reverted  to  their  earlier 
views  when  confronted  with  the  task  of  interpreting  the  Merchant  Shipping 
Act,  1925,  passed  to  give  effect  to  an  International  Labour  Convention  of 
1920:  In  Barr  as  v.  Aberdeen  Steam  Trawling  and  Fishing  Co.1  the  court 
relied  on  a  decision  previous  to  the  enactment  of  the  statute,  in  order  to 
define  the  word  ‘wreck’  appearing  in  it.  In  the  words  of  Viscount  Buck- 
master  : 


It  has  long  been  a  well  established  principle  to  be  applied  in  the  consideration  of 
Acts  of  Parliament  that  where  a  word  of  doubtful  meaning  has  received  a  clear  judicial 
interpretation,  the  subsequent  statute  which  incorporates  the  same  word  or  the  same 
phrase  in  a  similar  context,  must  be  construed  so  that  the  word  or  phrase  is  inter¬ 
preted  according  to  the  meaning  that  has  previously  been  assigned  to  it.8 


1  Kramer  v.  Attorney  General,  [1923]  A.C.  528.  537>  Josef  Inwald  AG  v.  Pfeiffer  (1928), 


44  T.L.R.  352-  .  ,  T, 

2  i.e.  the  Carriage  of  Goods  by  Sea  Act,  1924,  incorporating  the  Hague 

3  [1929]  A.C.  223,  230. 

5  See  above,  p.  258. 

7  [i933]  A.C.  402,  also  Annual  Digest,  7  (1933-4).  P-  466. 


Rules  of  1922. 

4  [1932]  A.C.  328. 

6  [1932]  A.C.  at  343. 
8  At  p.  41 1. 
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This  reluctance  to  depart  from  well-established  principles  of  English 
maritime  law  has  been  ascribed  by  Dr.  Mann  to  the  pre-eminence  of  Eng¬ 
lish  law  in  the  maritime  field  and  its  influence  upon  foreign  legal  systems.1 

The  Lords  have  since  taken  a  completely  different  course.  In  Philippson 
v.  Imperial  Airways  the  House  of  Lords2  overruled  the  decision  of  Porter  J.,3 
upheld  by  the  Court  of  Appeal,4  who  had  based  his  construction  of  the 
term  ‘High  Contracting  Parties’,  contained  in  the  Warsaw  Convention, 
1929,  purely  on  considerations  of  English  law.  It  was  held  that  the  use  of 
the  phrase  must  ‘depend  upon  the  meaning  in  the  Convention’.5 

If  there  were  any  doubt  left,  the  case  of  Riverstone  Meat  Co.  Pty.  Ltd.  v. 
Lancashire  Shipping  Co.  Ltd.6  made  the  new  attitude  of  the  highest  English 
court  quite  clear.  There,  for  the  sake  ‘of  preserving  the  uniformity  of 
interpretation’7  of  the  Hague  Rules  of  1922, 8  the  Lords  looked  at  American, 
Canadian,  New  Zealand  as  well  as  at  English  decisions,  at  the  same  time 
deploring  the  absence  of  citation  of  authority  from  European  maritime 
countries.9 

In  a  recent  case  in  the  blouse  of  Lords,  Athanassiadis  v.  Government  of 
Greece,10  concerning  the  Extradition  Treaty  with  Greece,  1910,  the  appel¬ 
lant  contended  that  the  word  ‘month’  appearing  in  the  treaty  should  not 
be  construed  in  accordance  with  the  Interpretation  Act,  1889,  the  latter 
not  being  in  general  applicable  to  international  documents,  but  by  refer¬ 
ence  to  the  meaning  of  the  word  in  common  law.  In  the  words  of  Viscount 
Dilhorne: 

While  I  agree  that  the  meaning  of  language  used  in  a  treaty  is  not  to  be  interpreted 
as  if  an  Act  passed  in  the  territory  of  one  of  the  powers  governed  it,  it  does  not,  in  my 
view,  follow  that  a  rule  of  construction  applicable  under  the  law  of  one  power  in  rela¬ 
tion  to  legal  documents  namely,  the  common  law  rule  that  ‘month’  means  ‘lunar  month’, 
is  to  be  applied  in  relation  to  it.  In  each  case,  it  seems  to  me,  one  has  to  consider  what 
was  the  intention  of  the  treaty.11 

He  then,  however,  came  to  the  conclusion  that  it  was  the  intention  of  the 
parties  to  the  treaty  that  ‘month’  should  mean  the  same  as  it  does  in  the 
Extradition  Acts  by  virtue  of  the  Interpretation  Act.  It  appears  that 
the  lower  courts  have  generally  adopted  the  same  attitude.12 

1  In  Law  Quarterly  Revieiv,  62  (1946),  p.  282. 

2  [i939]  A.C.  332,  also  in  Annual.  Digest,  9  (1938-40),  p.  444,  and  see  a  note  in  this  Year  Book, 

21  (i944),  P-  201.  3  (IQ37)  53  t.L.R.  850. 

4  ( 1 938)  54  1  .L.R.  523.  s  Lend  Atkin,  at  p.  346. 

6  [1961]  A.C.  807,  also  in  I. L.R.  33,  p.  397.  ’  [1961]  A.C.,  Lord  Merriman  at  855. 

8  The  court  was  in  fact  dealing  not  with  the  U.K.  Carriage  of  Goods  by  Sea  Act,  1924,  but  with 

its  Australian  counterpart  the  Sea  Carriage  of  Goods  Act,  1924. 

5  [1961]  A.C.,  Lord  Hodson  at  874. 

10  [1969]  3  All  E.R.  293-  h  At  p.  298. 

12  Administrator  of  German  Property  v.  Knoop ,  [1933]  Ch.  439,  454;  The  Eurymedon,  [1938] 
P.  41,  61 ;  Bank  voor  Handel  v.  Slatford,  [1953]  1  Q.B.  248,  271  reversed  on  another  point,  also 
in  I.L.R.  18  (1951),  p.  171;  Pyrene  Co.  Ltd.,  v.  Scindia  Navigation  Co.  Ltd.,  TigsT]  2  Q.B.  402 
also  in  I.L.R.  21  (1954),  p.  297. 
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The  little  evidence  available  seems  to  suggest  that  while  French  courts 
used  to  adopt  municipal  standards  in  interpreting  treaty  terms,1  they 
have  now  changed  their  practice  in  favour  of  a  more  international  attitude.2 

The  Egyptian  Court  of  Cassation  in  a  case  concerning  German  Trade¬ 
marks  in  Egypt,3  interpreting  the  Paris  Agreement  on  Reparations  from 
Germany  of  1945,  which  provided  in  Article  6  that  ‘each  of  the  signatory 
Governments,  by  the  methods  of  its  own  choice,  will  retain  German 
enemy  property  .  .  held,  that  this  freedom  in  the  choice  of  means  was  a 
reference  to  the  domestic  law  of  the  respective  country  to  determine  what 
the  object  of  the  treaty,  i.e.  ‘property’  was. 

Austrian  courts  in  two  recent  cases  have  interpreted  terms  used  in  the 
State  Treaty  of  19554  and  the  Headquarters  Agreement  with  the  I.A.E.A.5 
by  relying  on  their  meaning  in  Austrian  statutes.  In  neither  case,  however, 
were  the  decisions  exclusively  based  on  the  relevant  domestic  provisions. 

German  courts,  although  there  are  isolated  examples  of  reliance  on 
domestic  law,6  have  on  the  whole  approached  treaty  terms  with  due  regard 
to  their  international  origin.  The  Reichsgericht  and  later  the  Bundesgerichts- 
hof  have  repeatedly  looked  at  the  meaning  in  foreign  laws  and  decisions 
of  terms  used  in  treaties  they  had  to  construe.7  The  Reichsgericht  has, 
however,  held  that  it  will  not  be  bound  by  the  interpretation  given  by  the 
courts  of  another  contracting  State8  and  that  the  fact  that  the  authentic 
text  of  the  treaty  was  in  English  was  not  to  be  taken  as  a  reference  to 
English  legal  terminology.9  Where  a  construction  of  the  terms  after  the 
exhaustion  of  all  international  law  sources  of  interpretation  is  still  impossible 
and  no  information  about  the  intention  of  the  parties  is  forthcoming,  the 
court  will  apply  the  corresponding  German  legal  terms.10  The  German 
Federal  Administrative  Court,  in  a  recent  case  concerning  the  Geneva 


1  ‘Les  traites  diplomatiques  doivent  etre  entendus  dans  le  sens  qui  les  met  en  harmonie  avec 
le  droit  civil  et  public.’  Duke  of  Richmond  case,  dec.  of  Cass,  civ.,  24  June  1839,  Sirey  1839.  I.  578- 

2  French  State  v.  fttablissements  Monmousseau,  dec.  of  6  April  1948  in  which  the  Court  of 
Appeal  of  Orleans  held  that  the  French  concept  of  immeuble  par  destination  could  not  be  used  for 
the  interpretation  of  the  Fourth  Flague  Convention  of  I9°7-  Annual  Digest,  15  (1948),  p.  596. 

3  Societe  allemande  Shirring  v.  Societe  britannique  Shirring,  dec.  of  23  June  1955  in  I.L.R. 


26  (1958-II),  p.  657. 

4  Austrian  Gliding  Club  case,  dec.  of  the  Administrative  Court  of  31  May  1957,  I.L.R.  24 
(1957),  p.  639.  „ 

3  Evangelical  Church  in  Austria  v.  Grezda,  dec.  of  the  Supreme  Court  of  27  February  1964, 
I.L.R.  38,  p.  453. 

6  Treaty  of  Versailles  {Art.  299  a,  1)  case,  Kammergencht,  dec.  of  19  May  1927,  Die  deutsche 
Rechtsprechung  auf  dem  Gebiete  des  internationalen  Pnvatrechts  ( IPRspr .)  (1926/7),  p.  133;  C.  of 
A.  case,  dec.  of  the  Hans  OLG  of  10  May  1933,  IPRspr.  (i933)>  P-  54- 

7  Dec.  of  23  June  1890,  RGZ  26,  pp.  117,  127;  National  Cash  Register  Comp.  v.  Sch.a.S., 
dec.  of  20  November  1909,  RGZ  72,  pp.  242,  247;  dec.  of  8  July  1953,  BGHZ  10,  pp.  149,  155; 
dec.  of  15  November  1956,  BGHZ  22,  pp.  148,  152. 

8  Dec.  of  3  November  1936,  Juristische  Wochenschrift  (1937),  P-  160. 

9  Dec.  of  28  September  1921,  RGZ  102,  pp.  403,  404. 

10  Swiss- German  Mortgage  Agreement  case,  dec.  of  4  February  1931,  Juristische  Wochenschrift 
(1932-I),  p.  243,  also  in  Annual  Digest,  6  (193 1-2),  p.  386. 
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Refugee  Convention,  put  its  decision  into  harmony  with  legal  conceptions, 
developed  on  the  basis  of  this  agreement,  in  Norway,  Great  Britain,  France, 
Belgium  and  the  United  States.1 

Courts  in  the  United  States  have  shown  a  similarly  broad-minded 
attitude  on  this  point,2  and  Dutch  decisions3  and  a  Panamanian  case4  have 
also  rejected  resort  to  the  lex  fori  for  the  interpretation  of  treaty  terms. 

(iii) 

On  the  point  of  applying  to  treaties  the  same  rules  of  interpretation  that 
are  applicable  to  documents  in  municipal  law,  English  judges  in  early 
decisions  were  reasonably  clear:  in  Les  Ouatres  Freres  the  Admiralty 
Court,  interpreting  a  treaty  between  England  and  Denmark  of  1670  in  the 
light  of  subsequent  practice,  held  that  ‘there  is  but  one  way  of  expound¬ 
ing  all  grants  and  contracts,  private  or  public’.5  Similarly  Eyre  C.J.  in 
Marry  at  v.  Wilson  in  Error  said : 

We  are  to  construe  this  treaty  as  we  would  construe  any  other  instrument  public  or 
private.  We  are  to  collect  from  the  nature  of  the  subject,  from  the  words  and  from  the 
context,  the  intent  and  meaning  of  the  contracting  parties,  whether  they  are  A.  and  B., 
or  happen  to  be  two  independent  States.6 

This  principle  was,  however,  strongly  limited  by  the  Privy  Council  in 
the  case  of  The  Blonde 7  where  it  said: 

The  principle  of  ascertaining  the  intention  of  the  parties  to  an  agreement  by  giving 
due  consideration  to  what  they  have  said  is  no  doubt  valid  in  international  matters, 
but  there  are  many  rules  both  as  to  the  formation,  the  interpretation  and  the  discharge 
of  contracts,  which  cannot  be  transferred  indiscriminately  from  municipal  law  to  the 
law  of  nations.8 

It  is  not  surprising  that,  saddled  with  the  method  of  special  transforma¬ 
tion  of  treaty  provisions,  English  courts  have  been  tempted  to  apply  rules 
of  statutory  interpretation  to  the  Acts  that  gave  effect  to  international  agree¬ 
ments.9  Two  instances  of  the  application  of  the  rule  that  concepts  having 
a  well-established  meaning  in  common  law  retain  this  meaning  when 

1  Dec.  of  4  November  1965  quoted  in  ZadRV  28  (1968),  p.  144.  For  more  details  on  German 
practice  see  W.  F.  Bayer,  RabelsZ  20  (1955),  pp.  610  et  seq. 

2  U.S.  Supreme  Court  in  Geofroy  v.  Riggs,  133  U.S.  258,  271;  Court  of  Appeals,  Ninth  Cir¬ 
cuit  in  American  Trust  Co.  v.  Smyth  et  al.,  of  8  July  1957  in  I.L.R.  24  (1957),  p.  632,  Berner  et  al. 
v.  British  Commonwealth  Pacific  Airlines  Ltd.  et  al.,  in  the  District  Court,  Southern  District, 
New  York  on  28  June  1963,  I.L.R.  34,  pp.  201,  206. 

3  Dec.  of  the  High  Court  of  the  Netherlands  of  21  April  1932,  Soc.  Maatschappy  Rijnschip 
Belgica  c.  Westphalische  Transport  AG,  Revue  critique  de  droit  international  prive  (1934),  p.  476; 
Bukowsky  v.  Management  of  the  Bank  for  Social  Insurance,  Central  Court  of  Appeal  in  Admini¬ 
strative  Law  cases  on  2  April  1958,  I.L.R.  26  (1958-11),  p.  587. 

4  Supreme  Court,  In  re  Rivas  on  27  February  1934,  Annual  Digest,  7  (1933-4),  P-  444- 

5  (1778)  Hay  &  M.  170,  172.  6  (1799)  1  Bos.  &  Pul.  430,  439. 

7  [1922]  1  A.C.  313.  s  At  331. 

9  Cf.  F.  A.  Mann,  Law  Quarterly  Review,  62  (1946),  pp.  279,  284. 
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incorporated  into  a  statute  have  already  been  quoted  above.1  Such  a  rule 
is  unknown  to  continental  law.  Similarly  in  Parke  Davis  &  Co.  v. 
Comptroller -General  of  Patents,  Designs  and  Trade  Marks 2  Lord  Asquith 
found  it  quite  natural  to  apply  the  ejusdem  generis  rule  to  the  International 
Convention  for  the  Protection  of  Industrial  Property  1934. 3 

With  American  courts  the  application  of  contract  law  concepts  of  inter¬ 
pretation  to  treaties  seems  to  have  developed  into  something  like  a  well- 
established  rule.  In  Sullivan  et  al.  v.  Kidd 4  the  Supreme  Court  of  the 
United  States  found  that:  ‘Writers  of  authority  agree  that  treaties  are  to 
be  interpreted  upon  the  principles  which  govern  the  interpretation  of 
contracts  in  writing  between  individuals  .  .  .’.s 

The  Court  of  Appeals,  Fifth  Circuit,  has  held  in  two  decisions  that  con¬ 
sideration  should  be  given  to  the  intent  of  the  parties  because  the  treaty 
had  to  be  construed  as  other  contracts.6  This  rule  was  followed  by  the 
Supreme  Court  of  New  Hampshire.7  Californian  courts  have  stated  the 
principle  that  ‘treaties  are  subject  to  the  same  rules  of  interpretation  as 
other  documents’.8  It  is  therefore  surprising  to  find  in  a  recent  decision 
of  the  Court  of  Claims  the  statement:  ‘The  document  being  a  writing 
accomplished  by  international  agreement,  an  American  court  does  not 
have  the  right  to  interpret  it  as  freely  as  it  might  interpret  an  American 
statute  or  contract.’9 

The  German  Bundesgerichtshof  has  clarified  its  position  with  regard  to 
rules  of  statutory  interpretation  when  it  said  that  ‘the  courts  are  not 
entitled  to  use  the  technique  employed  in  the  interpretation  of  German 
laws  when  interpreting  international  agreements’.10  This  view  was  shared 
by  the  District  Court  of  Rotterdam11  and  a  Singapore  court.12 


1  Gosse  Millard  case  and  Barras  case,  above,  p.  267. 

2  [1954]  A.C.  321,  see  also  a  note  in  this  Year  Book,  31  (1954),  p.  465. 

3  [i954]  A.C.  at  327. 

4  254  U.S.  433.  This  concerned  a  bilateral  treaty  with  Great  Britain. 

5  At  439. 

6  Hidalgo  Water  v.  Hendrick,  dec.  of  30  September  1955,  I.L.R.  22  (1955),  pp.  572,  577, 
concerning  a  bilateral  convention  with  Mexico;  Board  of  County  Commissioners  of  Dade  County 
Florida  v.  Aerolineas  Peruanasa,  S.A.  et  al.,  dec.  of  31  August  1962,  I.L.R.  33,  pp.  410,  411, 
concerning  the  Chicago  Convention  on  International  Civil  Aviation  of  1944. 

7  Lazarou  et  al.  v.  Moraros  et  al.,  dec.  of  1  July  1958,  I.L.R.  26  ( 1 958— II),  p.  585,  concerning  a 
bilateral  treaty  with  Greece. 

8  Supr.  Ct.  of  California  in  Estate  of  Clausen  case  on  10  October  1927,  Annual  Digest,  4  (1927— 
8),  p.  449,  concerning  a  bilateral  treaty  with  Denmark;  District  Ct.  of  Appeal,  2nd  Appellate 
Division,  California,  in  Kaname  Tokaji  V.  State  Board  of  Equalisation  on  30  April  1937,  ibid. 
8  (1935-7),  P-  412,  concerning  a  bilateral  treaty  with  Japan. 

9  Flying  Tiger  Line,  Inc.  v.  United  States,  dec.  of  1 1  February  1959,  I.L.R.  28,  p.  99,  at  p.  104, 
concerning  the  interpretation  of  the  Warsaw  Convention  on  International  Air  Transport  of  1929. 

10  BGHSt.  12  (1959),  p.  36,  also  sub  nomine  Escaped  War  Criminal  case  in  I.L.R.  26  (1958 — II), 
pp.  707,  71 1. 

11  The  Vredeburg  v.  The  Sarina  Dorina,  dec.  of  17  December  1952,  I.L.R.  19  (1952),  p.  487. 

12  Original  Civil  Jurisdiction:  Public  Trustee  v.  Chartered  Bank  of  India,  Australia  and  China, 
dec.  of  21  February  1956,  I.L.R.  23  (1956),  pp.  687,  699. 
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The  pattern  emerging  from  the  evidence  adduced  in  this  Section  is  far 
from  uniform.  On  the  contrary,  it  shows  that  the  courts  of  one  and  the 
same  country,  while  dealing  with  one  aspect  in  a  broad  and  internationally 
minded  spirit,  adopt  a  nationalistic  if  not  insular  attitude  towards  other 
problems.  Thus  English  and  American  judges  while  realizing  that  treaty 
terms  need  not  have  the  same  meaning  as  words  used  in  their  national 
legislation  or  in  precedents,  still  seem  to  believe  it  proper  to  apply  to  treaties 
rules  of  statutory  or  contract  interpretation  developed  in  their  municipal 
law.  German  courts,  on  the  other  hand,  have  shown  a  more  realistic 
attitude  in  these  two  matters.  Even  so,  where  there  was  danger  of  a  conflict 
between  treaty  obligations  and  the  Constitution  they  avoided  the  difficulty 
by  simply  interpreting  the  treaty  in  the  appropriate  way,  a  method  also 
used  by  some  United  States  courts. 

Ill 

Text  or  Intention 

The  International  Law  Commission  in  its  commentary  to  the  1966 
draft  articles  found  that  there  were  three  basic  approaches  of  jurists  to  the 
interpretation  of  treaties,  depending  on  the  relative  weight  given  to: 

(a)  The  text  of  the  treaty  as  the  authentic  expression  of  the  intentions  of  the 
parties ; 

(, b )  The  intention  of  the  parties  as  a  subjective  element  distinct  from  the  text; 
and 

(c)  The  declared  or  apparent  objects  and  purposes  of  the  treaty.1 

It  is  the  first  two  points,  the  conflict  between  objective  or  subjective  inter¬ 
pretation,  that  we  will  have  to  deal  with  in  this  chapter. 

While  ‘most  writers  have  begun  with  the  fundamental  principle  that 
the  function  of  interpretation  is  to  discover  what  was,  or  what  may 
reasonably  be  presumed  to  have  been,  the  intention  of  the  parties  to 
a  treaty  when  they  concluded  it  .  .  .’,2  the  textual  or  objective  approach 

1  American  Journal  of  International  Law,  61  (1967),  p.  349.  This  classification  had  already 
been  used  by  Sir  Gerald  Fitzmaurice  in  this  Year  Book,  28  (1951),  p.  1,  and  was  later  adopted 
by  Sir  Humphrey  Waldock  in  his  report  to  the  International  Law  Commission,  see  Yearbook  of 
the  International  Law  Commission  (1964-II),  p.  53.  For  a  detailed  analysis  of  the  three  approaches 
see  F.  G.  Jacobs,  ‘Varieties  of  Approach  to  Treaty  Interpretation:  With  Special  Reference  to  the 
Draft  Convention  on  the  Law  of  Treaties  before  the  Vienna  Diplomatic  Conference’,  International 
and  Comparative  Law  Quarterly,  18  (1969),  p.  318. 

2  Harvard  Research,  American  Journal  of  International  Law,  29  (i93S)»  Supp.  II,  p.  940; 
e.g.  G.  Dahm,  Volkerrecht  (1961),  vol.  3,  p.  43,  but  see  p.  49;  C.  Fairman,  Transactions  of  the 
Grotius  Society,  20  (1934),  p.  123 ;  P.  Guggenheim,  op.  cit.  (above,  p.  256  n.  2),  p.  252;  H.  Lauter- 
pacht,  this  Year  Book,  26  (1949),  PP-  55,  83,  but  see  the  limitations  at  pp.  52,  76  et  seq.;  S.  Neri, 
op.  cit.  (above,  p.  256  n.  1),  p.  59;  C.  Parry  in  Sorensen’s  Manual,  p.  210;  A.  Verdross,  Volker- 
recht  (5th  ed.),  p.  173;  M.  S.  McDougal  in  The  Interpretation  of  Agreements  and  World  Public 
Order,  probably  has  the  same  thing  in  mind  when  he  talks  of  ‘genuine  shared  expectations’  (at 

p.  29). 
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has  found  increasing  support  among  academic  writers  in  recent 
years:1 

The  majority  of  modern  writers,  however,  insists  upon  the  primacy  of  the  text  as 
the  basis  for  the  interpretation  of  a  treaty,  while  at  the  same  time  giving  a  certain  place 
to  extrinsic  evidence  of  the  intentions  of  the  parties  and  to  the  objects  and  purposes  of 
the  treaty  as  means  for  correcting  or,  in  limited  measure,  supplementing  the  text.2 

Sir  Gerald  Fitzmaurice,  who  summarized  the  practice  of  the  International 
Court  as  not  attaching  decisive  importance  to  the  intention  of  the  parties,3 
expresses  this  attitude  in  the  following  words : 

.  .  .  the  question  is  .  .  .  not  so  much  one  of  what  meaning  is  to  be  attributed  to  the 
text  in  the  light  of  the  intention  of  the  parties,  as  of  what  the  intentions  of  the  parties 
must  be  presumed  to  have  been  in  the  light  of  the  meaning  of  the  text  they  drew  up.4 

This  question  was  mooted  extensively  in  the  Institut  de  Droit  Inter¬ 
national  in  its  discussion  on  the  interpretation  of  treaties.  Sir  Hersch 
Lauterpacht  in  his  report  had  maintained  the  principle  of  the  intention  or 
presumed  intention  of  the  parties.5  Other  members,  in  particular  Sir  Eric 
Beckett,6  Max  Huber7  and  Sir  Gerald  Fitzmaurice,8  however,  did  not 
share  this  opinion  and  favoured  a  more  textual  approach.  This  was  also  the 
solution  that  was  eventually  adopted  by  the  Institut  in  its  resolution.9 

The  problem  was  again  discussed  at  great  length  in  the  International 
Law  Commission  in  the  course  of  the  drafting  work  for  the  Convention. 
The  original  draft  by  Sir  Humphrey  Waldock  took  ‘as  the  basic  rule  of 
treaty  interpretation  the  primacy  of  the  text  as  evidence  of  the  intentions 
of  the  parties’.10  The  subsequent  debates  in  the  Commission  very  clearly 
showed  the  divergent  attitudes  towards  a  more  subjective  or  objective 
interpretation11  but  eventually  there  seemed  to  be  a  stronger  inclination 

1  Cf.  W.  F.  Bayer,  RabelzZ  20  (1955),  p.  623.  See  also  C.  C.  Hyde,  International  Lazo  (1945), 
vol.  2,  p.  1471;  R.  Bernhardt,  ‘Interpretation  and  Implied  (Tacit)  Modification  of  Treaties’, 
ZaoRV 27  (1967),  pp.  491,  496;  A.  Favre,  L’interpr^tation  objectiviste  des  traites  internationaux’, 
Annuaire  suisse  de  droit  international ,  17  (i960),  pp.  75  et  seq.;  H.  Kelsen,  The  Lazo  of  the 
United  Nations  (1951),  p.  xiv;  J.  Soubeyrol,  Clunet,  85  (1958),  p.  687. 

2  Sir  Humphrey  Waldock,  Yearbook  of  the  International  Law  Commission  (1964-II),  p.  54. 

3  This  Year  Book,  28  (1951),  pp.  6  et  seq.;  cf.  also  Gordon,  ‘The  World  Court  and  the  Inter¬ 
pretation  of  Constitutive  Treaties’,  American  Journal  of  International  Lazo,  59  (1965),  pp.  794,  833. 

4  This  Year  Book,  33  (1957),  p.  207. 

5  Annuaire,  43  (1950-1),  pp.  423,  433. 

6  Ibid.,  at  pp.  438,  440. 

7  Ibid.  44  (1952-1),  p.  199. 

8  Ibid.  (1952-II),  p.  371. 

9  Ibid.  46  (1956),  p.  358.  For  a  more  detailed  analysis  see  J.  Soubeyrol,  Clunet,  85  (1958), 
pp.  693  et  seq. 

10  Sir  Humphrey  Waldock  on  Art.  70  of  his  own  draft  in  Yearbook  of  the  International  Law 
Commission  (1964-II),  p.  56. 

11  See  esp.  deliberations  of  the  765th  and  769th  meetings  of  the  16th  session,  ibid.  (1964-I), 
pp.  275  et  seq.,  308  et  seq.,  and  meetings  869—73  and  884  of  the  18th  session,  ibid.  (1966-I), 
pt.  II,  pp.  179  et  seq.,  270. 
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towards  a  more  textual  method.  In  the  commentary  to  the  1966  draft  the 
Commission  stated  that  Article  27 

...  is  based  on  the  view  that  the  text  must  be  presumed  to  be  the  authentic  expression 
of  the  intentions  of  the  parties;  and  that,  in  consequence,  the  starting  point  of  inter¬ 
pretation  is  the  elucidation  of  the  meaning  of  the  text,  not  an  investigation  ab  initio 
into  the  intentions  of  the  parties.1 

The  opinions  of  governments  were  also  strongly  divided  on  this  point  ap¬ 
parently  without  any  foundation  in  ideology  or  common  legal  background.2 
While  a  more  subjective  wording  of  the  articles  was  favoured  by  the 
delegations  of  the  United  States,  the  Ukrainian  S.S.R.,  Ghana,  Ceylon, 
Greece  and  Spain  (with  certain  reservations),  the  majority  supported  the 
textual  method,  i.e.  Uruguay,  Tanzania,  Poland,  France,  Bulgaria,  the 
United  Kingdom,  Argentina,  Kenya,  Liberia,  Nigeria,  Mexico  and  Cuba.3 
A  United  States  amendment  to  Articles  27  and  28  was  rejected  with  an 
overwhelming  majority.4 

A  look  at  the  outcome  of  the  Vienna  Conference  reveals  that  this 
preponderant  inclination  towards  the  objective  method  has  found  its 
expression  in  the  final  text  of  the  Convention.  Preparatory  work  and  the 
circumstances  of  the  conclusion,  the  most  important  extrinsic  means  of 
ascertaining  the  intention,  have  only  been  assigned  a  subordinate  place  in 
Article  32  as  ‘supplementary  means  of  interpretation’.  Neither  Article  31 
nor  32  contains  any  reference  to  intention  and  the  dominant  Article  31  is 
drafted  in  a  very  objectivist  manner.5 

It  is  almost  commonplace  to  say  that  municipal  courts  have  in  a  large 
number  of  cases  based  their  judgments  on  the  intention — or  what  they 
presumed  to  be  the  intention — of  the  parties. 

One  English  case  to  this  effect  has  already  been  quoted,6  and  more  can 
be  added.7 8  In  Marryat  v.  Wilson 8  and  Daniel  v.  Commissioner  for  Claims 

1  American  Journal  of  International  Law,  61  (1967),  p.  354. 

2  For  an  earlier  compilation  of  opinions  of  governments  see  Yearbook  of  the  International  Law 
Commission  (1966-II),  pp.  91  et  seq.  With  respect  to  the  final  I.L.C.  draft  see  U.N.  Doc.  A/CONF. 
39/5  (vol.  I),  pp.  200  et  seq. 

3  31st,  32nd  and  33  rd  meetings  of  the  Committee  of  the  Whole,  Summary  records  of  first 
session:  U.N.  Doc.  A/CONF.  39/11,  pp.  167  et  seq. 

4  Ibid.,  at  p.  185.  For  a  detailed  analysis  of  the  deliberations  in  Vienna  on  this  point  see 
I.  M.  Sinclair,  ‘Vienna  Conference  on  the  Law  of  Treaties’,  International  and  Comparative  Laiv 
Quarterly,  19  (1970),  p.  47,  at  pp.  60  et  seq. 

5  Also  I.  M.  Sinclair,  ibid.,  p.  65;  F.  G.  Jacobs,  ibid.  18  (1969),  pp.  325  et  seq.,  comes  to  a 
similar  conclusion,  but  considers  the  inclusion  of  subsequent  practice  among  the  ‘principal’ 
means  of  interpretation  a  significant  modification  of  the  textual  approach  in  favour  of  the 
teleological  method. 

6  Marryat  v.  Wilson  in  Error,  see  above,  p.  270. 

7  The  Twende  Brodre  (1801),  4  C.  Rob.  33,  35;  Ships  taken  at  Genoa  (1803),  4  C.  Rob.  388, 
399;  Imperial  Japanese  Government  v.  P.  &  O.  Steam  Navigation  Co.,  [1895]  A.C.  644,  657; 
Bohemian  Union  Bank  v.  Administrator  of  Austrian  Property,  [1927]  2  Ch.,  175,  196. 

8  (1799)  1  Bos.  &  Pul.  430,  439. 
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on  France 1  the  courts  even  made  statements  that  give  us  a  clue  how  the 
concept  of  intention  came  to  be  applied  in  the  interpretation  of  treaties. 
In  the  latter  case  Lord  Gifford,  sitting  in  the  Privy  Council,  quoting  Puf- 
fendorf,  Grotius  and  Vattel  said:  ‘Treaties,  like  other  compacts,  are  to  be 
construed  according  to  the  intention  of  the  contracting  parties  .  .  ,’.2 

The  courts  of  the  United  States  have  heavily  relied  on  the  intention  of 
the  parties  in  a  similar  way:  ‘Treaties  must  receive  a  fair  interpretation, 
according  to  the  intention  of  the  contracting  parties,  and  so  as  to  carry 
out  their  manifest  purpose.’3 

There  too  we  find  statements  basing  this  principle  on  the  identity  of 
methods  in  the  interpretation  of  treaties  and  contracts4  and  a  look  at  the 
laws  of  concract  of  the  United  States  shows  that  ‘in  the  case  of  contracts, 
the  avowed  purpose  and  primary  function  of  the  court  is  the  ascertainment 
of  the  intention  of  the  parties’.5 

The  German  Reichsgericht,  too,  has  in  several  decisions  attributed  deci¬ 
sive  importance  to  the  intention  of  the  parties.6  In  a  decision  in  1930 
it  said: 

The  interpretation  of  an  international  convention  .  .  .  depends  upon  the  agreed  will 
of  the  contracting  parties  which  is  to  be  ascertained  by  recourse  to  the  wording,  the 
purpose  and  the  history  of  the  origin  of  the  convention.  A  literal  interpretation  of 
certain  words  ...  is  not  admissible;  rather  has  the  true  will  to  be  sought  in  the  cir¬ 
cumstances  of  the  treaty  as  a  whole.  .  .  .7 

A  decision  of  the  same  court  a  year  later  concerning  the  interpretation 
of  contracts  bears  a  striking  resemblance  in  terminology:  the  purpose,  the 
circumstances  together  with  the  wording  help  in  the  ascertainment  of  the 
will  of  the  parties,  which  is  decisive.8 

French  courts  have  held  ‘que  la  premiere  [regie  du  droit  sur  l’interpreta- 
tion  des  conventions]  est  de  rechercher  la  commune  intention  des  parties 

1  (1825)  2  Knapp  23.  It  should  be  noted  that  in  this  case  the  Privy  Council  technically  sat  as 
a  ‘Court  of  the  law  of  nations’. 

2  Ibid.,  at  49.  As  to  the  rule  in  the  English  law  of  contracts  see  Odgers,  Introduction  to  the 
Law  of  Contracts  (1948),  p.  120. 

3  Wright  v.  Henkel,  190  U.S.  40,  57;  also  in  the  U.S.  Supr.  Ct. :  Valentine  v.  United  States 
Ex  rel.  Neidecker,  299  U.S.  5  also  in  Annual  Digest,  8  (1935-7),  PP-  352,  355.  In  the  Circuit 
Courts  of  Appeals :  Clark  v.  Pigeon  River  Improvement  Slide  &  Boom  Co.,  dec.  of  27  August  1931, 
Annual  Digest,  6  (1931-2),  p.  392;  The  Yulu,  dec.  of  16  June  1934,  Annual  Digest,  7  (1933-4), 
p.  454;  American  Trust  Co.  v.  Smyth  et  al.,  dec.  of  4  June  1956,  I.L.R.  24  (1957),  PP-  632,  636; 
also  in  the  District  Court,  D.  Massachusetts  in  The  Frances  Louise,  dec.  of  30  September  1924, 
Annual  Digest,  2  (1923-7),  p.  114. 

4  Hidalgo  County  Water  Control  v.  Hendrick  and  Board  of  County  Comissioners  v.  Aerolineas 
Peruanasa  (above,  p.  271  n.  6). 

5  Williston,  On  Contracts  (3rd  ed.),  vol.  4,  §  601,  pp.  303  et  seq.,  also  §  600,  p.  284. 

6  Cf.  an  earlier  dec.  of  23  June  1890,  RGZ  26,  pp.  117,  127. 

7  Geschaftshaus-  GmbH  v.  Schweizerische  Riickversicherungs-Gesellschaft,  dec.  of  8  November 
1930  in  RGZ  130,  pp.  220,  221,  also  Annual  Digest,  5  (1929-30),  p.  378.  In  very  similar  terms: 
Swiss-German  Mortgage  Agreement  case,  dec.  of  4  February  1931,  Juristische  Wochenschrift 
(1932),  p.  243,  also  Annual  Digest,  6  (193 1-2),  p.  386. 

8  Dec.  of  14  November  1931,  RGZ  134,  pp.  198,  202. 
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contractantes,  plutot  que  de  s’arreter  au  sens  litteral  des  termes  an 
opinion  shared  by  the  supreme  courts  of  Italy2  and  Austria.3 

There  is,  however,  some  indication  that  courts  have  not  been  entirely 
unaffected  by  the  trend  towards  a  more  objective  approach.  As  early  as 
1930  and  1932  the  German  Reichsgericht,  in  two  decisions  concerning  the 
interpretation  of  the  Treaty  of  Versailles,  used  language  that  has  strong 
textual  overtones: 

.  .  .  the  interpretation  [of  a  treaty  provision]  depends  only  on  what  both  contracting 
parties  concurrently  intended  to  mean  by  the  provision  and  in  this  respect  onl7  the 
objective  meaning  of  the  wording  can  be  relevant.4 

At  almost  the  same  time  the  Court  of  Appeal  of  Hamburg  took  a  strongly 
objective  view  when  it  held  in  a  case  concerning  a  multilateral  convention: 

The  suggestion  of  the  defendant  that  treaties,  unlike  statutes,  are  not  to  be  construed, 
above  all,  according  to  the  text,  but  according  to  the  intentions — not  by  themselves 
recognizable  from  the  text — of  the  contracting  parties,  is  doubtful  already  as  a  general 
principle  of  international  or  national  (treaty  and  contract)  law.  It  is  however  obviously 
wrong  in  a  case  like  the  present  one,  where  an  international  agreement  after  negotiations 
of  many  years  has  been  cast  into  the  form  of  a  statute  and  is  subject  to  subsequent, 
successive  ratification  by  a  great  number  of  states  which  have  participated  in  the  drafting 
to  varying  degrees.5 

In  a  more  recent  decision  the  Bundesgerichtshof  rejected  an  application  to 
hear  the  Federal  Chancellor,  the  Federal  Minister  of  Finance  and  the 
British  High  Commissioner  as  witnesses  to  investigate  the  intention  of  the 
contracting  parties  to  a  bilateral  agreement.  The  court  held  that  .  not 
the  internal  will  of  these  persons,  but  only  the  will  expressed  in  the  docu¬ 
ments  is  relevant’.6 

The  Swiss  Bundesgericht  in  a  decision  concerning  the  interpretation  of 
the  1930  Geneva  Convention  on  Bills  of  Exchange,  after  shortly  consider¬ 
ing  preparatory  work,  found  that  it  should  not  attribute  as  much  weight 
to  the  opinion  of  experts  drafting  an  international  convention  as  it  would 

1  Duke  of  Richmond  case,  Cour  de  Cassation  on  24  June  1839,  Kiss,  Repertoire,  vol.  1,  No.  926. 
See  also  Cour  d' Angers  in  the  Balserio  case  of  25  November  1954,  ibid.,  No.  927  and  Cour  de 
Paris  in  Soc.  Th.  Jansen  c.  Soc.  Heurtey  of  27  January  1955,  ibid.,  No.  930.  For  further  references 
see  Batiffol,  op.  cit.  (above,  p.  262  n.  2),  p.  40. 

2  Court  of  Cassation  in  Tacconi  v.  Societe  des  Produits  Chimiques,  dec.  of  27  July  1934,  Annual 
Digest,  7  (1933-4),  P-  435- 

3  Supreme  Court  in  Treaty  of  St.  Germain  ( Yugoslav  Liquidations)  case  of  11  April  1934, 
ibid.,  p.  296. 

4  Dec.  of  27  February  1930,  IPRspr.  (1930),  pp.  262,  263;  Sch.  v.  Germany,  dec.  of  14  April 
1932,  RGZ  137,  pp.  1,  7.  These  decisions  must,  however,  be  seen  in  the  perspective  of  a  general 
tendency  of  German  courts  to  interpret  the  obligations  imposed  on  Germany  in  the  Treaty  of 
Versailles  in  a  restrictive  manner. 

5  Liability  for  Collision  (Brussels  Convention)  case,  OLG  Hamburg,  dec.  of  29  June  1932, 
IPRspr.  (1932),  PP-  130,  131- 

6  Dec.  of  25  February  i960,  BGHZ  32,  pp.  76,  88.  See  also  the  decision  of  the  same  court  of 
12  June  1963,  BGHZ  39,  pp.  384,  387. 
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in  the  case  of  Swiss  legislation.  Even  more  than  in  the  case  of  municipal 
legislation  these  were  just  personal  opinions:  .  .  only  the  text,  which  is 
submitted  and  to  which  the  states  bind  themselves,  is  relevant’.1 

The  Court  of  Appeals  of  Milan,  interpreting  a  provision  on  nationality 
of  the  Treaty  of  Peace  with  Italy,  in  relying  on  a  decision  of  the  Permanent 
Court  of  International  Justice,2  overruled  a  decision  of  the  court  below, 
although  it  had  correctly  stated  the  intention  underlying  the  relevant 
Article,  on  the  reasoning  that : 

When  the  normative  content  of  a  treaty  is  looked  to,  the  paramount  consideration 
is  not  so  much  to  ascertain  what  the  parties  intended,  as  to  extract  rules  applicable  to 
the  actual  problems  for  the  solution  of  which  it  was  sought  to  provide.3 

By  way  of  summary  we  can  therefore  say  that  domestic  courts  have  in 
a  large  number  of  cases  taken  what  they  considered  to  be  the  intention 
of  the  contracting  parties  as  the  governing  principle  of  their  interpretation. 
In  some  cases,  as  in  some  English  and  American  decisions,  this  method 
was  expressly  based  on  the  presumptive  identity  of  rules  governing  the 
construction  of  both  treaties  and  contracts.  In  other  cases,  such  as  some 
German  decisions,  there  is  a  conspicuous  similarity  of  method  and  lan¬ 
guage  in  the  treatment  of  both  categories  of  agreement. 

The  recent  tendency  towards  a  more  objective  or  textual  approach,  as 
manifested  in  the  discussions  of  the  Institut  de  Droit  International  and  on 
the  Vienna  Convention,  including  the  deliberations  on  the  various  drafts, 
has,  however,  found  expression  in  a  number  of  cases  and  it  is  to  be  expected 
that  this  trend  will  continue. 

It  is  convenient  at  this  point  shortly  to  deal  with  another  aspect  of  the 
more  general  question  of  ‘intent  or  text’,  namely  the  doctrine  of  the  so- 
called  ‘plain’,  ‘natural’  or  ‘ordinary’  meaning. 

This  method,  if  such  it  may  be  called,  although  it  does  not  stand  in  con¬ 
tradiction  to  the  principle  of  investigating  above  all  the  intentions  of  the 
parties,  is  nevertheless  an  expression  of  a  more  textually  orientated  attitude. 
It  appears  that  courts  have  usually  resorted  to  it  whenever  the  wording  of 
the  treaty  seemed  to  be  such  a  clear  expression  of  the  will  of  the  parties 
that  they  considered  it  unnecessary  to  look  at  extrinsic  evidence  of  the 
underlying  intention. 


1  Scotoni  v.  Edward  King  AG,  dec.  of  19  June  1951,  BGE  77  II,  pp.  250,  254.  This  decision 
has  to  be  viewed  against  the  background  of  the  very  textual  approach  of  the  Bundesgericht  in 
matters  of  statutory  interpretation.  Viz.  Textor  AG  g.  Jakob  Rohner  AG,  dec.  of  29  January 
1930,  BGE  56  II,  pp.  66,  74:  ‘The  law  is  separated  at  the  time  of  promulgation  from  the  actual 
will  of  the  historical  legislator.’ 

2  Advisory  Opinion  No.  13,  Competence  of  the  I.L.O.  to  Regulate,  Incidentally,  the  Personal 
Work  of  the  Employer:  P.C.I.J.,  Series  B,  No.  13,  p.  19. 

3  Kozuh  v.  Uff.  Stato  Civile  di  Milano,  dec.  of  18  March  1952,  I.L.R.  19  (1952),  pp.  322, 
326. 
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Despite  the  fact  that  academic  writers  have  strongly  criticized  this 
doctrine  as  unscientific,  illogical  and  fallacious,1  it  found  its  entr\  into 
Article  31  of  the  Vienna  Convention.  From  the  cases  available  it  appears 
that  especially  English2  and  American3  courts  have  a  strong  inclination  to 
rely  on  this  rule.  In  the  words  of  Dr.  Lushington  in  the  case  of  The  Ionian 
Ships:  ‘.  .  .  I  hold  it  to  be  the  duty  of  every  Court  professing  to  administer 
the  Law  of  Nations  to  carry  into  effect  and  operation  the  plainest  terms  of 
a  treaty,  though  the  consequences  may  not  be  perceived.’4 

Or  as  the  Supreme  Court  of  the  United  States  has  formulated  it  in 
Santovincenzo  v.  Egan:  ‘As  treaties  are  contracts  between  independent 
nations  their  words  are  to  be  taken  in  their  ordinary  meaning  “as  under¬ 
stood  in  the  public  law  of  nations”.’5 

It  is  not  very  difficult  to  trace  the  origin  of  this  rule  back  into  the 
domestic  laws  of  the  respective  countries.  In  England  we  find  it  in  the  form 
of  the  so-called  ‘golden-rule’6  as  expressed  by  Lord  Wensleydale  in  Grey  v. 
Pearson:  ‘.  .  .  in  construing  wills  and  indeed  statutes,  and  all  written 
instruments,  the  grammatical  and  ordinary  sense  of  the  words  is  to  be 
adhered  to,  unless  that  would  lead  to  some  absurdity,  or  some  repugnancy 
or  inconsistency  with  the  rest  of  the  instrument,  .  .  .’7.  Or  in  the  words  of 
an  American  court:  ‘In  construing  the  terms  of  a  contract,  where  the  terms 
are  plain  and  unambiguous,  it  is  the  duty  of  the  court  to  construe  it  as  it 
stands,  even  though  the  parties  may  have  placed  a  different  construction 
on  it.’8 

1  C.  C.  Hyde,  op.  cit.  (above,  p.  273  n.  1),  vol.  2,  p.  1470,  also  in  American  Journal  of  Inter¬ 
national  Lazo,  27  (1933),  pp.  502  et  seq. ;  Sir  Hersch  Lauterpacht,  The  Development  of  International 
Law  by  the  International  Court  (1958),  pp.  52  et  seq.,  also  in  Annuaire  de  Vlnstitut  de  Droit 
International ,  43  (1950-1),  pp.  377  et  seq.;  Lord  McNair,  op.  cit.  (above,  p.  255  n.  3),  pp.  366 
et  seq.;  for  an  extensive  discussion  see  S.  Neri,  op.  cit.  (above,  p.  256  n.  1),  pp.  69  et  seq. 

2  The  Jonge  Josias  (1809),  Edw.  128;  The  Franciska  (1855),  2  Sp.  113,  150;  The  Ionian  Ships 

(1855),  2  Sp.  212;  Ellerman  Lines  Ltd.  v.  Murray,  [1930]  P.  W7,  209,  [1931]  A.C.  126,  131,  147, 

148;  Lord  Russell  of  Killowen  in  his  dissenting  opinion  in  Philippson  v.  Imperial  Airways  Ltd., 

[1939]  A.C.  332,  356;  Bank  voor  Handel  v.  Stafford,  [1953]  1  Q.B.  248,  273.  Cf.  also  a  decision 
of  the  Supreme  Court  of  Canada  of  15  March  1932  in  Re  Arrow  River  &  Tributaries  Slide  & 
Boom  Co.,  Annual  Digest,  6  (193 1-2),  pp.  7,  9. 

3  U.S.  Supr.  Ct.:  Santovincenzo  v.  Egan,  284  U.S.  30,  also  Annual  Digest,  6  (1931-2),  p.  398; 
Warren  v.  U.S.  340  U.S.  523,  also  I.L.R.  19(1952),  pp.  464,  466;  Court  of  Appeals  of  New  York: 
Matter  of  Zalewski,  dec.  of  13  April  1944,  Annual  Digest,  12  (1943-5),  PP-  24s,  248 ;  District  Court, 
Southern  District,  New  York:  Watson  et  al.  v.  Hoey,  dec.  of  6  July  1943,  Annual  Digest,  12 
(1943-5),  pp.  273,  275  ;  Court  of  Military  Appeals:  U.S.  v.  Dickenson,  dec.  of  30  September  1955, 
I.L.R.  22  (19SS),  pp.  926,  928 ;  U.S.  v.  Cadenhead  et  al.,  dec.  of  6  December  1963,  I.L.R.  34,  pp. 
192,  195- 

4  Loc.  cit.  (this  page,  n.  2),  at  p.  227. 

5  Loc.  cit.  (this  page,  n.  3),  at  p.  40,  quoting  Geofroy  v.  Riggs,  133  U.S.  258,  271. 

6  More  generally  on  the  ‘golden-rule’  see  Odgers,  The  Construction  of  Deeds  and  Statutes 
(5th  ed.),  pp.  439  et  seq. 

7  (1857)  6  H.L.C.  61,  106. 

8  Cernohorsky  v.  Northern  Liquid  Gas  Co.,  Supreme  Court  of  Wisconsin,  dec.  of  8  February 
1955,  North  Western  Reporter,  2nd  series,  vol.  68,  pp.  429,  433.  Generally  on  this  rule  in  American 
courts  see  Williston,  On  Contracts  (3rd  ed.),  vol.  4,  §  609,  pp.  403  et  seq. 
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IV 


The  ‘Object  and  Purpose’  Doctrine 
(Teleological  Approach) 

The  third  approach  mentioned  by  the  International  Law  Commission, 
that  of  attaching  decisive  importance  to  the  ‘object  and  purpose’  of  the 
treaty,1  is  represented  in  the  text  adopted  by  the  Vienna  Conference  on 
the  Law  of  Treaties  by  the  concluding  words  of  Article  31,  para,  i.2  Their 
effect  is,  however,  very  much  restricted  by  their  being  linked  with  the 
provision  concerning  the  ordinary  meaning  of  the  terms  in  their  context, 
which  is  then  defined  in  the  subsequent  paragraph  very  narrowly.3  Warn¬ 
ings  against  over-emphasis  of  the  teleological  approach  had  already  been 
given  by  Mr.  de  Luna  in  the  International  Law  Commission4  and  in  the 
Vienna  Conference  the  Uruguayan  delegate  strongly  opposed  a  United 
States  amendment  that  would  have  separated  the  object  and  purpose  of 
the  treaty  from  the  context,  ‘two  elements  that  were  in  juxtaposition  in  the 
Commission’s  draft.  The  Commission  had  deliberately  referred  to  the 
object  and  purpose  of  the  treaty  as  the  most  important  part  of  the  context, 
not  as  an  independent  element,  since  the  latter  course  might  lead  to  dis¬ 
torted  interpretations,  and  open  the  door  to  the  teleological  method  that 
might  result  in  a  subjective  and  self-interested  approach.’5 

If  there  is  one  good  example  in  the  practice  of  domestic  courts  of  the 
application  of  the  teleological  method  in  a  self-interested  manner,  then  it 
is  the  decision  of  a  French  court,  the  Cour  de  Douai,  concerning  the  peace- 
treaty  with  Germany:  ‘Le  traite  de  Versailles  ayant  ete  conclu  en  faveur 
des  Allies,  il  est  inadmissible  que  son  interpretation  puisse  se  retourner 
contre  leurs  interets  certains.’6 

It  can  be  said  that  the  approach  of  English  courts  in  this  matter  has 
been  a  cautious  one.  In  referring  to  the  ‘spirit’  of  the  treaty,  Judges  never 


1  This  is  particularly  favoured  by  L.  Cavare,  Le  Droit  international  public  positif  (2nd  ed.), 
vol.  2,  p.  1 13,  and  A.  Favre,  Annuaire  suisse  de  droit  international,  17  (i960),  p.  89,  also  G.  Dahm, 
op.  cit.  (above,  p.  272  n.  2),  vol.  3,  p.  51.  See  also  Art.  19  of  the  Harvard  Research  Draft  Conven¬ 
tion,  American  Journal  of  International  Law,  29  (1935).  Supp.  II,  pp.  937  et  seq. 

2  See  on  this  point  F.  G.  Jacobs,  International  and  Comparative  Law  Quarterly,  18  (1969), 

who  thinks  that  the  provision  on  subsequent  practice  points  towards  a  teleological  approach 
(at  p.  327  and  more  generally  pp.  335  et  seq.).  . 

3  For  a  strong  criticism  of  this  provision  see  G.  Gottlieb,  ‘The  Interpretation  of  Treaties  by 
Tribunals’,  Proceedings  of  the  American  Society  of  International  Law,  63  (1969),  pp.  122  et  seq. 

4  Yearbook  of  the  International  Law  Commission  (1966-I),  pt.  II,  p.  193. 

5  31st  meeting  of  the  Committee  of  the  Whole,  Summary  records,  U.N.  Doc.  A/CONF. 

39/11,  p.  170.  , 

6  Bourgeois- Gossez  et  Mahieu-Six  c.  Ministere  public,  dec.  of  24  December  1924,  Kiss,  Reper¬ 
toire,  vol.  1,  No.  931.  For  other  French  decisions  relying  on  the  object  of  the  treaty  see  Cour  de 
Paris  in  d’Oldenbourg  c.  Serebriakoff,  dec.  of  8  June  193s,  ibid.,  No.  921;  Cour  de  Besanfon  in 
Longmore  Bros.  c.  Clere,  dec.  of  13  January  i933>  ibid.,  No.  922. 
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purported  to  depart  from  the  actual  text  before  them  and  made  it  clear 
that  what  they  really  meant  was  that  provisions  had  to  be  taken  in  their 
context,  that  ‘all  articles  in  a  treaty  must  be  taken,  both  in  the  letter  and 
the  spirit,  as  one  stipulation  and  contract’.1 

The  strongest  statement  in  favour  of  a  teleological  interpretation  came 
probably  from  Lord  Herschell  C.J.,  delivering  judgment  in  the  Privy 
Council,  when  he  said  in  Imperial  Japanese  Government  v.  P.  &  O.  Steam 
Navigation  Co.: 

The  treaties  must  be  interpreted  according  to  their  manifest  spirit  and  intent. 
In  construing  such  instruments  a  too  slavish  adherence  to  the  letter  would  be  out  of 
place,  although,  of  course,  violence  must  not  be  done  to  the  language  used.2 

In  Grein  v.  Imperial  Airways  Ltd.  Greene  L.J.,  interpreting  the  Warsaw 
Convention,  1929,  only  had  the  general  objects  in  mind  ‘so  far  as  they 
appear  from  the  language  used  and  the  subject-matter  with  which  it  deals’.3 

In  a  prize  case  before  the  Judicial  Committee  of  the  Privy  Council,  The 
RannveigP  the  court  had  to  interpret  the  Norwegian-American  Agreement 
of  1918.  Lord  Sumner  after  stating  generally,  ‘The  Norwegian-American 
Agreement  had  on  its  face  many  objects,  and  in  construing  it  they  may 
well  be  borne  in  mind’,5  when  confronted  with  the  suggestion  of  construing 
the  Convention  in  accordance  with  a  particular  purpose  underlying  it,  said : 

It  [i.e.  this  alleged  purpose]  may  be  so,  but  their  Lordships  cannot  undertake  to 
determine  the  meaning  of  a  written  agreement  by  considering  the  results  which  may 
follow  from  its  terms.  .  .  .  The  agreement  as  a  whole  has  compromise  writ  large  upon  the 
face  of  it.  One  stipulation  answers  another;  but  who  can  now  estimate  the  relative 
weight  of  each  ?  Their  Lordships  have  no  information  before  them  which  would  be  an 
adequate  justification  for  giving  to  particular  phrases  a  meaning  based  on  the  precise 
objects  or  the  relative  importance  of  the  various  clauses,  and  must  perforce  refer  to  the 
words  used  for  their  meaning.6 

This  relative  restraint  of  English  courts  in  this  matter  is  all  the  more 
remarkable  in  the  light  of  the  teleologically  orientated  rules  of  interpreta¬ 
tion  of  statutes  first  laid  down  in  Heydon's  case.7 

American  courts,  although  they  will  also  read  treaty  provisions  in  the 
light  of  other  articles  of  the  same  treaty8  seem  to  have  treated  what  they 

1  Les  Quatres  Freres,  (1778)  H  &  M  170,  173,  viz.  also  The  Vryheid  (No.  1),  (1778)  H  &  M 
188,  192. 

2  [1895]  A.C.  644,  657  (Treaty  of  Peace,  Friendship  and  Commerce  with  Japan,  1858);  cf.  also 
In  re  Arton,  [1896]  1  Q.B.  509,  517  (Extradition);  H.M.  Procurator  in  Egypt  v.  Deutsches  Kohlen 
Depot,  [1919]  A.C.  291,  299  (a  prize  case  concerning  the  Suez  Canal  Convention,  1888). 

3  [i937]  1  K  B.  50,  74>  see  also  76.  4  r lg22 ]  ,  a  C  07 

5  At  99.  6  At  I0i. 

7  (1584)  3  Co.  Rep.  7.  See  Odgers,  op.  cit.  (above,  p.  278  n.  6),  at  pp.  297  et  seq.,  245  et  seq. 
It  seems  probable  that  the  courts  in  the  above  cases  were  more  influenced  by  the  rule,  applicable 
to  both  statutes  and  contracts,  that  the  document  has  to  be  interpreted  as  a  whole  and  that  pro¬ 
visions  must  not  be  looked  at  in  isolation. 

e.g.  Disti  ict  Court,  Southern  District,  New  \  01k,  in  Komlosv.  Compagnie  National e  Air  France, 
dec.  of  14  July  1952,  I.L.R.  20  (1953),  pp.  417,  422. 
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presumed  to  be  the  object  and  purpose  underlying  the  treaty  as  an  inde¬ 
pendent  factor  in  its  interpretation.1  In  Sullivan  et  al.  v.  Kidd,  a  case  con¬ 
cerning  a  Consular  Convention  with  Britain,  the  United  States  Supreme 
Court  refused  to  accept  an  interpretation  given  by  the  appellant  as  ‘such 
construction  is  inconsistent  with  the  general  purpose  and  object  of  such 
conventions  .  .  ,’.2 

Or  as  the  Court  of  Appeals  of  New  York  put  it  in  Eck  v.  United  Arab  Air¬ 
lines,  Inc.,  a  case  concerning  the  Warsaw  Convention,  1929: 

The  proper  procedure  now  is  to  examine  the  Treaty  as  a  whole,  along  with  its 
history,  and,  in  particular,  to  look  into  the  problems  which  it  was  intended  to  solve. 

This  process  displays  the  purposes  underlying  the  Treaty’s  adoption.3 

The  German  Reichsgericht,  although  it  held  the  total  contents  of  a 
treaty  to  be  decisive4  and  considered  the  purpose  of  the  treaty  as 
evidence  of  the  intention  of  the  parties  together  with  wording  and  history 
of  origin,5  said: 

Nevertheless  [in  interpreting  an  international  agreement]  more  significance  will 
generally  have  to  be  attributed,  in  case  of  doubt,  to  the  wording  of  an  individual 
provision,  than  in  the  interpretation  of  rules  of  municipal  law  by  the  judge  of  the 
domestic  state.6 

And  a  few  years  later  the  Reichsgericht  made  it  quite  clear  that  the  con¬ 
tents  of  treaties  as  ascertained  from  their  text  and  history  would  override 

1  See  Wright  v.  Henkel  in  the  Supreme  Court  of  the  United  States,  190  U.S.  40,  57  quoted 
above,  p.  275. 

2  254  U.S.  433,  440.  This  was  shortly  after  the  court  had  found  that  principles  of  contract 
interpretation  were  equally  applicable  to  treaties  (above,  p.  271).  For  an  apparently  identical  rule 
in  the  interpretation  of  contracts  see  Williston,  On  Contracts  (3rd  ed.),  vol.  4,  §§  6iob,  619,  620.  For 
further  cases  of  reliance  on  the  obj ect  and  purpose  by  the  U.S.  Supreme  Court  see  Ross  v.  McIntyre, 
140  U.S.  453,  457  (On  the  Consular  Convention  with  Japan,  1857);  Ford  v.  United  States,  273 
U.S.  593,  618  (On  a  Treaty  with  Great  Britain  of  1924);  Todok  et  al.  v.  Union  State  Bank  of 
Harvard,  Nebraska  et  al.,  281  U.S.  449,  454  (On  a  treaty  with  Sweden  and  Norway);  Santovin- 
cenzo  v.  Egan,  284  U.S.  30,  37  (On  the  Consular  Convention  with  Italy,  1878);  Warren  v.  U.S., 
340  U.S.  523,  527  (On  the  I.L.O.  Convention,  1936,  concerning  the  Liability  of  Shipowners), 
also  in  I.L.R.  19  (1952),  p.  464;  Maximov  v.  U.S.,  373  U.S.  49,  55  (On  an  Income  Tax  Con¬ 
vention  with  Britain),  also  in  I.L.R.  34,  pp.  187,  190.  Also  Court  of  Appeals,  2nd  Circuit  in  Grey 
et  al.  v.  American  Airlines  Inc.,  dec.  of  7  November  1955,  I.L.R.  22  (1955),  pp.  160,  165;  5th 
Circuit:  U.S.  v.  Morris,  dec.  of  25  February  1958,  I.L.R.  26  (1958-II),  pp.  579,  584;  Board  of 
County  Commissioners  etc.  v.  Aerolineas  Peruanasa  S.A.  et  al.,  dec.  of  31  August  1962.  I.L.R.  33, 
pp.  410,  41 1 ;  U.S.  Court  of  Claims :  Flying  Tiger  Line,  Inc.  v.  United  States,  dec.  of  1 1  February 
1959,  I.L.R.  28,  pp.  99,  105. 

3  Dec.  of  3  December  1964,  I.L.R.  35,  pp.  239,  241.  Also  Supreme  Court  of  New  York,  N.Y. 
County,  in  American  Smelting  etc.  v.  Philippine  Airlines  Inc.,  dec.  of  21  June  1954,  I.L.R.  21  (1954), 
pp.  286,  288;  Supreme  Court  of  Massachusetts  in  Universal  Adjustment  Corporation  v.  Midland 
Bank  Ltd.,  dec.  of  9  January  1933,  North  Eastern  Reporter,  vol.  184,  pp.  152,  164. 

4  Dec.  of  20  May  1922,  RGZ  104,  pp.  352,  356. 

5  Geschaftshaus  case,  RGZ  130,  pp.  220,  221,  quoted  above,  p.  275;  also  RGZ  104,  p.  352, 
and  Swiss— German  Mortgage  Agreement  case,  dec.  of  4  February  1931,  Juristische  W o chens chr if t 
(1932-I),  p.  243. 

6  Ibid. 
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considerations  of  object  and  purpose.1  But  in  a  more  recent  decision 
of  the  Bundesgerichtshof  on  the  Extradition  T  reaty  with  Switzerland  of 
1874,  the  court  after  admitting  that  the  relevant  provision,  if  looked  at  in 
isolation,  might  give  the  impression  that  extradition  was  left  to  the  dis¬ 
cretion  of  the  requested  State,  nevertheless  held : 

However  an  interpretation  which  meets  the  purpose  of  the  obligations  under  the 
Treaty  must  lead  to  the  result  that  [the  relevant  provision]  equally  imposes  a  duty 
upon  the  requested  State  to  grant  extradition.2 

Apart  from  these  examples,  decisions  of  courts  in  Switzerland3  the 
Netherlands,4  Poland,5  Japan,6  Argentina7  and  Singapore8  can  be  found, 
which  refer  to  the  purpose,  spirit,  underlying  idea  and  tenor  of  treaties. 

The  whole  concept  of  interpreting  treaties  according  to  their  ‘object 
and  purpose’  is  in  fact  only  a  logical  step  from  that  of  the  intention  of  the 
parties.  It  assumes  that  there  is  a  common  intention  of  the  parties  under¬ 
lying  the  whole  of  the  treaty  with  respect  to  the  situation  they  want  to 
remedy  and  the  end  they  wish  to  achieve.  The  text  of  the  treaty  constitutes 
only  the  means  for  the  achievement  of  this  common  intention.  The  judge 
applying  the  teleological  method  therefore  draws  his  conclusion  from, 
inter  alia ,  the  form  these  means  have  taken  to  the  ends  they  were  meant  to 
serve  and  only  then  applies  the  former  accordingly.  Or,  in  other  words,  this 
method  starts  off  with  what  can  only  be  the  result  of  the  whole  exercise.9 

In  order  to  ascertain  the  object  and  purpose  the  judge  entrusted  with  the 
application  of  a  treaty  has  in  fact  to  perform  a  highly  complicated  task  of 
interpretation,  taking  into  account  not  only  the  wording  of  the  agreement 
but  all  kinds  of  extrinsic  evidence  of  possibly  doubtful  value.  Only  then 
will  he  be  able  to  apply  the  result  of  his  speculations  to  the  provision  before 
him  in  a  secondary  process  of  interpretation.  Where  will  such  a  judge, 


1  Dec.  of  20  May  1933,  RGZ  140,  pp.  353,  357  et  seq.  All  these  decisions  concerned  a  German— 
Swiss  mortgage-agreement. 

2  Re  Gerber,  dec.  of  n  April  1957,  BGHSt.  10,  p.  221,  also  I.L.R.  24  (1957),  p.  493. 

3  Frigerio  v.  Eidg.  Verkehrs-  und  Energiewirtschaftsdepartement,  Bundesgericht,  dec.  of 
22  November  1968,  BGE  94  I,  p.  669  (Treaty  on  Traffic  on  the  Rhine  with  Baden,  1879). 

4  Bukowsky  v.  Management  of  the  Bank  for  Social  Insurance,  Central  Court  of  Appeal  in 
Administrative  Law  Cases,  dec.  of  2  April  1958,  I.L.R.  26  (1958-11),  p.  587  (Treaty  on  Social 
Insurance  with  Germany,  1951). 

s  Diirrenberg  v.  Polish  State  Treasury,  Supreme  Court,  dec.  of  29  September  1922,  Annual 
Digest,  1  (1919-22),  p.  339  (Treaty  of  Versailles). 

6  G.M.  Casaregi  Compagnia  di  Navigazione  e  Commercio  S.P.A.  v.  Nishi  Shoji  Kabushiki 
Kaisha,  District  Court  of  Tokyo,  dec.  of  20  August  1959,  I.L.R.  28,  pp.  525,  530  et  seq.  (Con¬ 
vention  on  the  Execution  of  Foreign  Arbitral  Awards,  1927). 

7  Hardoy  v.  Universidad  Nacional  de  Buenos  Aires,  Federal  Supreme  Court,  dec.  of  21  August 
1933.  Annual  Digest  7  (1933-4),  P-  442  (South  American  Convention  on  the  Exercise  of  Liberal 
Professions,  1889). 

8  Public  Trustee  v.  Chartered  Bank  of  India,  Australia  and  China,  Original  Civil  Jurisdiction, 
dec.  of  21  February  1956,  I.L.R.  23  (1956),  pp.  687,  699  (Peace  Treaty  with  Japan). 

9  See  the  observations  made  by  Lord  Sumner  in  The  Rannveig,  above,  p.  280. 


BY  DOMESTIC  COURTS 


283 

however,  find  an  ‘object  and  purpose’  in  a  treaty  the  text  of  which,  as  is  so 
often  the  case,  represents  the  bare  minimum  of  agreement,  a  compromise 
that  serves  quite  different  purposes  to  different  contracting  parties?  In 
many  cases  the  only  truly  common  intention  of  the  contracting  parties  will 
be  to  regulate  a  matter  by  some  binding  rules.  How  these  rules  later  emerge 
is  then  subject  to  prolonged  and  hard  bargaining  characterized  by  mutual 
concessions  in  order  to  find  a  formula  acceptable  to  both  or  all  participants. 
It  is  only  by  this  formula  that  States  eventually  bind  themselves  and  it  is 
hardly  for  the  courts  to  enlarge  or  restrict  the  rights  and  obligations  under 
it  by  reference  to  ideas  and  concepts  that  do  not  necessarily  result  from  the 
text  itself. 

The  distinction  of  this  teleological  approach  from  the  legitimate 
endeavour  to  read  a  provision  in  the  light  of  the  treaty  as  a  whole  is  probably 
often  a  fine  one  and,  as  the  practice  has  shown,  the  line  will  not  always 
be  easy  to  draw.  It  is  nevertheless  believed  to  be  important. 

V 

‘Liberal’  or  Extensive  Construction  and  the 
Principle  of  Restrictive  Interpretation 

We  have  so  far  dealt  with  rather  general  concepts  and  ideas  enunciated 
by  courts  in  interpreting  treaties.  These  attitudes  based  on  text,  intention 
or  object,  although  they  may  be  of  decisive  importance  to  the  result  of  the 
construction,  hardly  deserve  the  name  of  rules  and  will  on  account  of  their 
vagueness  in  most  cases  constitute  a  very  unsatisfactory  guideline  to  the 
judge  trying  to  rely  on  them.  The  last  part  of  this  article  will,  therefore, 
be  devoted  to  the  examination  of  a  more  specific  aspect  of  this  question: 
the  rule,  developed  by  American  courts  and — to  a  lesser  degree — by  those 
of  other  countries,  of  ‘liberal’,  ‘effective’  or  ‘extensive’  interpretation  and 
its  counterpart,  mainly  advocated  by  the  courts  of  Germany,  of  ‘restrictive’ 
construction  of  treaty  provisions. 

The  so-called  principle  of  ‘liberal  construction’  was  first  formulated  in 
the  United  States  Supreme  Court  by  Mr.  Justice  Story  in  1830  in  Shanks 
v.  Dupont ,  a  case  concerning  the  interpretation  of  the  Jay  Treaty,  1794,  in 
the  following  words : 

If  the  treaty  admits  of  two  interpretations,  and  one  is  limited,  and  the  other  liberal ; 
one  which  will  further,  and  the  other  exclude,  private  rights ;  why  should  not  the  most 
liberal  exposition  be  adopted  ?' 

In  Hauenstein  v.  Lynhamp  this  rule  was  repeated  in  a  case  concerning 
the  right  to  a  real  estate,  of  the  heirs,  living  in  Switzerland,  of  a  Swiss 

2  100  U.S.  483. 


1  3  Pet.  242,  249. 
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citizen,  and  which  involved  the  interpretation  of  the  treaty  between  the 
United  States  and  the  Swiss  Confederation  of  1850.  The  word  ‘private’ 
before  ‘rights’  was,  however,  dropped  so  that  the  rule,  although  clearly 
referring  to  private  rights  in  the  particular  case,  had  a  different  appearance : 

Where  a  treaty  admits  of  two  constructions,  one  restrictive  as  to  the  rights  that  may 
be  claimed  under  it,  and  the  other  liberal,  the  latter  is  to  be  preferred.1 

This  was  repeated  under  very  similar  circumstances  by  the  Supreme 
Court  in  Geofroy  v.  Riggs,2  interpreting  a  treaty  with  France  of  1800. 

In  Asakura  v.  Seattle 3  the  same  court  was  confronted  with  the  question 
whether  the  term  ‘trade’,  used  in  a  treaty  of  1911  between  the  United 
States  and  Japan  granting  liberty  to  each  other’s  subjects  to  carry  on  trade, 
was  wide  enough  to  embrace  the  business  of  a  pawnbroker.  After  reiterat¬ 
ing  the  rule4  the  court  decided  the  question  in  the  affirmative. 

In  a  similar  case  Jordan  v.  Tashiros  concerning  the  same  treaty  (the 
question  was  here  whether  the  operation  of  a  hospital  fell  within  the  scope 
of  the  treaty)  the  Supreme  Court  before  resorting  to  the  same  rule,  found 
it  necessary  to  substantiate  it  by  reference  to  the  principles  of  ‘good  faith’ 
and  that  of  the  ‘apparent  intention  of  the  parties’ : 

The  principles  which  should  control  the  diplomatic  relations  of  nations,  and  the 
good  faith  of  treaties  as  well,  require  that  their  obligations  should  be  liberally  construed 
so  as  to  effect  the  apparent  intention  of  the  parties  to  secure  equality  and  reciprocity 
between  them.  .  .  .  Upon  like  ground,  where  a  treaty  fairly  admits  of  two  constructions, 
one  restricting  the  rights  that  may  be  claimed  under  it  and  the  other  enlarging  them, 
the  more  liberal  construction  is  to  be  preferred.6 

Similarly  in  Nielsen  v.  Johnson 7  the  same  court  before  presenting  the 
rule  as  applicable  to  a  provision  concerning  exemption  from  taxation, 
contained  in  a  Treaty  with  Denmark  of  1826,  pointed  to  the  reason  for  the 
reliance  on  the  ‘liberal’  rule:  ‘Treaties  are  to  be  liberally  construed  so  as  to 
effect  the  apparent  intention  of  the  parties.’8 

In  Factor  v.  LaubenheimeG  the  Supreme  Court  had  to  construe  the  mean¬ 
ing  of  a  ‘double-criminality  rule’  contained  in  an  Extradition  Treaty  of 
1842  (supplemented  1889)  with  Britain.  In  holding  that  the  treaty  required 
extradition,  Mr.  Justice  Stone,  delivering  the  opinion  of  the  court,  said: 

In  choosing  between  conflicting  interpretations  of  a  treaty  obligation,  a  narrow  and 
restricted  construction  is  to  be  avoided  as  not  consonant  with  the  principles  deemed 
controlling  in  the  interpretation  of  international  agreements.  Considerations  which 
should  govern  the  diplomatic  relations  between  nations,  and  the  good  faith  of  treaties, 
as  well,  require  that  their  obligations  should  be  liberally  construed  so  as  to  effect  the 
apparent  intention  of  the  parties  to  secure  equality  and  reciprocity  between  them.  For 

1  At  487.  2  133  U.S.  258,  271.  3  265  U.S.  332. 

4  At  342.  s  278  U.S.  123.  6  At  127. 

7  279  U.S.  47.  8  At  51.  9  290  U.S.  276. 
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that  reason  if  a  treaty  fairly  admits  of  two  constructions,  one  restricting  the  rights 
which  may  be  claimed  under  it,  and  the  other  enlarging  them,  the  more  liberal  con¬ 
struction  is  to  be  preferred.1 

This  case  is  of  particular  importance  for  demonstrating  what  the  Supreme 
Court  meant  by  ‘liberal  construction’.  In  it,  unlike  in  previous  cases,  the 
court  was  not  concerned  with  private  rights  granted  to  foreign  nationals, 
and  the  rights,  which  were  here  construed  so  as  to  enlarge  them  in  case  of 
doubt,  were  in  fact  the  rights  of  Britain  to  demand  the  surrender  of  the 
fugitive  criminal. 

In  Bacardi  Corporation  of  America  v.  Domenech 2  the  question  before  the 
Supreme  Court  was  whether  Puerto  Rican  legislation,  discriminating 
against  foreign  trade  marks,  was  in  conflict  with  the  General  Inter- 
American  Convention  for  Trade  Mark  and  Commercial  Protection  of  1929. 
The  court  found  the  familiar  rule  of  ‘enlarging  rights’  applicable  also  to 
this  multilateral  convention.  In  slight  modification  of  the  cases  quoted 
above,  the  court  gave  as  its  reason :  ‘According  to  the  accepted  canon,  we 
should  construe  the  treaty  liberally  to  give  effect  to  the  purpose  which 
animates  it.’3 

In  a  more  recent  decision  Kolovrat  et  al.  v.  Oregon 4  the  Supreme  Court 
had  to  interpret  a  most-favoured  nation  clause  contained  in  a  treaty  with 
Serbia  of  1881.  After  admitting  that  two  plausible  meanings  could  be 
gathered  from  the  treaty  the  court  said: 

We  cannot  accept  the  state  court’s  more  restrictive  interpretation  when  we  view  the 
Treaty  in  the  light  of  its  entire  language  and  history.  This  court  has  many  times  set 
its  face  against  treaty  interpretations  that  unduly  restrict  rights  a  treaty  is  adopted  to 
protect.5 

Later,  it  added  that,  if  the  court  adopted  another  interpretation  than  the 
one  granting  the  wider  rights, 

.  .  .  the  Treaty’s  effectiveness  in  achieving  its  express  purpose  of  ‘facilitating  .  .  . 
commercial  relations’  would  obviously  be  severely  limited.  It  is  not  in  such  a  niggardly 
fashion  that  treaties  designed  to  promote  the  freest  kind  of  traffic,  communications  and 
associations  among  nations  and  their  nationals  should  be  interpreted,  unless  such  an 
interpretation  is  required  by  the  most  compelling  necessity.  There  is  certainly  no  such 
compulsion  in  the  1881  Treaty’s  language  or  history.6 

This  practice  of  liberal  or  extensive  interpretation  has  been  followed  in 
the  decisions  of  other  Federal  and  state  courts,7  sometimes  mentioning 

1  At  293.  2  311  U.S.  150.  3  At  163. 

4  366  U.S.  187.  5  At  192  et  seq.  6  At  194. 

7  e.g.  Court  of  Appeals,  Fifth  Circuit  in  Board  of  County  Commissioners  etc.  v.  Aerolineas 
Peruanasa  S.A.  et  al.,  dec.  of  31  August  1962,  I.L.R.  33,  pp.  410,  41 1 !  Supreme  Court  of  Cali¬ 
fornia  in  State  v.  Tagami  in  1925,  Annual  Digest,  3  (1925-6),  p.  383;  Supreme  Court  of  Kansas 
in  Olsson  v.  Savage  in  1925,  Annual  Digest,  3  (1925-6),  p.  361 ;  Supreme  Judicial  Court,  Massa¬ 
chusetts  in  Universal  Adjustment  Corp.  v.  Midland  Bank  Ltd.,  dec.  of  3  January  1933,  Annual 
Digest,  8  (1935-7),  PP-  460,  463.  For  further  references  see  Hackworth,  Digest,  vol.  5,  p.  256. 
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either  the  ‘purpose’  of  the  treaty1  or  the  good  faith  and  the  intentions  of 
the  parties’  underlying  it,2  as  compelling  its  adoption.  Here  too  we  some¬ 
times  find  the  popular  reference  to  domestic  rules  of  construction: 

This  court  would  not  readily  lean  to  favour  a  restricted  construction  of  language, 
as  applied  to  the  provisions  of  a  treaty,  which  always  combines  the  characteristics  of 
a  contract,  as  well  as  law.3 

We  can  therefore  say  that  the  Supreme  Court  of  the  United  States, 
followed  by  courts  below,  has  developed  a  rule  whereby  treaty  provisions 
have  to  be  interpreted  so  as  to  give  a  larger  scope  to  rights  granted  by 
them  if  more  than  one  interpretation  is  feasible.  The  ‘purpose  of  the  treaty’, 
the  intentions  of  the  parties  and  the  principle  of  good  faith  have  sometimes 
been  adduced  as  necessitating  this  rule.  Those  courts  have  applied  the  rule 
to  private  rights  but  also  to  the  rights  granted  to  another  contracting  party 
to  the  treaty,  to  bilateral  as  well  as  multilateral  conventions. 

Treaty  provisions,  like  other  legal  norms,  create  rights  and  obligations. 
An  interpretation  giving  a  larger  scope  to  one  aspect  of  these  norms,  ‘the 
right  which  may  be  claimed  under  it’,  therefore  necessarily  also  does  the 
same  for  the  obligation  corresponding  to  it ;  and  the  result  is  inevitably  an 
extensive  interpretation. 

Looking  at  the  labelling  of  the  rule  with  the  word  ‘liberal’,  one  cannot 
help  agreeing  with  Corbin’s  remarks  referring  to  a  similar  situation  in  the 
field  of  contracts: 

A  distinction  is  often  attempted  between  ‘strict’  interpretation  and  ‘liberal’  inter¬ 
pretation;  and  since  ‘liberal’  is  a  word  that  is  likely  to  excite  pleasurable  emotions,  one 
making  such  a  distinction  usually  prefers  the  ‘liberal’  kind.  Every  one  who  uses  a  word 
or  phrase  is  just  as  free  as  was  Humpty  Dumpty  to  give  it  any  meaning  that  he  desires ; 
but  it  may  take  much  circumlocution  and  play-acting  to  make  others  aware  of  that 
meaning.  The  hearer  and  interpreter  of  words  used  by  another  person  is  also  as  free 
as  was  Humpty  Dumpty  to  give  those  words  any  meaning  that  he  desires;  but  he 
had  better  be  careful  before  he  acts  upon  that  interpretation.  If  ‘liberal’  interpreta¬ 
tion  means  the  Humpty  Dumpty  kind,  the  pleasurable  emotions  are  likely  to  be  of 
short  duration.4 

It  would,  however,  be  wrong  to  conclude  from  this  practice  that  Ameri¬ 
can  courts  have  always  attributed  the  widest  and  most  extensive  meaning 

1  e.g.  Court  of  Appeals,  Ninth  Circuit,  in  American  Trust  Co.  v.  Smyth  et  al.,  dec.  of  8  July 
1957,  in  I.L.R.  24  (1957),  p.  632;  Supreme  Court  of  Kansas  in  Vietti  et  al.  v.  George  K.  Mackie 
Fuel  Co.,  dec.  of  7  May  1921,  197,  Pacific  Reporter,  pp.  881,  883 ;  Court  of  Appeals  of  New  York 
in  Matter  of  Zalewski,  dec.  of  13  April  1944,  Annual  Digest,  12  (1943-5),  PP-  245>  246;  District 
Court  of  Appeal,  1st  District,  California,  In  re  Arbulich’s  Estate,  dec.  of  24  September  1952, 
I.L.R.  19  (1952),  pp.  393,  397  (overruled  by  the  Supreme  Court  of  California,  I.L.R.  20  (1953), 
p.  292). 

2  District  Court  of  Alaska,  3rd  Div.,  In  re  Naka’s  License,  dec.  of  5  November  1934,  Annual 
Digest,  10  (1941-2),  pp.  412,  414;  Supreme  Court  of  New  York  in  Magnani  v.  Hartnett,  dec.  of 
11  July  1939,  Annual  Digest,  9  (1938-40),  pp.  368,  369. 

3  Matter  of  Zalewski  and  In  re  Arbulich’s  Estate  (this  page,  n.  1). 

4  Corbin,  On  Contracts  (one  vol.  edn.,  1952),  p.  490. 
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possible  to  the  treaties  concluded  by  the  executive.  Thus  in  the  case  of 
Rocca  v.  Thompson ,*  a  case  that  turned  on  the  extent  of  rights  of  foreign 
consuls  to  intervene  in  the  administration  and  judicial  liquidation  of 
estates,  granted  in  a  treaty  with  Argentina  of  1853,  Mr.  Justice  Day  first 
recalled  the  principle: 

But  it  is  urged  that  treaties  are  to  be  liberally  construed.  Like  other  contracts,  they  are 
to  be  read  in  the  light  of  the  conditions  and  circumstances  existing  at  the  time  they 
were  entered  into,  with  a  view  to  effecting  the  objects  and  purposes  of  the  States 
thereby  contracting.1 2 

Nevertheless  he  went  on: 

It  is  further  to  be  observed  that  treaties  are  the  subject  of  careful  consideration 
before  they  are  entered  into,  and  are  drawn  by  persons  competent  to  express  their 
meaning,  and  to  choose  apt  words  in  which  to  embody  the  purposes  of  the  high  con¬ 
tracting  parties.  Had  it  been  the  intention  to  commit  the  administration  of  estates  of 
citizens  of  one  country,  dying  in  another,  exclusively  to  the  consul  of  the  foreign  nation, 
it  would  have  been  very  easy  to  have  declared  that  purpose  in  unmistakable  terms.3 

In  other  decisions  the  United  States  courts  have  rejected  suggested 
interpretations,  which  would  have  been  more  favourable  to  the  rights 
granted  under  treaties,  without  referring  to  the  rule  of  ‘liberal  interpre¬ 
tation’.4 

In  Tucker  v.  Alexandroff 5  the  United  States  Supreme  Court  had  to 
interpret  a  treaty  of  1832  with  Russia  providing  for  the  arrest  and  sur¬ 
render  of  deserters  from  the  ships  of  war  of  that  country.  The  court  held 
that  a  member  of  the  Russian  naval  service,  sent  to  the  Lhiited  States  as 
one  of  the  force  ordered  to  take  possession  and  serve  as  the  crew  of  a 
protected  cruiser  built  for  the  Imperial  Russian  Government,  who  deserts 
before  the  crew  is  organized  as  such  and  without  ever  setting  foot  upon 
the  vessel  is,  nevertheless,  a  deserter  from  a  Russian  ship  of  war,  within 
the  meaning  of  the  treaty.  The  court  reached  this  wide  interpretation  by 
finding  that  the  treaty: 

.  .  .  should  be  interpreted  in  a  spirit  of  uberrima  fid.es ,  and  in  a  manner  to  carry  out 
its  manifest  purpose.  ...  As  treaties  are  solemn  engagements  entered  into  between 
independent  nations  for  the  common  advancement  of  their  interests  and  the  interests 
of  civilization,  and  as  their  main  object  is,  not  only  to  avoid  war  and  secure  a  lasting 
and  perpetual  peace,  but  to  promote  a  friendly  feeling  between  the  people  of  the  two 
countries,  they  should  be  interpreted  in  that  broad  and  liberal  spirit.  .  .  ,6 

1  223  U.S.  317.  2  At  331. 

3  At  332. 

4  e.g.  Court  of  Appeals,  Fifth  Circuit,  in  Smith  v.  United  States,  dec.  of  3  July  1963,  I.L.R. 
34,  p.  214;  Customs  Court,  Third  Division,  in  Energetic  Worsted  Corp.  v.  U.S.,  dec.  of  21  October 

1963,  I.L.R.  34,  p.  217. 

5  183  U.S.  424. 


6  At  437. 
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Nevertheless  Mr.  Justice  Brown,  delivering  the  opinion  of  the  court, 
used  language,  in  what  was  evidently  an  obiter  dictum ,  which  seems  to 
suggest  exactly  the  opposite  of  the  result  eventually  reached: 

Where  the  signatory  powers  have  themselves  fixed  the  terms  upon  which  deserting 
seamen  shall  be  surrendered,  we  have  no  right  to  enlarge  those  powers  upon  the 
principles  of  comity  so  as  to  embrace  cases  not  contemplated  by  the  treaty.  L  pon 
general  principles  applicable  to  the  construction  of  written  instruments,  the  enumera¬ 
tion  of  certain  powers  with  respect  to  a  particular  subject-matter  is  a  negation  of  all 
other  analogous  powers  with  respect  to  the  same  subject-matter.  .  .  .  The  rule  is  curtly 
stated  in  the  familiar  legal  maxim,  Expressio  unius  est  exclusio  alterius.1 

English  courts,  although  they  have  on  some  occasions  resorted  to  a 
method  of  ‘liberal’  or  ‘effective’  interpretation  have  not  set  out  to  formu¬ 
late  a  general  principle  to  this  extent  and  have  usually  justified  it  by  the 
special  circumstances  of  the  case. 

Thus  in  The  Santa  Cruz,2  a  prize  case  concerning  the  question  whether 
Portuguese  ships  captured  by  Britain  were  to  be  restored  to  their  original 
owners  under  the  treaty  with  Portugal  of  1654,  Sir  W.  Scott  after  finding 
that  the  pertinent  provisions  were  ‘.  .  .  incapable  of  being  carried  into 
literal  execution,  according  to  the  modern  understanding  of  the  law  of 
nations;  .  .  .’3  held  that: 

.  .  .  such  a  treaty  of  alliance  is  not  a  thing  stricti  juris,  but  ought  to  be  interpreted 
with  liberal  explanations.  . . .  The  treaty  does  therefore  in  its  spirit  and  meaning  embrace 
the  restitution  of  property.4 

In  another  prize  case  The  Santissima  Trinidad 5  the  Lords,  on  an  appeal 
from  the  High  Court  of  Admiralty,  had  to  interpret  the  Agreement  of 
Capitulation  of  the  Philippine  islands  to  the  English  in  1762  which  granted 
to  the  inhabitants  of  Manila  that  they  might  carry  on  all  sorts  of  commerce 
as  British  subjects.  The  question  was  if  an  inhabitant  could  demand 
freedom  from  liability  to  confiscation  of  a  ship  and  cargo  claimed  as  his 
property,  which  had  set  off  on  a  voyage  before  the  capitulation  and  had 
been  captured  subsequent  to  it.  The  Lords  declared  that  if  the  matter  was 
doubtful,  the  capitulation  ought  to  be  construed  liberally  in  favour  of  the 
claimant,  but  were  of  opinion  that  there  was  no  room  for  any  doubt  as  the 
claimant  had  carried  on  commerce  as  a  Spanish  subject  in  what  had  been 
proved  to  be  a  man-of-war  belonging  to  the  King  of  Spain. 

In  Maltass  v.  Maltass 6  the  Prerogative  Court  had  to  decide  whether  the 
will  of  the  deceased,  son  of  an  Englishman  but  born  and  nearly  all  his  life 
resident  in  the  Ottoman  Empire,  would  fall  under  the  provisions  of  a 
treaty  with  Turkey  of  1809  which  gave  the  right  to  Englishmen  dying  in 

1  At  436.  2  (1798)  1  C.  Rob.  49.  3  At  65. 

4  At  66.  5  (1764)  Burrell  162.  6  (1844)  1  Rob.  Ecc.  67. 
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Turkey  to  dispose  of  their  property  by  will.  A  Turkish  subject  by  the  law 
of  the  Ottoman  Empire  was  not  able  to  make  any  dispositions  of  his 
property  by  will. 

In  his  decision  Dr.  Lushington,  after  finding  that  a  case  falling  within 
the  object  of  a  treaty,  although  the  parties  to  it  had  not  contemplated  the 
particular  circumstances,  should  be  considered  as  covered  by  it,  and  after 
making  some  remarks  as  to  the  uncertainty  of  the  meaning  of  the  word 
‘domicil’,  held: 

All  these  reasons  appear  to  me  to  operate  most  strongly  in  favour  of  a  liberal  and 
extended  construction  of  the  treaties;  in  my  opinion  the  contracting  parties  never 
contemplated  the  anomaly  which  a  contrary  construction  would  lead  to.1 

In  a  more  recent  case  R.  v.  Governor  of  Brixton  Prison,  Ex  parte  Schtraks 
the  decision  turned,  inter  alia ,  on  the  interpretation  of  the  word  ‘territory’ 
in  the  Extradition  Agreement  with  Israel  of  i960.  H.M.  Government  while 
not  recognizing  the  sovereignty  of  Israel  over  that  part  of  Jerusalem 
which  she  then  (1962)  occupied,  nevertheless  recognized  that  Israel  exer¬ 
cised  ‘de  facto  authority  in  it’.  In  the  Divisional  Court2  Lord  Parker  C.J. 
holding  that  Jerusalem  was  within  the  ‘territory’  of  Israel  for  the  purpose 
of  the  Agreement,  agreed  with  the  contention  of  the  Attorney  General  that: 

...  as  it  can  be  taken  for  granted  that  the  parties  intended  the  provisions  of  the  agree¬ 
ment  to  be  effective  for  the  reciprocal  extradition  of  criminals,  an  interpretation  of 
‘territory’  which  would  render  the  agreement  largely  ineffective  is  not  readily  to  be 
adopted.  .  .  .3 

This  decision  was  upheld  by  the  House  of  Lords4  where  Lord  Evershed 
expressly  agreed  with  the  reasoning  as  to  ‘effectiveness’  of  the  interpreta¬ 
tion.5  Other  English  cases  can  be  adduced,  however,  that  point  in  the 
opposite  direction.  In  Les  Ouatres  Freresf  a  prize  case,  the  court  had  to 
interpret  a  most-favoured-nation  clause  contained  in  a  treaty  with  Den¬ 
mark  of  1670.  Examining  the  rights  granted  under  it,  against  the  back¬ 
ground  of  international  custom  the  judge  said  that: 

.  .  .  there  is  but  one  way  of  expounding  all  grants  and  contracts,  private  or  public. 
The  ancient  and  uninterrupted  usage,  for  above  a  century,  is  the  best  interpreter  of 
the  sentiments  of  the  contracting  parties;  and  grants  of  an  especial  privilege,  deviating 
from  the  general  law  of  citizens,  or  nations,  are  stricti  juris  J 

In  Bank  voor  Handel  v.  Slatford,  Devlin  J.  in  the  High  Court8  had  to 
interpret  an  order  incorporating  an  agreement  between  the  United  King¬ 
dom  and  the  Netherlands  of  1944.  Looking  at  the  word  ‘belonging’  used 

1  At  75.  2  [1963]  I  Q-B.  55-  3  At  74- 

♦  [1964]  A.C.  556.  5  At  593  et  seq.  6  (1778)  Hay  &  M.  170. 

7  At  172.  Cf.  also  The  Twende  Brodre  (1801),  4  C.  Rob.  33,  36. 

8  [i953]  1  Q-B.  248,  also  I.L.R.  18  (1951).  P-  Wi¬ 
tt 
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therein,  he  refused  to  give  it  any  wider  construction  than  ‘ownership’, 
which  was  its  ordinary  meaning: 

I  find  nothing  in  the  scope  of  the  treaty  or  of  the  order  as  a  whole  which  suggests 
that  any  extraordinary  meaning  is  to  be  given  to  the  paragraph.  On  the  contrary,  .  .  . 
[such  an  enlarging  construction]  would  make  the  administration  of  the  order  almost 
impossible.1 

The  High  Court  of  Calcutta  in  Sharma  v.  State  of  West  Bengal  and 
Others 2  was  concerned  with  the  question  whether  provisions  contained 
in  the  Anglo-Tibetan  Trade  Regulations  of  1914,  imposing  trade  restric¬ 
tions  on  certain  goods,  implied  a  freedom  of  import  and  export  for  other 
commodities.  Guha  J.  first  quoted  the  rule  Expressio  unins  est  exclusio 
alterius  and  found  that  the  rule  was  applicable  to  the  present  case.  From 
the  facts,  however,  it  appears  that  what  he  must  have  meant  was  exclusio 
unius  est  expressio  alterius ,  a  rule  for  which  it  is  more  difficult  to  find 
authority.  He  then  proceeded  to  say: 

The  primary  rule  is  that  a  treaty  has  to  be  liberally3  construed  so  as  to  carry  out  the 
intention  and  purpose  of  the  contracting  parties  thereto.  ...  In  the  interpretation  of 
international  agreements  it  is  often  necessary  to  adopt  a  more  liberal  method  of  con¬ 
struction  than  that  which  might  be  fairly  applied  in  the  case  of  private  instruments.4 

The  German  Reichsgericht  followed  by  other  German  courts  has  in  a 
considerable  number  of  decisions  developed  a  practice  that  seems  to  stand 
in  clear  contradiction  to  the  rule  so  emphatically  pronounced  by  American 
courts.  As  early  as  the  year  1885  it  stated  categorically  that:  ‘The 
strict  interpretation  of  a  treaty  is  demanded  by  the  international  nature  of 
the  treaty.’5 

The  reason  for  this  rule  was  given  in  another  decision  five  years  later: 
‘It  is  in  no  way  to  be  presumed  that  one  of  the  parties  to  a  treaty  desired 
to  surrender  one  of  the  essential  rights  of  sovereignty.’6  And  in  a  case 
concerning  an  international  agreement  on  tariffs : 

Tariffs  provided  through  international  stipulations  for  treaty  States  are  exceptional 
tariffs  and  as  such  are  to  be  interpreted  in  the  strictest  sense.  The  interpretation  of 
the  individual  schedules  is  left  to  the  autonomy  of  that  State  which  collects  the  im¬ 
port  duty.7 

1  [J 953]  1  Q.B.,  at  273.  This  decision  was  reversed  by  the  Court  of  Appeal:  [1953]  1  Q.B. 
279,  the  decision  of  which  was  in  turn  reversed  by  the  House  of  Lords:  [1954]  A.C.  584.  These 
appeals  did  not,  however,  affect  the  decision  of  Devlin  J.  on  this  point. 

2  Dec.  of  11  February  1954,  All  India  Reports  (1954),  vol.  41,  Calcutta,  p.  591. 

3  The  report  of  this  case  in  I.L.R.  21  (1954),  pp.  272,  273,  at  this  point  contains  a  misprint 

that  tends  to  turn  the  meaning  of  this  passage  into  the  opposite :  The  word  ‘liberally’  is  substituted 
by  ‘literally’. 

4  All  India  Reports  (1954),  v°h  4r>  at  5Q6-  Compare  this  statement  with  the  one  by  the  German 
Reichsgericht  in  RGZ  130,  p.  221,  quoted  above,  p.  281. 

5  Dec.  of  22  September  1885,  RGSt.  12,  p.  381. 

6  Dec.  of  27  February  1890,  RGSt.  20,  p.  290. 

7  Dec.  of  15  February  1892,  RGSt.  22,  p.  370. 
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This  principle  was  then  applied  in  a  similar  manner  to  extradition 
treaties:  ‘Since  extradition  treaties  rest  on  agreements  between  States,  they 
require  a  strict  interpretation.’1  And  more  particularly:  ‘A  provision  of  a 
[extradition-]  treaty  resting  on  the  principle  of  international  law  of 
“speciality”,  requires  strict  interpretation.’2 

The  idea  underlying  these  decisions  seems  to  have  its  roots  in  the 
nineteenth- century  conception  of  sovereignty,  which  was  considered 
unlimited  in  principle.3  Customary  law  provided  for  certain  very  definite 
limitations  of  this  basic  freedom  of  States.  Limitations  exceeding  this 
customary  standard  were  not  to  be  presumed  and  treaties  providing  for 
them  consequently  had  to  be  interpreted  restrictively.4 

This  doctrine  received  a  new  impetus  after  the  First  World  War,  with 
German  courts  trying  to  interpret  the  obligations  imposed  by  the  Treaty 
of  Versailles  in  a  way  favourable  to  Germany.  In  a  case  concerning  the 
question  whether  a  Polish  plaintiff  had  to  deposit  security  for  costs,5  the 
Reichsgericht  had  to  interpret  Article  277  of  the  Versailles  Treaty  granting 
free  access  to  German  courts  to  the  subjects  of  the  Allied  and  Associated 
Powers.  Holding  that  the  requirement  to  deposit  security  for  costs  did  not 
affect  the  right  of  access  to  the  courts  the  Reichsgericht  said : 

The  wording  of  Art.  277  seems  to  exclude  the  possibility  that  extraordinary  grants, 
exceeding  the  rules  of  international  legal  relations,  were  to  be  established  for  the 
nationals  of  the  hitherto  enemy  powers.  For  whenever  the  drafters  of  the  Treaty  of 
Versailles  intended  to  secure  special  privileges  for  their  nationals  by  way  of  the  con¬ 
ditions  of  peace  imposed  upon  Germany,  they  used  detailed  language  for  the  purpose 
of  specifying  the  German  obligations.  These  concise  terms  of  Art.  277  referring  only 
to  ‘free  access  to  the  courts’  do  therefore  not  admit  of  an  extensive  interpretation.6 

In  K.  Bros.  v.  Worthy  Trading  Co P  the  same  court  had  to  interpret 
Article  304  ( b ),  para.  2,  of  the  Versailles  Treaty  providing  for  an  American- 
German  Mixed  Court  of  Arbitration,  to  the  exclusion  of  German  courts, 
for  the  settlement  of  certain  disputes,  including  the  one  before  it.  The 
Court  of  Arbitration  had  not,  however,  been  constituted.  The  court  dis¬ 
missed  the  contention  that  in  consequence  the  ordinary  foreign  courts, 
which  under  the  provision  were  to  be  competent  together  with  the  court 
of  Arbitration,  had  sole  jurisdiction  and  rejected  the  plea  of  lack  of 

1  Dec.  of  21  December  1896,  RGSt.  29,  p.  270,  again  in  dec.  of  30  November  1899,  RGSt. 
32,  p.  425. 

2  Dec.  of  3  October  1911,  RGSt.  45,  p.  271.  All  the  foregoing  decisions  are  quoted  from 
Fontes  Juris  Gentium ,  Ser.  A,  Sect.  2,  Tom.  1,  pp.  151  et  seq. 

3  Cf.  A.  Verdross,  Volkerrecht  (5th  ed.),  p.  7. 

4  This  kind  of  reasoning  seems  to  be  somewhat  similar  to  that  used  in  the  English  case,  Les 
Quatres  Freres;  see  above,  p.  289. 

3  Dec.  of  18  March  1922,  RGZ  104,  p.  189,  reported  in  Annual  Digest,  1  (1919-22)  p.  243 
sub  nom.  Security  for  Costs  {Germany),  case. 

6  RGZ  104,  at  pp.  190  et  seq. 

7  Dec.  of  6  February  1924,  ibid.  107,  p.  407. 
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competence  of  the  German  courts:  ‘.  .  .  Art.  304  being  an  exceptional  regu¬ 
lation  of  legal  competence  imposed  upon  Germany  is  to  be  interpreted  not 
extensively,  but  restrictively’.1 

In  another  case2  it  had  to  decide  whether  Article  297  of  the  same  treaty, 
providing  for  the  seizure  of  German  assets  in  what  used  to  be  enemy 
territory,  would  affect  the  claim  of  an  individual  against  a  German  bank, 
which  in  turn  had  kept  an  account  in  London.  In  answering  the  question 
in  the  negative  the  court  said: 

The  interferences  with  private  legal  relations  provided  for  in  the  Versailles  Treaty 
and  in  the  German  laws  and  ordinances  enacted  for  its  execution,  signify  unusual 
exceptions  to  the  normal  legal  order.  The  pertinent  provisions  are  therefore  to  be 
interpreted  strictly  and  restrictively.3 

Finally  a  case4  came  before  it  in  which  it  had  to  interpret  Article  169 
of  that  treaty,  providing  that:  ‘.  .  .  German  arms  munitions  and  war 
material  .  .  .  must  be  surrendered  to  the  Governments  of  the  Principal 
Allied  and  Associated  Powers  to  be  destroyed  or  rendered  useless.  .  .  .’ 
The  court  found  ‘.  .  .  it  would  be  an  inadmissible  extension  of  the  Treaty 
of  Versailles,  to  conclude  from  Art.  169,  that  Germany  had  to  transfer 
the  property  in  the  war  material  to  the  enemy  powers’ ;  and : 

It  is  a  general  principle  of  International  Law  that  each  party  is  liable  only  to  the 
extent  that  it  has  clearly  committed  itself  in  the  treaty.  Neither  party  is  entitled  to  inter¬ 
pret  the  treaty  unilaterally  in  its  own  favour  and  in  case  of  doubt  the  provision  of  a 
treaty  is  to  be  interpreted  against  the  party  responsible  for  its  drafting.5 

It  is  worth  remembering  that  a  French  court  in  a  decision  concerning 
the  Treaty  of  Versailles,6  applying  the  teleological  method,  came  to  the 
opposite  result  simply  by  finding  that  the  said  treaty  was  concluded  in 
favour  of  the  Allied  Powers. 

A  short  time  later  the  Reichsgericht  had  to  decide  on  the  validity  of  a 
marriage  between  a  German  and  an  Egyptian  celebrated  before  the  German 
Consul  in  Alexandria.7  An  agreement  between  the  two  countries  of  1925 
had  reintroduced  the  old  institution  of  consular  jurisdiction  in  Egypt. 
First  the  court  stated  quite  generally  that: 

Agreements  of  this  kind  [permitting  the  exercise  of  sovereign  powers  in  the  territory 
of  foreign  States]  have  to  be  interpreted  strictly  because  they  comprise  a  far  reaching 
waiver  of  the  receiving  State’s  own  sovereign  rights.8 

But  it  nevertheless  found  that  the  marriage  was  valid  under  German, 
although  not  under  Egyptian  law. 

1  Dec.  of  6  February  1924,  RGZ  107,  p.  407.  2  Dec.  of  7  November  1925,  ibid.  1 12,  p.  81. 

3  At  p.  83.  4  Dec.  of  27  February  1930,  IPRspr.  1930,  p.  262. 

5  At  p.  263.  6  gee  above)  p  279. 

7  Dec.  of  3  March  1930,  Juristische  Wochenschrift  (1931-11),  p.  1335. 

8  At  p.  1338. 
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In  one  of  the  decisions  on  the  Swiss-German  Mortgage  Agreements1  the 
Reichsgericht  found  that  it  had  to  .  reject  the  idea,  of  filling  the  gap  .  .  . 
[in  the  agreements]  by  way  of  a  liberal  and  extensive  interpretation  in  favour 
of  the  Swiss  creditors,  only  on  the  basis  of  the  general  purpose  of  the  agree¬ 
ments’.2 

A  practice  similar  to  the  one  developed  in  the  interpretation  of  the 
Treaty  of  Versailles,  was  apparently  adopted  in  the  construction  of  the  1954 
Convention  between  Germany  and  France,  the  United  Kingdom  and  the 
United  States  on  the  Settlement  of  Matters  Arising  out  of  the  War  and 
the  Occupation.  The  convention  was  interpreted  restrictively  with  regard 
to  the  rights  granted  to  the  Allied  Powers.3 

An  extensive  interpretation  was  rejected  by  the  Bundesgerichtshoj  (the 
successor  of  the  old  Reichsgericht)  in  a  decision  in  1963 4  concerning  the 
London  Agreement  on  German  External  Debts  of  1953.  The  appellant 
had  requested  an  interpretation  based  on  ‘effectiveness’  since  the  pro¬ 
visions  would  be  meaningless  in  their  original  form.  The  court  held:  ‘It  is 
not  for  the  German  courts  to  close  such  far-reaching  gaps  by  way  of  inter¬ 
pretation.  This  is  left  to  the  contracting  parties  or  the  German  legis¬ 
lator.  .  .  .’5 

Other  German  courts  were  possibly  even  more  articulate  on  this  ques¬ 
tion.  The  Court  of  Appeal  of  Kiel,  interpreting  the  German-Polish  agree¬ 
ment  on  Upper  Silesia  of  1922  held:  ‘The  Geneva  Agreement,  being  an 
international  treaty  has  to  be  interpreted  restrictively.’6  Similarly  the  Court 
of  Appeal  of  Cologne  refused  to  accept  the  wider  one  of  two  interpretations 
of  the  Rhine  Navigation  Act  of  1868:  ‘. . .  because  restrictions  of  sovereignty 
cannot  be  presumed’.7 

The  principle  was  formulated  with  particular  care  by  the  High  Court  of 
Danzig  in  a  case  concerning  the  2nd  Danzig-Polish  Agreement  on  the 
Execution  of  Court  Decisions  of  1925 :8 

In  what  concerns  agreements  between  States,  a  narrow  interpretation  has  to  be 
applied  quite  generally  to  those  provisions  which  touch  upon  and  affect  sovereign 
rights  in  some  way  or  other.  For  it  is  to  be  presumed  that  the  wording  of  these  pro¬ 
visions  already  contains  the  commonly  desired  maximum  of  mutual  concessions,  which, 


1  Dec.  of  4  February  1931,  ibid.  (1932-I),  p.  243. 

2  At  p.  244. 

3  For  case  references  see  ZadRV  28  (1968),  p.  142.  C.  Tomuschat  (ibid.)  thinks  that  this  was 
justified  in  view  of  the  aim  of  the  treaty  to  restore  the  sovereignty  of  the  Federal  Republic. 

4  Dec.  of  12  June  1963,  BGHZ  39,  p.  384. 

5  At  p.  387. 

6  Railway  Tariffs  in  Upper  Silesia  case,  OLG  Kiel,  dec.  of  24  May  1933,  IPRspr.  (1933). 
pp.  46,  49. 

r  Rhine  Navigation  ( Special  Courts)  case,  OLG  Koln,  dec.  of  2  January  1934,  IPRspr.  (1934), 
pp.  89,  90. 

8  Submission  to  Jurisdiction  (Lomza)  case,  Landgericht  Danzig,  dec.  of  11  September  1934, 
ZadRV  7  (1937),  p.  446,  confirmed  by  the  Court  of  Appeal  ( Obergericht )  on  9  April  1935. 
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according  to  the  will  of  the  contracting  parties,  must  not  be  exceeded  by  way  of 
extensive  interpretation.1 

Finally  the  Constitutional  Court  of  Rheinland-Pfalz,  in  a  decision  as 
recent  as  1959,  based  its  judgment  on  the  principle  that  every  treaty  obliga¬ 
tion,  being  a  limitation  of  sovereignty,  has  to  be  understood  restrictively.2 

After  all  these  pronouncements  it  is  almost  surprising  to  read  in  a 
decision  of  the  Federal  Constitutional  Court,3  concerning  the  1954  Paris 
Agreement  with  France  on  the  Statute  of  the  Saar,  a  statement  that  attempts 
to  strike  a  balance  between  ‘effectiveness’  and  ‘strict’  interpretation: 

In  accordance  with  the  [general  principles  governing  the  interpretation  of  inter¬ 
national  treaties]  every  agreement  must  be  interpreted  so  as  to  enable  the  Parties  to 
achieve  the  aim  mutually  desired,  without  thereby  regarding  the  Parties  as  being 
bound  beyond  the  limits  intended.4 

A  decision  of  the  Court  of  Appeal  of  Stuttgart  in  1962  concerning  the 
Geneva  Refugee  Convention  even  went  so  far  as  to  state  that  the  ‘ten¬ 
dency’  of  the  Convention  required  it  to  be  interpreted  ‘wide  and 
generously’.5 

Finally,  in  a  recent  decision  of  the  Kammergericht  Berlin ,6  the  court 
adopted  language  strongly  reminiscent  of  the  decisions  of  the  United 
States  courts.  In  this  litigation  between  the  shareholders  of  an  expropriated 
Hungarian  Company  and  a  German  bank,  the  waiver  of  claims  of  Hungary 
and  its  nationals  as  against  Germany  and  its  nationals,  contained  in  the 
Treaty  of  Peace  with  Hungary  of  1947,  had  to  be  interpreted.  On  the 
question  of  the  extent  of  the  waiver,  the  court  held : 

As  one  of  the  purposes  of  the  waiver-clause  was  certainly  to  preserve  the  economic 
capacity  of  Germany  unimpaired  by  demands  of  the  States  temporarily  incorporated 
into  and  allied  with  Germany,  in  favour  of  claims  of  the  Allied  Powers  [.  .  .]  the  wraiver 
had  to  reach  as  far  as  legally  possible.7 

It  should  however  be  borne  in  mind  that  this  case  did  not  prima  facie 
affect  ‘sovereign  rights’. 

We  can  summarize  the  practice  of  German  courts  by  saying  that  they 
have  in  the  past  firmly  rejected  the  idea  of  a  ‘liberal  interpretation’  in  the 
sense  of  the  rule  developed  by  American  courts.  On  the  contrary,  they 
have  in  numerous  decisions  stated  the  principle  that  limitations  of  the 
sovereignty  of  states  cannot  be  presumed  and  that  treaty  provisions  there¬ 
fore  have  to  be  interpreted  restrictively. 

1  At  p.  447.  2  Dec.  of  16  March  1959,  quoted  in  ZadRV  28  (1968),  p  142. 

3  Statute  of  Saar  Territory  case,  of  4  May  1955,  BVerfGE  4,  p.  157,  reported  in  I.L.R. 
22  (1955),  p.  630.  4  BVerfGE  4,  at  p.  168. 

5  OLG  Stuttgart,  of  13  February  1962,  quoted  in  ZadRV  28  (1968),  p.  142. 

6  Shareholders  of  the  Z.-A.G.  Company  v.  A. -Bank,  dec.  of  1  February  1965  in  Wertpapier- 
Mitteilungen,  19  (1965),  p.  296.  This  case  is  to  appear  in  the  I.L.R.  shortly. 

7  At  p.  297. 
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The  rather  scarce  evidence  of  the  practice  of  courts  in  other  countries 
on  this  point,  although  it  is  not  sufficiently  conclusive  to  justify  general 
statements,  still  deserves  a  brief  outline. 

The  Austrian  Supreme  Court,  in  a  decision  which  was  concerned  with 
the  interpretation  of  an  Austro-Yugoslav  Convention  on  railway  tariffs, 
when  confronted  with  the  suggestion  that  the  treaty  ought  to  be  inter¬ 
preted  restrictively  so  as  to  place  the  least  limitation  on  the  sovereignty 
of  Yugoslavia,  responded:  .  the  State,  through  the  conclusion  of  the 

Commercial  Treaty,  has  already  restricted  its  own  freedom  .  .  A1  The 
Administrative  Court  of  Austria,  interpreting  the  State  Treaty  of  1955, 
seems,  however,  at  least  implicitly  to  have  admitted  the  validity  of  the 
well-known  rule  when  it  said : 

The  argument  of  the  appellant  that  a  Treaty  which  limits  the  sovereignty  of  a 
State  must  be  interpreted  so  as  to  result  in  the  least  possible  limitation  of  sovereign 
independence,  does  not  convince  us.  Such  arguments  are  permissible  only  where 
there  are  doubts  as  to  the  meaning  of  a  provision  requiring  interpretation.  The 
clear  wording  of  the  provision  [.  .  .]  does  not  leave  room  for  the  application  of 
this  rule.2 

While  there  is  evidence  that  a  Swiss  Court  will  try  to  give  a  Convention 
a  ‘liberal  construction’  upholding  the  rights  granted  by  it,3  it  was  stated  in 
another  case  that  ‘it  has  always  been  held  [.  .  .]  that  international  treaties 
must  be  interpreted  restrictively  .  .  .’.4 

French  courts  have  shown  a  tendency  to  adopt  a  restrictive  interpreta¬ 
tion  in  case  of  doubt,5  sometimes  relying  on  the  ‘exceptional  character’  of 
the  provision.6 

Similarly  the  Mixed  Court  of  Cassation,  Egypt,  interpreting  an  Anglo- 
Egvptian  Convention  of  1936  in  a  case  concerning  jurisdictional  immunities 
of  British  Forces  held: 


!  Zenica  Company  v.  Austrian  Federal  Railways,  dec.  of  30  October  1929,  Annual  Digest,  5 
(1929-30),  p.  364. 

2  Austrian  Gliding  Club  case,  dec.  of  31  May  1957,  I.L.R.  24  (1957),  PP-  639,  641-  Cf.  also  the 
decision  of  the  same  court  in  Schleiffer  v.  Directorate  of  Finance  of  23  May  1958,  I.L.R.  26 
(1958— II),  p.  609. 

3  Geneva  Protocol  case,  dec.  of  24  November  1948,  Cantonal  Tribunal  of  Vaud  on  the  Geneva 
Protocol  on  Arbitration  Clauses  of  1923,  Annual  Digest,  15  (1948),  p.  4. 

4  Security  for  Costs  ( Statelessness )  case,  dec.  of  1  April  1954,  Commercial  Court  of  Zurich, 
on  the  Hague  Convention  on  Civil  Procedure,  I.L.R.  21  (1954),  P-  3°3-  See  also  Frigerio  v.  Eidg. 
Verkehrs-  und  Energieivirtschaftsdepartement,  Bundesgericht,  dec.  of  22  November  1968,  BGE 
94  I,  p.  669. 

s  H.  Batiffol,  op.  cit.  (above,  p.  262  n.  2),  p.  40;  W.  F.  Bayer,  RabelsZ  20  (1955),  P-  608; 
I.  M.  Sinclair,  International  and  Comparative  Law  Quarterly ,  12  (1963),  p.  533  n.  76. 

6  e.g.  De  Viforano  v.  Societe  franyaise  Schenker  &  Co.  Tribunal  de  commerce  de  la  Seine, 
dec.  of  16  November  1938,  Annual  Digest,  9  (1938-40),  p.  476;  Becker  v.  Prefet  de  la  Moselle 
Tribunal  de  Sarreguemines,  dec.  of  22  June  1948,  Annual  Digest,  15  (1948),  p.  321,  quoting  a 
decision  of  the  Cour  de  cassation  of  9  November  1925;  see,  however,  In  re  Wolf  in  I.L.R.  18 
(1951).  P-  4°°- 
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The  Court  is  faced  with  treaty  provisions  which  have  to  be  strictly  interpreted. 
These  provisions  in  fact  create  jurisdictional  immunities  which  derogate  from  the 
principle  of  the  common  law  that  the  local  courts  have  unrestricted  jurisdic¬ 
tion.  .  .  d 

In  a  Cuban  case  the  Audiencia  de  la  Habana  found  that  since  the  Peace 
Treaty  of  1898  between  Spain  and  the  United  States  provided  for  unusual 
rights,  it  seemed  reasonable  and  logical  to  interpret  such  exceptions  to  the 
general  rule  strictly.2 

On  the  other  hand,  courts  of  the  Netherlands  have  given  treaty  pro¬ 
visions  a  broad  interpretation,  in  order  to  give  effect  to  their  object.3 

This  outline  of  municipal  court  practice  demonstrates  that  there  is  a 
clear  contradiction  of  approach  in  this  field  of  treaty  interpretation  in  the 
courts  of  different  countries.  While  one  side  advocates  the  ‘liberal’  or 
extensive  construction  of  rights  granted  by  the  treaty,  the  other  wants  to 
limit  the  obligations  imposed  by  it.  But  rights  and  obligations  are  neces¬ 
sarily  coextensive.  It  is  impossible  to  expand  or  restrict  one  aspect  of  the 
legal  tie  without  affecting  the  other. 

No  distinguishing  factor  can  be  found  that  would  confine  one  method 
to  one  category  of  treaties  and  the  other  to  a  different  kind  of  international 
agreements.  Even  if  it  could  be  found,  the  quite  general  formulation 
of  the  rules  referring  to  ‘treaties’  or  ‘international  agreements’  would 
not  make  it  very  plausible.  Both  schools  of  thought  attempt  to  justify 
their  method,  by  adducing  arguments  that  have  their  basis  in  interna¬ 
tional  law. 

One  of  them  treats  as  an  axiom  the  presumption  that  it  must  have  been 
the  intention  of  the  parties  or  the  object  of  the  treaty  to  render  it  as  effective 
as  possible.  This  is  in  fact  again  just  a  further  step  from  the  teleological 
method.  The  ‘object  underlying  the  treaty’  is  here  taken  not  merely  as  an 
abstract  notion  but  a  very  concrete  meaning  is  given  to  it  by  way  of  a  further 
assumption:  it  must  be  the  object  and  purpose  of  the  treaty  to  work  as 
effectively  as  possible. 

Provisions  that  give  rise  to  doubt  and  therefore  require  most  interpreta¬ 
tive  effort  are  often  those  on  which  least  agreement  could  be  reached  and 
which  are  therefore  cast  into  a  vague  and  dubious  formulation  which  does 
not  offend  the  divergent  conceptions  of  any  of  the  contractors.  To  apply 
the  principle  of  effective  or  ‘liberal’  interpretation  in  such  a  case  will  in 

1  Holder  v.  Ministere  Public,  dec.  of  24  April  1944,  Annual  Digest,  13  (1946),  p.  90. 

2  Spanish  Subjects  in  Cuba  ( Equality )  case,  dec.  of  1 1  March  1929,  Annual  Digest,  5  (1929- 
30).  P-  397- 

3  In  re  Ahlbrecht,  Special  Court  of  Cassation,  dec.  of  1 1  April  1949  (On  the  Hague  Regulations 
of  1907),  Annual  Digest,  16  (1949),  p.  396;  De  G.  v.  The  State  of  the  Netherlands  and  Others, 
Supreme  Court,  dec.  of  26  August  i960  (ExtraditionTreaty  with  Germany  of  1896),  I.L.R. 
33,  P-  3i4- 
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most  instances  mean  to  apply  to  it  an  effect  that  seems  desirable  to  the 
interpreting  agency  for  some  reason  or  other. 

The  other  school  of  thought  in  turn  seems  to  base  its  conceptions  on 
slightly  antiquated  ideas  of  absolute  sovereignty.  To  regard  a  treaty  obliga¬ 
tion  as  an  exceptional  limitation  of  the  freedom  of  States  may  have  been 
correct  in  previous  centuries.  It  seems  hardly  appropriate  in  our  times  when 
the  rapidly  growing  space  taken  up  by  the  United  Nations  Treaty  Series 
in  the  bookshelves  bears  witness  to  the  rate  at  which  States  enter  into  new 
commitments.  Moreover  an  assumption  in  favour  of  the  freedom  of  States 
as  a  rule  of  treaty  interpretation  runs  counter  to  the  very  essence  and  nature 
of  an  international  agreement :  a  voluntary  limitation  of  freedom  in  favour 
of  a  mutual  legal  commitment  to  regulate  a  certain  situation  by  binding 
rules. 

After  all  this,  it  does  not  appear  too  far-fetched  to  express  the  suspicion 
that  courts  have  vested  with  the  cloak  of  reasoning  resting  on  international 
law,  ideas  which  are  probably  of  a  different  origin.  This  suspicion  receives 
further  support  from  the  frequent  references  of  some  courts  to  the  identity 
of  rules  of  interpretation  in  international  and  domestic  law. 

The  Latin  maxim  at  res  magis  valeat  quam  per  eat  is  sometimes  quoted  in 
support  of  effective  or  ‘liberal’  interpretation.  It  seems,  however,  that  this 
venerable  rule  of  Julianus1  has  a  different  meaning.  What  it  means,  or  at 
least  meant  originally,  was  that  a  will  or  contract  should  be  given  a  meaning 
that  makes  it  legally  valid  rather  than  one  that  makes  it  invalid,2  a  principle 
expressed  in  the  French  Code  Civil  in  Article  1157. 3  Or  in  the  words  of 
Corbin:  ‘Translated  freely,  this  is  a  rule  that  a  writing  should  be  given 
a  meaning  that  will  make  it  legally  operative  rather  than  one  that  will 
not.’4 

But  the  question  in  our  case  is  not  one  of  validity  or  invalidity,  it  is  one 
of  a  higher  or  lower  degree  of  effectiveness.5  This  was  clearly  recognized 
by  Mr.  Ruda  in  the  International  Law  Commission  when  he  pointed  out 
that  Article  72  of  Sir  Humphrey  Waldock’s  draft,6  incorporating  the  prin¬ 
ciple  of  effectiveness,  did  not  actually  reflect  the  sense  of  the  Latin  maxim, 
the  terms  of  which  he  endorsed.7 

1  L.  12  D.  34,  5. 

2  Cf.  Savigny,  Das  Obligationenrecht .  (1853),  vol.  2,  p.  190,  also  A.  Ludentz,  Auslegung  von 
Rechtsgeschaften  (1966),  pp.  344  et  seq.,  387. 

3  ‘Lorsqu’une  clause  est  susceptible  de  deux  sens,  on  doit  plutot  l’entendre  dans  celui  avec 
lequel  elle  peut  avoir  quelque  effet,  que  dans  le  sens  avec  lequel  elle  n’en  pourrait  produire 
aucun.’  The  German  Civil  Code  while  recognizing  this  rule  with  respect  to  last  wills  (§  2084) 
does  not  know  it  in  the  context  of  contracts. 

4  Corbin,  On  Contracts  (one-vol.  edn.),  p.  4§9-  Cf.  also  Chitty,  On  Contracts  (23rd  edn.), 
vol.  1,  p.  294. 

5  Cf.  H.  Lauterpacht,  this  Year  Book,  26  (1949),  p.  70. 

6  Yearbook  of  the  International  Law  Commission  (1964-II),  p.  53. 

7  Ibid.  (1964-I),  p.  290;  cf.  also  the  statement  by  Mr.  de  Luna,  ibid.,  p.  289,  para.  83. 
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A  more  likely  explanation  for  the  origins  of  the  rule  of  effectiveness  or 
enlarging  interpretation  of  treaty  provisions  is  the  old  English  rule  that 
.  a  deed  or  other  instrument  shall  be  construed  more  strongly  against 
the  grantor  or  maker  thereof’,1  which  is  applicable  in  case  of  ambiguity 
and  when  other  rules  of  construction  have  failed.  The  rule  has  been  adopted 
by  American  courts  on  almost  identical  terms.2 

This  principle  clearly  derives  from  the  contra  proferentem  rule,  a  maxim 
that  is  widely  accepted  also  in  countries  more  in  favour  of  a  restrictive 
interpretation.  The  fact  that  within  the  system  of  common  law  it  was 
usually  the  grantor  that  formulated  the  promise  or  contract,  may  then  have 
induced  courts  to  apply  a  similar  rule  to  treaties,  whereby  obligations  are 
interpreted  against  the  grantor  and  in  favour  of  the  party  or  person  to  whom 
a  right  had  been  granted.  It  is  not  difficult  to  see  that  such  an  interpretation 
against  the  party  bound  by  the  obligation,  which  will  favour  the  rights 
under  the  instrument,  will  result  in  a  tendency  to  interpret  its  provisions 
extensively. 

The  countries  strongly  influenced  by  Roman  law  have  taken  exactly  the 
opposite  course.  Here  too  the  contract  was  interpreted  against  the  party 
responsible  for  its  formulation.  But  the  old  Roman  stipulatio  consisted  of 
a  question  by  the  promisee,  defining  the  contents  of  the  obligation,  followed 
by  a  short  affirmative  answer  by  the  promisor  or  grantor.  Subsequently  it 
became  a  firm  rule  to  interpret  the  clause  of  a  contract  in  case  of  doubt 
and  when  other  rules  of  construction  had  failed,  in  favour  of  the  party 
bound  by  the  obligation.  In  other  words,  a  presumption  as  to  freedom  of 
the  contracting  parties  was  created.  This  principle  is  clearly  expressed  in 
Article  1162,  of  the  Code  Civil ,  the  wording  of  which  still  bears  strong 
signs  of  its  ancient  Roman  origin:  ‘Dans  le  doute,  la  convention  s’inter- 
prete  contre  celui  qui  a  stipule  et  en  faveur  de  celui  qui  a  contracte  l’obliga- 
tion.’3 

No  provision  to  this  extent  is  contained  in  the  German  Civil  Code  of 
1900.  But,  as  we  have  seen,  the  doctrine  of  restrictive  interpretation  of 
treaties  in  Germany  is  older  than  that,  and  a  look  at  the  law  previous  to  the 
big  codification  of  the  entire  German  civil  law  shows  that  this  rule  was  a 
well-recognized  principle  in  the  construction  of  contracts.  In  the  words  of 
Savigny:  ‘If  the  legal  existence  of  an  obligation  depends  on  ambiguous 
terms,  the  decision  should  be  made  rather  against  the  obligation  than  in 
favour  of  it,  in  the  interest  of  natural  freedom.’4 

1  Chitty,  On  Contracts  (23rd  edn.),  vol.  1,  p.  297.  Also  Odgers,  The  Construction  of  Deeds  and 
Statutes  (5th  edn.),  pp.  95  et  seq.,  with  case  references. 

2  Williston,  On  Contracts ,  vol.  4,  p.  760. 

3  For  the  same  principle  in  Austrian  law  see  §  915  ABGB,  also  containing  the  contra  pro¬ 
ferentem  rule. 

4  Op.  cit.  (above,  p.  297  n.  2),  p.  191.  To  the  same  extent  G.  F.  Puchta,  Pandekten  (10th  edn., 
1866),  p.  103. 
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The  same  rule  had  been  incorporated  into  earlier  German  codifications.1 
Thus  as  Sir  Hersch  Lauterpacht  has  pointed  out: 

.  .  the  same  principle  of  interpretation  contra  proferentem  which  in  English  and 
American  law  has  led  to  the  acceptance  of  the  rule  that  the  contract  is  to  be  construed 
against  the  giver  of  the  promise  was  responsible  in  the  Roman  law  system  for  the 
appropriate  principle  of  restrictive  interpretation  in  favour  of  the  debtor.2 

It  need  hardly  be  emphasized  that  the  contra  proferentem  rule  has  little 
place  in  the  interpretation  of  treaties  which  usually  are  the  outcome  of 
mutual  negotiations  between  the  contracting  parties,3  although  it  has  been 
held  applicable  in  some  German  decisions  to  treaties  where  only  one  party 
was  responsible  for  the  drafting.4  No  attempt  seems  to  have  been  made 
as  yet  to  employ  the  rule  in  the  case  of  multilateral  Conventions,  in  favour 
of  States  later  acceding,  which  have  not  participated  in  the  drafting.  Such 
a  procedure,  although  it  may  seem  absurd  and  highly  undesirable,  would 
be  only  logical  once  the  principle  was  generally  accepted  in  the  interpreta¬ 
tion  of  treaties. 

The  different  rules  of  contract  interpretation  in  the  various  municipal 
systems  of  law,  as  outlined  above,  are  of  course  no  conclusive  evidence 
that  they  have  in  fact  been  indiscriminately  applied  to  treaties.  The  paral¬ 
lels  between  the  principles  adopted  for  both  kinds  of  agreements  in  the 
courts  of  the  respective  countries  seem,  however,  to  suggest  that  judges, 
when  confronted  with  treaties,  were  at  least  strongly  influenced  by  these 
rules  with  which  they  were  much  more  familiar,  and  accordingly  formu¬ 
lated  maxims  on  the  basis  of  their  own  domestic  principles  which 
they  believed  to  be  of  universal  application.  Academic  writers,5  usually 

1  Cf.,  e.g.,  §  268  of  the  Allgemeines  Gesetzbuch  fur  die  Preufiischen  Staaten  of  1782  and  Art. 
1162  of  the’  Landrecht  fur  das  Grofiherzogtum  Baden  of  1809  modelled  on  the  French  Code 
Cvutlc 

2  This  Year  Book,  26  (1949),  p.  57.  3  Sir  Hersch  Lauterpacht,  ibid.,  p.  64. 

4  Decisions  of  the  Reichsgencht  of  1  July  1926,  RGZ  114,  pp.  188,  192;  of  27  February  I93°> 
IPRspr.  (1930),  pp.  262,  264;  of  14  April  1932,  RGZ  137,  pp.  1,  7.  also  reported  in  Annual  Digest, 
6  (1931— 2),  p.  380,  sub.  nom.  Sch .  v.  Germany .  It  should  be  noted  that  all  these  cases  concerned 
the  Treaty’of  Versailles,  and  the  rule  consequently  worked  in  favour  of  Germany’s  freedom  from 
obligations  imposed  by  it. 

5  See  esp.  Sir  Hersch  Lauterpacht,  this  Year  Book,  26  (1949),  p.  48;  Sir  Gerald  Fitzmaunce, 
ibid.  28  (1951),  p.  8  and  ibid.  33  (1957).  P-  211.  See,  on  the  other  hand,  his  remarks  in  Annuaire 
de  VInstitut  de  Droit  International,  44  (1952-II),  P-  395  J  Sir  Humphrey  Waldock,  Yearbook  of 
the  International  Law  Commission  (1964-II),  pp.  53,  60;  Lord  McNair,  The  Law  of  Treaties, 
pp.  383  et  seq.,  765;  I.  Brownlie,  Principles  of  Public  International  Law,  p.  505;  C.  C.  Hyde, 
International  Law,  vol.  2,  p.  1478;  F.  Berber,  Lehrbuch  des  I  olkerrechts,  vol.  1,  p.  447  >  P-  Guggen¬ 
heim  Traite  de  droit  international  public  (1967),  vol.  1,  p.  257;  J.  L  Huillier,  Elements  de  droit 
international  public  (1950),  p.  207;  S.  Neri,  Sull’interpretazionedeitrattatinel  diritto  internazionale 
pp.  294  et  seq. ;  L.  A.  Podesta  Costa,  Manual  de  Derecho  Internacional  Publico  (2nd  edn.),  p.  196; 
C.  Rousseau,  Droit  international  public  (1970),  p.  64;  A.  Verdross,  Volkerrecht  (5th  edn.),  p.  174, 
C  de  Visscher,  Problemes  d’ interpretation  judiciaire  en  droit  international  public  (1963).  P-  87! 
W.  F.  Bayer,  RabelsZ  20  (1955),  p.  620;  H.  Sultan,  ‘The  Special  Function  of  the  Principle  of 
Restrictive  Interpretation’,  Essays  in  International  Lazo  in  Honour  of  Juraj  Andrassy,  p.  294, 
Triska  and  Slusser,  The  Theory,  Law,  and  Policy  of  Soviet  Treaties,  p.  115. 
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advocating  one  method  or  the  other,  frequently  adduce  decisions  of  inter¬ 
national  tribunals,1  especially  of  the  Permanent  Court  of  International 
Justice  and  the  International  Court  of  Justice,  often  either  not  mentioning 
those  unfavourable  to  their  theory  or  describing  them  as  insignificant.2 

The  fundamental  disagreement  as  to  ‘effective’  or  ‘restrictive’  interpreta¬ 
tion  was  shown  in  the  Institut  de  Droit  International.  Sir  Hersch  Lauter- 
pacht  had  prepared  a  report  and  draft  resolution  for  the  Institut  which 
strongly  favoured  an  effective  or  extensive  approach  and  dismissed  the 
restrictive  principle  as  insignificant  and  highly  contestable.3  This  report 
subsequently  met  with  strong  opposition  from  other  members4  so  that  the 
president  had  to  summarize  the  discussion  with  the  words:  Disaccord 
complete  The  resolution  eventually  adopted  in  1956  does  not  contain  any 
reference  to  either  principle.6 

The  deliberations  in  the  International  Law  Commission  on  the  draft 
articles  on  the  law  of  treaties  that  were  concerned  with  interpretation, 
again  showed  a  considerable  divergence  of  opinions  on  the  point  of  effec¬ 
tiveness  or  restrictive  construction.  Sir  Humphrey  Waldock’s  draft  Article 
72  on  ‘Effective  interpretation  of  the  terms’7  was  disapproved  by  a  con¬ 
siderable  number  of  members8  during  the  765th  and  particularly  766th 
meeting  of  the  sixteenth  session  of  the  Commission.  In  particular  Mr.  de 
Luna  opposed  it  on  grounds  of  substance9  and  even  invoked  the  opposite 
principle:  in  dubio  pro  libertate 10  while  Mr.  Ruda  stated  that  he  would  be 
unable  to  support  a  text  that  favoured  an  extensive  interpretation.11  The 
chairman,  Mr.  Ago,  found  that  the  article  as  drafted  was  definitely  weighted 
in  favour  of  extensive  interpretation  and  suggested  its  omission  since  the 
Commission  should,  in  his  opinion,  neither  express  a  preference  for 
extensive  nor  for  restrictive  interpretation.12  Mr.  Briggs  tried  to  save  the 


1  It  is  interesting  to  note  in  this  context  that  C.  C.  Morrison  in  a  recent  article,  after  examining 
the  practice  of  the  European  Human  Rights  system,  comes  to  the  conclusion  that  the  Convention 
agencies  have  been  reluctant  to  follow  the  rule  of  restrictive  interpretation  and  have  shown  a 
preference  for  an  interpretation  more  firmly  supporting  the  human  rights  under  the  Convention. 
‘Restrictive  Interpretation  of  Sovereignty — Limiting  Treaties:  The  Practice  of  the  European 
Human  Rights  Convention  System’,  International  and  Comparative  Law  Quarterly ,  19  (1970), 
p.  361. 

2  Compare,  e.g.,  the  results  reached  by  Sir  Hersch  Lauterpacht  in  The  Development  of  Inter¬ 
national  Law  by  the  International  Court,  in  the  chapters  on  ‘effectiveness’  and  ‘restrictive’  inter¬ 
pretation  and  in  his  article  in  this  Year  Book ,  26  (1949),  P-  48,  and  those  reached  by  W.  F.  Bayer, 
RabelsZ  20  (1955),  p.  620,  and  by  V.  D.  Degan  in  L’ Interpretation  des  accords  en  droit  inter¬ 
national,  p.  hi. 

3  Annuaire,  43  (1950-I),  pp.  433  et  seq.  For  the  more  detailed  report  see  pp.  402  et  seq. 

4  Ibid.  44  (1952-II),  pp.  395-401.  5  ibid.  45  (1954-I),  p.  230. 

6  Ibid.  46  (1956),  p.  365. 

Yearbook  of  the  International  Lazo  Commission  (1964 — II),  p.  53*  See,  however,  his  com¬ 
mentary  on  p.  60  where  he  distinguishes  ‘effective’  from  ‘extensive’  or  ‘liberal’  interpretation, 
emphasizing  that  the  principle  as  understood  by  him,  does  not  call  for  a  construction  in  the 
latter  sense.  8  gee  ibid.  (1964-I),  pp.  276,  288  et  seq. 

9  P‘  2^9"  10  Ibid.,  p.  276,  para.  19. 

11  Ibld->  P-  29°.  Para.  97-  32  Ibid.,  p.  289,  para.  91. 


BY  DOMESTIC  COURTS 


3°i 

principle  by  suggesting  its  insertion  into  another  article  of  the  draft,  while 
dropping  Article  72, 1  a  suggestion  that  was  immediately  strongly  opposed 
by  Mr.  Ruda.2  The  article  was  then  dropped  altogether  upon  the  suggestion 
of  the  Chairman.3 

In  the  commentary  to  its  final  Draft  Articles  on  the  Law  of  Treaties  the 
International  Law  Commission  expressed  the  view  that 

...  in  so  far  as  the  maxim  ut  res  magis  valeat  quam  per  eat  reflects  a  true  general  rule 
of  interpretation,  it  is  embodied  in  Article  27,  paragraph  i,4  which  requires  that  a 
treaty  shall  be  interpreted  in  good  faith  in  accordance  with  the  ordinary  meaning  to  be 
given  to  its  terms  in  the  context  of  the  treaty  and  in  the  light  of  its  object  and  purpose* 

This  view  was  apparently  accepted  by  the  delegates  in  Vienna6  and 
Articles  31  and  32  in  the  final  version  are  completely  silent  on  the  subject. 

The  result  of  the  present  examination  of  the  practice  of  domestic  courts 
in  this  matter  tends  to  support  this  solution.  For  neither  the  principle  of 
effective  or  liberal  construction,  as  formulated  most  strongly  by  courts  in 
the  United  States,  nor  the  one  of  restrictive  interpretation  in  favour  of 
sovereign  freedom,  championed  mainly  by  the  courts  of  Germany,  can 
claim  universal  acceptance  as  a  general  principle  of  treaty  interpretation.7 

1  Yearbook  of  the  International  Law  Commission  (1964-I),  p.  291,  paras.  115,  116. 

2  Ibid.,  p.  291,  para.  117.  3  Ibid.,  p.  291,  para.  120. 

4  Now  Art.  31,  para.  1,  in  the  version  eventually  adopted  in  Vienna. 

5  American  Journal  of  International  Law,  61  (1967),  p.  351. 

6  The  complaint  of  Professor  McDougal  in  the  31st  meeting  of  the  Committee  of  the  Whole, 
that  the  I.L.C.  draft  articles  on  interpretation  ‘embodied  over-rigid  and  unnecessarily  restrictive 
requirements’,  did  not  refer  to  the  present  question  but  to  the  one  of  means  of  ascertaining  the 
intention  of  the  parties,  which  he  wanted  to  be  phrased  extremely  widely;  Official  Records,  p.  167. 
See  also  his  article:  ‘The  International  Law  Commission’s  Draft  Articles  upon  Interpretation: 
Textuality  Redivivus’ ,  American  Journal  of  International  Law,  61  (1967),  p.  992. 

7  Cf.  R.  Bernhardt,  ‘Interpretation  and  Implied  (Tacit)  Modification  of  Treaties’,  ZaoRV  27 
(1967),  p.  491,  at  p.  504. 
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Although  the  Geneva  Convention  on  the  Territorial  Sea  and  Contiguous 
Zone  affirms  the  sovereignty  of  the  coastal  State  in  its  territorial  sea,  and 
to  that  extent  has  diminished  an  area  of  academic  controversy,  the  notion 
of  sovereignty  is  too  elastic  to  enable  jurists  to  identify  with  final  precision 
the  nature  of  rights  exercised  in  coastal  waters,  and  it  may  be  that  these 
rights  differ  from  country  to  country,  depending  on  the  state  of  constitu¬ 
tional  law.  The  function  of  international  law  is  not  to  invest  States  with 
legal  regimes  but  to  secure  recognition  of  regimes  contrived  by  action  of 
individual  members  of  the  community  of  nations.  There  is,  therefore,  at 
least  in  theory,  a  spectrum  of  situations  respecting  the  rights  actually 
exercised  in  the  territorial  sea;  and  now  that  a  principal  preoccupation  of 
States  concerning  their  coastal  waters  is  the  mineral  exploitation  of  the 
sea-bed,  closer  attention  to  the  elements  of  such  rights  is  necessary  than 
in  previous  epochs.  The  trend  towards  legal  assimilation  of  the  sea-bed 
within  and  without  the  territorial  sea  constituting  a  single  ‘natural  pro¬ 
longation’  of  the  land  mass,1  has  thrown  this  question  into  relief,  as  has 
the  controversy  respecting  the  disposition  of  the  territorial  sea  in  the 
federal  systems  of  the  United  States,  Australia,  Canada  and  Germany. 

The  purpose  of  this  article  is  to  demonstrate  the  connection  between 
the  question  of  the  juridical  nature  of  the  territorial  sea  and  the  theories 
of  governmental  power  which  have  at  various  times  dominated  jurispru¬ 
dence,  and  to  identify  the  traces  of  these  theories  in  contemporary  prac¬ 
tice  and  doctrine.  Only  by  this  type  of  inquiry  can  a  number  of  real  and 
practical  issues  be  accurately  evaluated,  and  upon  their  elucidation  may 
depend  the  formulation  of  governmental  policy  in  several  fields  of  action, 
notably  that  of  licensing  of  the  sea-bed  for  exploitation. 

In  this  connection  it  is  proposed  to  establish  that  in  English  law  the 
Crown’s  property  in  the  sea  was  consolidated  before  the  development  of  the 
cannon-shot  rule,  and  that  that  rule  did  not  affect  the  nature  of  the  Crown’s 
rights  but  only  their  spatial  extent.  It  is  also  proposed  to  establish  that  the 
conceptual  separation  of  imperium  and  dominium ,  which  has  been  traced 
to  Grotius,  did  not  affect  the  matter,  because  it  was  universally  conceded 
that  imperium  over  foreign  ships  as  distinct  from  national  ships  existed 
only  where  dominium  was  possessed. 

It  is  the  object  of  the  first  part  of  this  article  to  demonstrate  that  there 
was  only  one  theory  of  the  nature  of  the  territorial  sea  until  the  middle  of 
the  nineteenth  century,  and  that  was  the  theory  that  the  government  of 
coastal  waters  depended  upon  coastal  States  having  property  in  the  sea. 

1  The  North  Sea  Continental  Shelf  case,  I.C.J.  Reports,  1969,  p.  1,  at  pp.  22,  31,  37. 
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In  the  second  part,  it  is  proposed  to  establish  that  contemporary  inter¬ 
national  law  concedes  that  a  State  may  exercise  sovereignty  over  the  terri¬ 
torial  sea,  but  that  the  question  whether  or  not  the  territorial  sea  is  within 
the  national  boundary  is  a  matter  for  constitutional  law  in  each  country. 

In  the  third  part,  it  is  proposed  to  establish  that  the  property  theory  is 
embodied  in  English  and  Commonwealth  legal  systems,  which  accordingly 
incorporate  the  territorial  sea  within  the  national  boundary,  although 
difficulties  arise  with  respect  to  this  contention  from  the  state  of  English 
judicial  authority. 


PART  I:  THE  THEORIES  ON  THE  JURIDICAL 
NATURE  OF  THE  TERRITORIAL  SEA 

A.  The  ‘Property’  Theory  of  the  Territorial  Sea 

Although  many,  if  not  most,  medieval  States  claimed  ownership  of 
varying  distances  of  neighbouring  seas,  it  was  the  controversy  respecting 
England’s  pretensions  to  the  Four  Seas  which  erupted  in  the  first  half  of  the 
seventeenth  century  that  was  decisive  in  laying  down  the  philosophical 
basis  for  the  concept  of  the  territorial  sea  as  an  area  of  the  sea  in  which  a 
State  had  property,  and  therefore  the  faculty  of  government.  Whether  they 
based  the  rights  of  the  coastal  State  on  a  theological1  or  a  philosophical2 
premise,  all  proponents  of  the  rights  of  a  coastal  State  in  its  neighbouring 
seas  were  agreed  in  the  seventeenth  century  that  those  rights  were  essen¬ 
tially  proprietorial  in  nature.  An  examination  of  the  English  doctrine  will 
establish  this;  and  an  analysis  of  the  texts  of  Grotius  in  which  he  distin¬ 
guished  between  imperium  and  dominium ,  will,  it  is  believed,  disclose3  that 
he  said  nothing  to  contradict  the  doctrine  on  this  point. 

i.  The  concept  op  the  British  seas 

The  claim  of  James  I  to  sovereignty  over  the  British  seas,  with  its 
accompanying  diplomatic  entanglements  and  academic  debates,  stimulated 
contemporary  English  jurists  to  engage  in  extensive  researches  in  order  to 
establish  the  authenticity  and  antiquity  of  the  Crown’s  pretensions.  This 
historical  exercise  was  regarded  as  indispensable,  not  only  because  eclec¬ 
ticism  and  the  historical  method  were  Mannerist  literary  conventions,  but 
principally  because  mere  assertion,  or  even  the  display  of  power,  were 
regarded  as  insufficient  in  themselves  to  create  rights  which  others  were 
morally  obliged  to  recognize.  It  was  thought  necessary  to  postulate  a 
primordial  divisio  rerum,  which  some  writers  treated  as  a  manifestation  of 

i  See  below,  p.  313.  2  See  below,  p.  315.  3  See  below,  p.  31°- 
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divine  law,  and  others,  more  modern  in  outlook,  as  a  contrivance  of  the 
social  contract.  However  it  was  established,  this  divisio  rerum  was  univer¬ 
sally  regarded  as  affecting  the  seas  around  nations  as  much  as  their  land. 

Both  Boroughs1  in  1633  and  Selden2  in  1635  found  evidence  of  an  exer¬ 
cise  of  the  Crown’s  feudal  rights  in  the  sea  going  back  several  centuries, 
and  on  the  basis  thereof  they  made  out  a  plausible  case.  Boroughs  placed 
weight3  upon  a  proclamation  of  Edward  II,  which  he  dated  1299,  and  which 
he  or  someone  else  had  found  in  the  Tower  of  London,  entitled  De  superio- 
ritate  maris  Angliae  et  juris  officii  Admiralitatis  in  eodem.  Coke  in  his  Fourth 
Institute  in  1644  incorporated  this  text,4  and  it  was  often  referred  to  in  the 
seventeenth  century.  No  doubt  more  was  read  into  its  use  of  the  word 
possessio  in  connection  with  the  sea  than  the  medieval  draftsman  intended. 

Selden’s  researches  among  the  medieval  writs  in  the  Tower  also  testified 
to  an  exercise  of  authority  over  the  sea,  although  he  felt  it  incumbent  upon 
him  to  devote  the  first  half  of  his  treatise  to  combating  Grotius  on  the 
latter’s  own  ground  of  general  principles  rather  than  historical  facts.  The 
Crown’s  authority  at  sea  for  which  he  found  evidence  was  not  confined 
to  Admiralty  matters  in  the  more  modern  sense  of  the  term,  but  extended 
to  what  contemporaries  would  have  regarded  as  proprietorial  matters. 
There  is  certainly  evidence  that  throughout  the  later  Middle  Ages  and  the 
sixteenth  century  the  Crown  exercised  authority  over  fishing,5  and  on 
several  occasions,6  notably  in  a  treaty  with  France  of  13607  and  in  the  reign 
of  Queen  Mary  in  connection  with  Flemish  fishing  off  the  coasts  of  Ireland,8 
had  this  authority  acknowledged  by  other  nations;  and  Hale  wras  justified 
on  his  reading  of  the  records  back  to  the  reign  of  Edward  I,  in  proclaiming 
in  1667  the  Crown’s  authority  over  the  sea.9  There  was  also  judicial 
authority  in  the  Irish  Reports  of  Sir  John  Davies  in  the  case  of  the  Royal 
Piscary  of  the  Banne  ‘that  the  sea  is  the  King’s  proper  inheritance’.10 

The  question  of  the  origin  of  the  English  Crown’s  right  in  the  sea  can 
probably  never  be  resolved,  because  there  was  never  any  decisive  point  in 
history  when  those  rights  were  first  recognized.  But  this  much  can  be 
asserted,  that  it  was  only  when  the  concept  of  sovereignty  was  adumbrated 

1  The  Sovereignty  of  the  British  Seas  (1633).  Callander  edn.  of  1920  used. 

2  Mare  Clausum  (1635).  Needham’s  translation  of  1632  used. 

3  Op.  cit.  (this  page,  n.  1),  p.  28. 

4  The  Fourth  Part  of  the  Institutes  of  the  Laives  of  England  (1644),  c.  22,  p.  142. 

5  Fortescue,  Governance  of  England,  p.  123,  referred  to  the  need  of  the  King  to  keep  a  fleet 
for  ‘sauying  off  our  marchauntes,  oure  fishers’. 

6  Generally  see  Elder,  The  Royal  Fishery  Companies  of  the  Seventeenth  Century  (1912),  pp.  4 
et  seq. 

7  Ibid.,  p.  4.  8  ibid. 

9  De  jure  maris,  Hargrave  MS.  No.  97.  Printed  in  Moore,  History  and  Law  of  the  Foreshore 

and  Sea  Shore  and  the  Law  Relating  Thereto  (1886). 

10  (1610).  Dav.,  p.  56 a.  Cited  by  Callis,  see  below,  p.  308  n.  2.  Printed  in  Angell,  A  Treatise 
on  the  Right  of  Property  in  Tide  Waters  (1826),  pp.  35  et  seq. 
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in  the  Renaissance  period  that  feudal  jurisdictional  rights  in  the  sea  came 
to  be  rationalized  by  the  lawyers  as  expressions  of  a  claim  to  exclusive 
rule.  Since  the  Crown’s  government  was  inherently  based  on  the  Crown’s 
feudal  rights  in  the  land,  it  was  inevitable  that  the  power  of  England  to 
exclude  foreign  fishing  from  the  Narrow  Seas,  or  to  require  salutes  from 
foreign  vessels  as  a  tribute  to  the  Crown’s  authority  thereover,  should  be 
theoretically  founded  on  the  Crown’s  property  in  the  sea.  So  must  Coke 
have  understood  when  he  wrote  that  ‘if  a  man  be  upon  the  sea  of  England, 
he  is  within  the  kingdom  or  realme  of  England’.1 

Coke  did  not  invent  the  Crown’s  rights  in  the  sea — he  merely  expressed 
in  an  epigram  what  was  then  a  current  notion.  In  1569  Digges,2  whom 
Moore  accuses  of  having  invented  the  doctrine  of  the  Crown’s  rights  in 
the  seashore  between  the  high-  and  low-water  marks,  ‘based  wholly  on 
the  Roman  law  and  an  exalted  notion  of  the  rights  of  the  prerogative’,3 
took  as  his  major  premise  the  apparently  undisputed  proposition  that  at 
common  law  the  Crown  was  proprietor  of  the  sea.  Asserting  as  the  minor 
premise  the  unity  of  the  sea  above  and  below  low-water  mark,  he  argued 
to  the  conclusion  that  the  foreshore  was  vested  in  the  Crown: 

And  in  this  estate  regall  of  Englande  wee  see  that  the  Kings  of  most  auncient  times 
have  in  the  right  of  theire  crowne  helde  the  seas  aboute  this  Ilande  so  proper  and  entire 
unto  them.4 

This  argument  of  Digges,  translating  the  Crown’s  ancient  authority  over 
the  sea  into  a  proprietorial  interest,  and  the  sea  itself  in  consequence  into 
the  royal  waste,  may  or  may  not  have  been  an  innovation,  but  at  all  events 
it  was  effectively  presented  in  the  Admiralty  court  in  Dulinge's  Case5  in 
1591,  which  was  concerned  with  an  action  by  grantees  of  the  foreshore 
against  a  person  who  has  erected  a  weir  without  licence  of  the  Admiral; 
and  in  1628  the  Crown’s  rights  in  the  foreshore  were  judicially  upheld.6 
It  seems  that  in  the  Middle  Ages  the  Crown  did  not  have  property  in  the 
foreshore,  except  in  its  manorial  right,  so  that  its  claim  to  have  it  now  as 
a  prerogative  matter  logically  proceeded  from  its  proprietorial  rights  in  the 
sea.  This  proprietorial  characteristic  netted  together  in  a  single  juridical 
category  the  foreshore,  ports,  havens,  creeks  and  the  sea  in  the  exposition 
of  Hale  in  1667: 

The  narrow  seas,  or  at  lest  so  much  therof  as  adjoines  to  the  English  shore,  is  within 
the  Kinges  jurisdiction  or  roialty;  and  likewise  in  rights  of  propriety;  for  although  the 

1  The  First  Part  of  the  Institutes  of  the  Lawes  of  England  (1628),  260 b. 

2  Arguments  Proving  the  Queens  Maties  Propertye  in  the  Sea  Landes  and  Salt  Shores  Thereof. 
Printed  in  Moore,  op.  cit.  (above,  p.  306  n.  9),  p.  185. 

3  Ibid.,  p.  xxxi.  4  Ibid-,  P-  203. 

5  Officiuvi  Domini  v.  Dulinge.  Printed  in  Marsden,  Select  Pleas  in  the  Court  of  Admiralty 
1547-1602  (1897). 

6  Attorney  v.  Philpott,  Moore,  op.  cit.  (above,  p.  306  n.  9),  Appendix. 
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use  of  the  sea  be  comon,  yet  the  propriety  therof  belonges  to  the  Kinge  as  a  royal 
wast ;  which  is  the  reason  that  as  well  all  the  bona  vacantia  upon  the  seas  belonge  to  the 
Kinge  as  the  right  of  his  admirall  jurisdiction,  so  likewise  ilands  in  the  sea.1 

Hale,  of  course,  was  merely  systematizing  the  diverse  institutions  which 
the  law  had  assembled  under  the  rubric  of  the  Crown’s  property  in  the 
sea.  The  academic  treatment  of  this  rubric  began  with  Callis,2  whose 
purpose  in  lecturing  in  1622  at  Gray’s  Inn  on  the  authority  of  the  Com¬ 
missioners  of  Sewers  was  to  establish  that  the  Mare  Anglicum  was  ‘within 
the  Realm  of  England’,  and  therefore  within  the  Commissioners’  jurisdic¬ 
tion  under  a  statute  of  Henry  VIII.  He  identified  four  categories  of  royal 
interest  in  the  Mare  Anglicum,  namely,  imperium  regale ,  potestas  legalis, 
proprietas  tarn  soli  quam  aquae  and  possessio  et  profituum  tam  reale  quam 
personate ;3  and  having  reviewed  the  Admiralty  commissions  and  the  pre¬ 
rogative  of  wrecks,  flotsam  and  jetsam,  he  concluded: 

So  I  take  it  I  have  proved  the  King  full  lord  and  owner  of  the  seas,  and  that  the 
seas  be  within  the  realm  of  England;  and  that  I  have  also  proved  it  by  ancient  books 
and  authorities  of  the  laws,  and  by  charters,  statutes,  customs  and  prescriptions,  that 
the  government  therein  is  by  the  common  laws  of  this  realm.4 

Boroughs  in  1633  broadened  the  discussion  by  treating  the  property 
which  the  King  possessed  in  the  sea  as  an  instance  of  a  universal  rule  of 
jus  gentium.  ‘No  man  that  is  not  desperately  impudent’,  he  asserted,  could 
deny  that,  as  a  matter  of  fact,  ‘Princes  may  have  an  exclusive  property  in 
the  soveraigntie  of  the  several  parts  of  the  sea,  and  in  the  passage,  fishing 
and  shores  thereof.’5  In  1643  Spelman  wrote  that  ‘the  soyle  of  the  Shore 
and  Sea  adjoining,  is  now  the  King’s  and  particular  Lords’,  according  to 
their  Tittles’.6  Godolphin  in  1661  affirmed  the  Crown’s  dominion  in  the 
seas,7  as  did  Zouche,  who  in  1663  wrote  that  the  Kings  of  England  had 
been  ‘in  peaceable  possession  of  the  Soveraign  Dominion  of  the  Sea  of 
England’,8  quoting  the  proclamation  of  Edward  I,  De  superioritate  mar  is,9 
and  Exton,  who  in  1664  said  that  the  king  ‘had  the  supreme  Government 
of  the  English  Seas’,  as  Selden  testified.10  In  1665  Codrington,  having 
asserted  that  the  sea  by  the  law  of  nature  and  nations  was  not  common  to 
all  men,  but  was  capable  of  private  dominion,  stated  that  ‘the  King  of 
Great  Brittain  is  Lord  of  the  Sea  Flowing  about,  as  an  Inseparable  and 

1  Op.  cit.  (above,  p.  306  n.  9),  p.  367. 

2  Reading  of  Robert  Callis  on  the  Statute  of  Sewers,  23  Hen.  VIII,  c.  5,  16.  Fourth  edn.  by 

W.  J.  Broderip,  1824  used.  In  the  same  year  Malynes,  Lex  Mercatoria,  p.  186,  asserted  the 
Crown’s  property  in  the  sea.  3  ibid.,  p.  45. 

4  Ibid.,  p.  47.  5  ibid.,  p.  43. 

6  The  English  Works  of  Sir  Henry  Spelman  (1723),  p.  229. 

7  A  View  of  the  Admiral.  Jurisdiction  (1661),  p.  28. 

8  The  Jurisdiction  of  the  Admiralty  of  England  Asserted  (1663),  p.  20.  9  Ibid.,  p.  38. 

10  The  Maritime  Dicaeologie  or  Sea-Jurisdiction  of  England  (1664),  p.  23. 
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Perpetual  Appendant  of  the  British  Empire’.1  Rolle  C.J.  in  16682  and 
Malloy  in  1676  said  much  the  same,  as  did  Medows  in  1689,  who  also 
generalized  from  the  jus  gentium : 

Every  Prince,  whose  Country  adjoyns  to  the  Sea  .  .  .  has  some  portion  of  the  Sea 
belonging  to  him  in  property,  as  an  accession  of  the  Land,  or  appendant  to  it,  or  rather 
incorporated  with  it,  like  Veins  and  Arteries,  integral  Parts  of  the  same  Body.3 

This  right  of  the  Prince  in  the  sea,  he  said,  was  ‘property’,  and  anyone 
who  understood  anything  less  ‘embraces  a  Cloud  for  Juno’.4 

2.  Imperium  and  dominium  in  the  seventeenth  century 

Although  the  English  literature  was  Anglocentric,  the  principle  upon 
which  the  Crown’s  alleged  rights  was  founded,  namely  the  appropriation 
of  the  sea  actually  reduced  to  physical  control,  was  a  universal  one;  and 
it  was  taken  for  granted  that  the  right  of  every  nation  to  an  area  of  coastal 
sea  was  rooted  in  nature.  Craig,5  a  Scottish  lawyer,  treated  the  question 
from  this  cosmopolitan  point  of  view  as  early  as  the  reign  of  James  VI, 
saying  that  property  in  the  sea  belonged  to  those  to  whom  the  nearest  con¬ 
tinent  belonged,  so  that  the  sea  which  washed  the  coast  of  France  was 
called  the  French  sea,  as  it  was  closer  to  France  than  to  any  other  continent, 
and  the  sea  which  washed  the  coast  of  England  was  called  the  English  sea. 
And  he  added  that  ‘occupied  parts  of  the  sea  belong  to  the  territory  of  that 
nation  which  has  occupied  them,  and  the  ruler  of  the  State  claims  the  same 
right  over  the  occupied  parts  of  the  sea  as  he  has  in  his  own  territory’. 
Later,  in  1705,  Kestner  in  Germany  explained  the  philosophical  basis 
to  appropriation  of  the  coastal  sea  as  follows: 

Because  it  is  property,  the  sea  can  be  occupied  both  by  nature  and  by  right.  A  clue 
to  this  is  given  by  the  nature  of  occupation,  which  is  nothing  but  an  action  by  which 
property  is  brought  under  our  power.  ‘Under  our  power’  is  reckoned  when  we  can 
use  it  and  keep  another  away  from  it.6 

It  is  evident  that  in  this  context  imperium  and  dominium  were  a  single 
parcel,  and  this  coalescence  of  the  two  institutions  is  the  essence  of  the 
property  theory  of  the  territorial  sea.  If,  according  to  the  current  philo¬ 
sophy,  imperium  and  dominium  could  exist  only  in  conjunction,  so  that  the 
power  to  rule  and  to  legislate,  which  is  the  power  of  imperium,  could  extend 
only  so  far  as  the  ruler  and  legislator  possessed  dominium ,  or  the  rights  of  an 
owner,  then  foreign  ships  would  be  beyond  the  grasp  of  authority  of  the 

1  His  Majesty's  Propriety  and  Dominion  of  the  British  Seas  Asserted,  p.  i. 

2  2  Abridgement,  p.  170. 

3  Observations  Concerning  the  Dominion  and  Soveraignty  of  the  Seas  (1689),  p.  42. 

4  Ibid.,  p.  9.  5  Jusfeudale,  Bk.  1,  s.  13,  p.  140. 

6  Jus  naturae  et  gentium,  p.  29:  ‘in  nostra  autem  potestate  existimatur  illud,  quo  uti,  et  alterum 

hide  arcere  possumus.’ 
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coastal  State  when  outside  the  boundaries  of  its  territory.  The  sea  there¬ 
fore,  would  be  either  totally  mare  liberum  or  totally  mare  clausum,  and  the 
intermediate  situation  where  the  coastal  State  would  have  mere  jurisdic¬ 
tion’  would  be  inconceivable. 

In  the  nineteenth  century,  when  changing  views  on  the  nature  of  the 
State  and  of  government  made  it  possible  to  achieve  this  intermediate 
situation,  authors  exploited  the  distinction  which  they  perceived  in  Grotius 
between  imperium  and  dominium,  and  supposed  that  the  property  theory 
was  disreputable  because  the  father  of  international  law  himself  had 
repudiated  it.  Even  today  the  relevance  of  Grotius’s  distinction  to  the 
question  of  the  territorial  sea  is  taken  for  granted,  although  insufficiently 
explained.1  If  in  fact  Grotius  did  adumbrate  the  theory  that  the  coastal 
State  could  exercise  imperium  over  foreigners  at  sea,  without  necessarily 
importing  dominium  in  the  coastal  sovereign,  his  text  would  support  the 
projection  back  into  the  seventeenth  century  of  the  ‘jurisdictional’,  or 
‘police’  view  of  the  territorial  sea.  But  it  is  difficult  to  agree  with  this 
interpretation  of  his  texts. 

Grotius’s  distinction  between  imperium  and  dominium  appears  in  each 
of  three  works,  Mare  liberum,  Defensio  and  De  jure  belli  ac  pads.  In  the 
first  of  these  he  confined  himself  to  very  generalized  definitions:  ‘For 
nowadays  dominium  means  a  particular  kind  of  ownership,  so  that  in  fact 
it  absolutely  excludes  a  similar  possession  by  another.’2  This  passage  is 
to  be  contrasted  with  the  following: 

Now  those  who  say  that  a  certain  sea  belonged  to  the  Roman  Empire  explain  their 
statement  to  mean  that  that  right  did  not  extend  beyond  protection  and  jurisdiction; 
which  right  they  distinguish  from  ownership.3 

The  application  which  he  made  of  this  distinction  in  Mare  liberum  was  to 
the  sea  as  a  whole,  and  not  to  coastal  waters,  which  he  expressly  excluded 
from  his  discussion.4  His  point  was  that,  since  princes  have  a  right  merely 
of  ‘jurisdiction  and  protection’  in  the  sea,  they  cannot  prohibit  anyone 
from  navigation.  In  the  Defensio  he  said  that  he  was  not  discussing 
imperium  et  iurisdictio  because  this  was  not  pertinent  to  dominium  and  ins 
piscandi,  which  he  accused  Welwood  of  confusing.5  The  most  likely  pur- 

1  Oudendijk,  Status  and  Extent  of  Adjacent  Waters  (1970),  p.  27.  In  Constable’s  Case,  in  Moore, 
op.  cit.  (above,  p.  306  n.  9),  p.  24,  Plowden  argued  that  ‘although  the  Queen  has  jurisdiction  in 
the  sea  adjoining  her  realm,  she  still  has  not  property  in  it,  nor  in  the  land  under  the  sea,  for  it  is 
common  to  all  men,  and  she  cannot  prohibit  any  one  from  fishing  there’.  While  this  controverts 
the  Crown’s  rights  in  the  sea,  it  supports  the  contention  that  jurisdiction  was  believed  to  exist 
only  over  nationals  outside  the  area  of  dominium. 

2  Mare  liberum,  c.  5,  2.  Magoffin,  p.  22.  3  Ibid.,  p.  35. 

4  Ibid.,  p.  37:  ‘The  issue  does  not  concern  a  gulf  or  a  strait  in  this  ocean,  nor  even  all  the 
expanse  of  sea  which  is  visible  from  the  shore.’ 

5  Defensio  capitis  quinti  Maris  Liberi  oppugnati  a  Guilielmo  Welwodo,  translated  in  Bibliotheca 
Visseriana,  vol.  7,  p.  203. 
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pose  which  Grotius  had  in  mind  in  making  this  point  was  to  demonstrate 
the  non  sequitur  in  the  English  texts  which  defended  mare  clausum  on  the 
basis  of  the  statutes  which  gave  the  Lord  High  Admiral  jurisdiction  over 
the  subject’s  ships.  Finally,  in  De  jure  belli  ac  pads  Grotius  spoke  of  the 
distinction  between  imperium  and  dominium  in  the  most  abstract  way.1 
He  seems  to  have  been  stating  the  obvious,  that  within  territory  property 
rights  may  be  alienated  while  the  competence  to  rule  persists.  But  this 
competence  may  still  depend  upon  property,  for  he  conceded  that  imperium 
and  dominium  ‘are  generally  acquired  by  a  single  act’.2  In  other  words, 
though  there  may  be  imperium  over  a  public  way  but  no  dominium  because 
it  is  common,  this  is  not  to  say  that  there  can  be  imperium  beyond  the 
boundaries  of  the  State. 

The  key  to  an  understanding  of  Grotius’s  texts  is  the  distinction  which 
he  made  between  personal  and  territorial  jurisdiction.3  The  former  does 
not  depend  upon  property  but  on  the  relationship  of  ruler  and  subject. 
The  latter  is  localized,  and  is  thus  intrinsically  connected  with  possession 
of  the  terrain.  While  Grotius  did  not  explicitly  state  that  outside  his 
territorial  boundaries  no  prince  might  exercise  imperium  save  over  his  own 
subjects,  this  is  what  he  believed,  for  he  made  the  point  that  revenues 
levied  on  fishing  were  personal  and  not  territorial  impositions,  and  hence 
limited  to  subjects.4  Obviously  this  has  nothing  to  do  with  the  areas  of  sea 
included  within  the  national  boundary,  such  as  waters  intra  fauces  terrae, 
but  is  concerned  with  the  high  seas.  It  seems,  then,  that  Grotius  would 
limit  the  exercise  of  imperium  over  foreign  ships  to  waters  over  which  the 
sovereign  possessed  dominium. 

All  of  the  post-Grotian  writers  who  discussed  imperium  and  dominium 
upon  the  sea  make  this  clear.  Gothofredus  in  1637  spoke  of  them  as  bound 
together’,5  while  Pontanus  in  the  same  year  stated  that,  where  the  nature 
and  area  of  the  place  admitted,  that  which  was  previously  held  in  common 
could  be  acquired  in  dominium,  and  turned  into  proprietas.6  Loccenius, 
the  Swedish  Selden,  in  1664  linked  the  two  words  together  with  vel  so  as 
to  suggest  their  interchangeability.7  In  coastal  waters  (mare  particulare) 
dominium  existed  ex  lege  naturae  as  an  aspect  of  dominium  of  the  adjacent 
land,  and  imperium  was  an  aspect  of  it.8  In  the  high  seas  (mare  universale), 
imperium  was  exercisable  without  dominium,  although  it  is  unclear  whether 
Loccenius  intended  to  limit  this  to  national  ships  and  pirates,  because  he 

1  Ibid.  II,  3,  4,  1.  2  Ibid.  II,  3,  4,  2. 

3  Mare  liberum ,  p.  36.  4  Ibid.,  Defensio ,  p.  17b. 

5  De  imperio  mans,  p.  58:  ‘dominium  seu  imperium  adseri’ . 

6  Quibus  Mare  clausum  Johanni  Seldeni  propius  inspicitur  expenditurque,  p.  174.  See  the  Latin 
text  in  Fenn,  The  Origin  of  the  Right  of  Fishery  in  Territorial  Waters  (1926),  p.  169. 

7  De  jure  maritime.  Libri  tres,  p.  168:  ‘at  praecedenti  capiti  dictis  obstare  videtur  imperium  vel 
dominium  maris,  quo  navigationis  usus.’ 

8  Ibid.,  p.  169. 
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seems  to  have  thought  that  protectio  et  iurisdictio  could  be  exercised  wher¬ 
ever  power  could  be  temporarily  exerted,  as  with  a  fleet.1  Stypmann  in 
1652  said  that  dominium  in  maria  particularia  gave  the  right  to  command 
(jubere)  and  punish  offenders  (punire  deliquentes).2  Godolphin  in  1661 
expressed  the  matter  epigrammatically :  ‘The  Dominium  et  Juris dictio  Maris 
are  such  Confederates,  you  cannot  prejudice  the  one  and  not  the  other.’3 

Since  imperium  was  directed  to  persons,  and  dominium  to  things,  said 
Conring  in  1654, 4  it  was  possible  to  manifest  the  former  beyond  the  bounds 
of  the  latter.  But  in  the  coastal  sea  the  two  concepts  went  together,  which 
suggests  that  he  believed  that  the  power  to  command  foreigners  was  limited 
in  space.  This  would  have  corresponded  with  the  legal  systems  of  Europe, 
and  with  that  of  England  in  particular,  which  gave  the  Admiral  personal 
jurisdiction  over  the  Crown’s  subjects,  wherever  they  might  sail,  and 
vested  in  the  Crown  feudal  rights  of  proprietorship  of  the  Mare  Anglicum, 
by  virtue  of  which  foreign  fishing  could  be  prohibited.  Sir  Leoline  Jenkins 
in  the  reign  of  Charles  II  made  the  point  in  a  charge  at  the  Admiralty 
Sessions  in  the  following  words : 

Every  Englishman  knows,  that  his  Majesty  hath  an  undoubted  Empire  and  Sove- 
raignty  in  the  Seas  that  environ  these  his  Kingdoms,  which  by  the  ancient  Statute 
Laws  (18  Edw.  I),  are  called  the  quatuor  Maria,  by  Foreigners,  and  by  our  modern 
Treaties,  the  British  Seas.  .  .  . 

But  besides  these  four  Seas,  which  are  the  peculiar  Care,  and  as  it  were,  Part  of  the 
Domaine  of  the  Crown  of  England,  his  Majesty  hath  a  Concern  and  x\uthority  (in 
Right  of  his  Imperial  Crown)  to  preserve  the  publick  peace,  and  to  maintain  the 
Freedom  and  Security  of  Navigation  all  the  World  over.  .  .  . 

This  Power  and  Jurisdiction  which  his  Majesty  hath  at  Sea  in  those  Remoter  Parts 
of  the  World,  is  but  in  Concurrence  with  all  other  Soveraign  Princes  that  have  Ships 
and  Subjects  at  Sea.5 

What  the  learned  judge  was  saying  was  that  the  Admiral  had  personal 
jurisdiction  over  British  ships  anywhere  in  the  world,  but  not  over  foreign 
ships,  whereas  the  Crown  had  territorial  rights  in  the  British  seas.  This 
passage  clearly  illustrates  the  role  that  imperium  and  dominium  played  in 
contemporary  legal  thought  respecting  maritime  authority;  and  if  Grotius’s 
distinction  between  these  two  concepts  is  irrelevant  to  the  nature  of  the 
power  exercised  in  the  territorial  sea,  as  distinct  from  the  high  seas,  English 
doctrine  concerning  the  Crown’s  rights  in  the  sea  can  be  regarded  as 
exceptional  only  with  respect  to  their  extent,  not  with  respect  to  their 
elements. 


De  jure  mantiino.  Libri  tres,  p.  1 79  ■  protectio  et  iurisdictio  .  .  .  quae  temporarici  esse  potest,  a 
propnetate  uiaris  distinguenda  est’,  whereas  ‘ dominium  autem  ex  sua  natura  perpetuum  est'. 

2  Tractatus  de  jure  maritimo  et  nautico,  I,  c.  3,  14. 

3  A  View  of  the  Admiral  Jurisdiction,  p.  31. 

4  Exercitatio  de  Dominio  Maris.  Latin  text  in  Fenn,  op.  cit.  (above,  p.  311  n.  6),  p.  216. 

5  Wynne,  The  Life  of  Sir  Leoline  Jenkins  (1724),  vol.  1,  p.  xc. 
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3.  The  theological  and  philosophical  bases  of  the  property  theory 

The  real  question,  as  everyone  in  the  seventeenth  century  recognized, 
was  whether  the  extensive  claims  of  England,  Sweden,  Venice  and  other 
nations  to  mare  clausum  in  neighbouring  seas  were  intellectually  defensible 
in  respect  of  their  distance,  not  their  nature,  which  was  undisputed.  The 
starting-point  of  all  the  advocacy  and  criticism  of  these  claims  was  the 
mode  of  acquisition  of  property  ex  lege  naturae  et  gentium,  and  the  analyses 
tended  to  be  compounded  of  various  elements,  theological  and  philosophi¬ 
cal,  projected  through  the  institutions  of  Roman  law.  To  unravel  all  of  the 
strands  would  be  a  diversion  from  the  central  theme  of  this  paper,  but  some 
demonstration  is  desirable  of  the  transition  from  a  theological  to  a  philo¬ 
sophical  position  which  occurred  as  the  secularization  of  baroque  culture 
proceeded,  and  which  was  a  necessary  antecedent  to  Bynkershoek’s  for¬ 
mulation  of  the  cannon-shot  as  the  rationalization  both  of  the  nature  and 
of  the  extent  of  the  marginal  sea. 

Welwood’s  principal  basis  of  attack  upon  Grotius’s  Mare  Liberum  was 
theological.  In  answer  to  Grotius’s  philosophical  contention  that  the  sea, 
‘by  the  first  condition  of  nature,  was  common  to  men’,  he  asserted  that  this 
was  contrary  to  ‘the  wordes  of  the  holy  Spirit’.  God’s  injunction  to  man 
to  ‘subdue  the  earth,  and  rule  over  the  fish’  could  not  be  complied  with 
save  ‘by  a  subduing  of  the  waters  also’.1  The  waters,  being  divisible  as 
was  the  land,  fell  under  the  further  injunction  to  ‘replenish  the  earth’  after 
the  Flood;  so  that,  God  being  the  author  of  nature,  and  hence  ‘as  well 
author  of  the  division,  as  of  the  composition’,  had  not  intended  the  sea 
to  be  common,  but  to  be  partitioned  among  men  in  ‘proprietie’.2  Welwood 
in  this  text  was  referring  to  coastal  waters,  not  the  ‘maine  Sea  or  great 
Ocean,  which  is  farre  removed  from  the  fust  and  due  bounds  above  men¬ 
tioned,  properly  perteyning  to  the  neerest  Lands  of  every  Nation’.3 

Godolphin  in  1661  is  among  the  last  of  the  authors  to  resort  to  the 
theological  argument,  saying  that  ‘the  world  was  no  sooner  created  but 
man  had  Dominion  over  the  fish  of  the  sea,  Jure  Divino’d  Only  the  old- 
fashioned  could  rely  on  this  methodology  in  the  age  of  Descartes,  and  a 
cultivated  mind  like  Selden’s  could  not  fail  to  perceive  the  need  to  combat 
Grotius  on  his  own  ground  of  philosophy.  The  theological  argument,  while 
still  prominent  in  his  work,  was  handled  more  cautiously,  and  was  not 
relied  upon. 

Selden,  like  Welwood,  dated  the  division  of  the  earth  to  Noah,  who 
represented  the  person  of  Adam.  The  injunction  to  replenish  the  earth 
was  one  addressed  to  Noah’s  sons,  so  that  this  ‘Divine  Act  of  Donation’ 
made  them  ‘Joint  Lords  of  the  Whole  World’.5 

1  An  Abridgement  of  All  Sea  Lawes  (1613),  p.  62.  2  Ibid.,  p.  63.  3  Ibid.,  p.  72. 

4  A  View  of  the  Admiral  Jurisdiction,  p.  7.  5  Mare  clausum,  p.  17. 
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But  ‘some  Ages  after  the  Flood’,  the  earth  was  divided  by  Noah,  who 
issued  the  ‘Command  from  God’  that  ‘no  man  should  invade  the  Bounds 
of  his  Brother’1  so  imitating  Cain  who  had  ‘first  set  Bounds  unto  Fields  .2 
It  followed  from  this  view  of  the  matter  that  the  earth  was  originally  held 
in  common,  and  that  there  was  an  area  of  it  which  so  remained  after  the 
divisio  return  had  occurred.  The  question  then  arose  how  this  residue  could 
be  appropriated.  At  this  point  Selden  introduced  a  concept  of  the  social 
contract.  Either  ‘expressly  in  words,  or  implicitly  by  custom’,  mankind 
agreed  upon  acquisition  by  occupation.3  In  this  matter  of  general  principle 
he  found  himself  in  complete  agreement  with  Grotius,  but  he  disagreed 
with  him  with  respect  to  the  inclusion  of  the  sea  within  the  compact. 
Whereas  Grotius  rested  his  case  on  nature,  Selden  rested  his  on  divine 
law:  God’s  intention  that  the  earth  should  be  divided  had  been  executed 
with  respect  to  the  sea  as  well  as  the  land  by  means  of  the  social  contract, 
as  witness  the  passages  from  scripture  referring  to  the  bounds  of  the  sea. 
Private  dominion  of  the  sea  was  thus,  Selden  concluded,  permitted  by  the 
divine  order,  and  had  been  achieved  by  human  consent. 

The  significance  of  the  theological  concept  of  property  in  the  sea  was 
that  precise  delimitation  of  the  areas  partitioned  among  nations  was  not 
de  essentia.  Welwood  made  this  point,  when  he  said  that  it  did  not  matter 
that  there  were  no  islands  to  mark  the  limits  of  the  British  seas,  for  ‘God, 
who  is  both  the  distributor  and  first  Author  of  the  division  and  distinction 
of  both  land  and  sea,  hath  given  an  understanding  hart  to  man  for  the 
same  effect’.4  By  means  of  the  compass  and  by  soundings,  he  said,  men 
could  express  this  understanding  in  notional  limits,  which  did  not  depend 
for  their  validity  on  the  effective  exclusion  of  others,  any  more  than  a  man’s 
property  in  the  land  depended  upon  his  being  everywhere  upon  it  at  every 
moment  so  as  to  forbid  entry  to  trespassers. 

Grotius’s  famous  comment  that  God  was  unnecessary  to  the  validity 
of  natural  law5  presaged  the  elimination  of  the  divine  will  from  the  system 
of  jus  gentium,  and  left  occupation  as  the  exclusive  mode  of  original  acquisi¬ 
tion.  In  the  Defensio  Grotius  dealt  devastatingly  with  the  theological 
argument.  Having  reviewed  the  biblical  texts  he  contradicted  the  assertion 
that  the  division  of  the  earth  included  the  division  of  the  sea,  and  castigated 
it  as  ‘novelty’  and  ‘unheard  of’.6  This  undermined  the  argument  that  the 
boundaries  of  ownership  could  be  intellectually  apprehended  as  distinct 
from  being  established  by  actual  possession: 

For  ownership  does  not  occur  without  possession,  while  possession  does  not  begin 
with  the  intention  only,  but  an  act  of  the  body  must  be  added.  But  if  the  drawing  of  an 

1  Mare  clausum ,  p.  19.  2  Ibid.,  p.  29.  3  Ibid.,  p.  23. 

4  Op.  cit.  (above,  p.  313  n.  1),  p.  68.  5  Je  jure  belli  ac  pads,  Prolegomena  11. 

6  Loc.  cit.  (above,  p.  310  n.  5),  p.  164. 
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intellectual  line  were  sufficient  for  this  matter,  what  the  laws  dictate  would  already  be 
false,  namely  that  we  do  not  obtain  possession  by  intention.1 

The  only  concession  that  Grotius  would  make  to  the  theological  argument 
was  to  agree  that  the  author  of  nature  had  created  all  things  in  common, 
and  had  permitted  the  division  of  the  soil  where  labour  was  expended  to 
cause  it  to  bear  fruit.2 

As  the  idea  became  current  that  the  power  to  govern  was  territorially 
restricted  to  the  area  over  which  physical  power  was  effectively  deployed, 
precise  delimitation  of  maritime  claims  became  de  essentia;  and  with  the 
fading  of  the  theological  argument  during  the  second  half  of  the  seventeenth 
century,  jurists  found  themselves  in  agreement  that  occupation  of  the  sea, 
by  the  actual  exclusion  of  others  therefrom,  alone  gave  a  title  to  rule  the 
sea,  as  well  as  exclusive  enjoyment  of  property  rights  in  it.  Malloy  in  1676 
was  quite  explicit  about  it:  ‘As  the  sea  is  capable  of  protection  and  govern¬ 
ment,  so  is  the  same  no  less  than  the  land  subject  to  be  divided  amongst 
men,  and  appropriated  to  cities  and  potentates.’3  There  was  nothing 
inherently  predatory  in  this  view  that  property  could  be  acquired  by  might, 
for  the  process  was  thought  of  as  sanctioned  by  the  social  contract.  Either 
a  primordial  division  of  the  sea  could  be  presumed  to  have  been  part  of 
that  bargain,  or  it  could  be  supposed  that  the  right  to  appropriate  what 
was  as  yet  unappropriated  had  been  reserved  by  the  social  contract.  In 
either  event,  the  acquisition  of  property  by  occupation  could  be  regarded 
as  a  natural  right,  and  possession  of  the  sea  was  but  an  instance  of  the 
exercise  of  this  right. 

Of  course  this  depended  upon  the  characterization  of  the  sea  as  not  yes 
communis  but  res  nullius.  It  is  significant  that  in  the  second  half  of  the 
seventeenth  century  there  was  little  controversy  on  this  point.  The  sea 
was  conceded  by  all  of  the  prominent  authors  to  be  susceptible  of  occupa¬ 
tion,  and  interest  centred  on  the  effectiveness  of  possession  rather  than 
upon  its  possibility.  Grotius’s  argument4  that  things  not  assigned  to 
individuals  or  the  public  weal  could  pass  to  the  first  to  seize  them  which 
was  the  basis  of  dominion  of  all  things — was  used  by  Pufendorf  to  support 
the  acquisition,  not  of  prey,  but  of  territory,  and  hence  of  the  sea.5 

There  can  be  little  question  that  a  generation  of  lawyers  at  the  end  of  the 
seventeenth  century  derived  from  Pufendorf  the  general  notion  that  power 
to  rule  the  sea  was  coincidental  with  possession  of  it,  and  that  impevium  was 
essentially  territorial.  It  might  also  be  suggested  that  English  lawyers  could 
have  read  the  same  idea  into  Locke,  whose  theory  of  dominion  was  that 


1  Ibid.,  p.  187. 

3  De  jure  maritimo  et  navali,  p.  267. 
s  De  jure  naturae  et  gentium,  III,  2,  230;  IV,  5,  382; 
universalis,  i,  5,  31. 


2  Ibid.,  p.  191. 
4  De  jure  belli  ac  pacts,  II,  3.  1. 
IV,  6,  385.  Also Elementorum  jurisprudentiae 
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no  prince,  except  to  enforce  the  law  of  nature,  might  punish  the  subjects 
of  another,  for  he  lacks  power  over  them;1  but  that  princes,  being  equals 
in  the  state  of  nature,2  can  appropriate  land  (hence,  it  seems,  territory), 
as  individuals  can,  namely  by  an  act  of  labour,  or,  its  governmental  equiva¬ 
lent,  the  use  of  the  power  to  exclude  which  enables  the  enclosure  of  the  soil 
without  the  consent  of  mankind.3  No  matter  how  it  was  philosophically 
established,  the  view  was  universally  held  in  1700  that  every  coastal  State 
had  a  natural  right  to  property  in  the  sea  as  far  as  it  had  effectively  occupied 
it.  The  question  remained,  what  amounted  to  effectiveness  ? 

In  the  early  seventeenth  century  the  opinion  was  widespread  that  exclu¬ 
sive  property  in  the  sea  could  result  from  the  domination  of  the  sea  by 
ships,4  but  the  naval  wars  of  the  middle  of  the  seventeenth  century  had 
exposed  the  essentially  ephemeral  character  of  any  such  domination. 
Furthermore,  the  view  that  princes  were  equals  in  the  state  of  nature 
tended  increasingly  to  preclude  the  notion  of  predatory  seizures  of  dis¬ 
proportionate  areas  of  the  earth’s  terrain.  The  more  refined  juristic  specu¬ 
lation  of  the  post-Grotian  period  sought  for  a  principle  that  could  be 
universally  applied  so  as  to  express  the  equality  of  princes,  and  that  would 
satisfy  the  more  rigorous  requirements  for  acquisition  of  property  that 
had  become  current.  Although  the  idea  of  fixed  limits  to  the  rights  of  the 
coastal  State  in  its  neighbouring  sea  persisted — ranging  from  one  league 
to  100  miles — the  principle  was  most  aptly  embodied  in  the  cannon-shot, 
which  was  a  plausible  use  of  an  old  notion  to  express  that  physical  power 
and  presence  which  was  regarded  as  the  basis  of  exclusive  rights.  The 
permanent  disposition  of  cannon  upon  the  coast  guaranteed  exclusion  of 
foreign  shipping  at  will,  and  so  justified  the  acquisition  of  the  sea  within 
range;  and  this  was  a  standard  that  was  universally  applicable,  so  that  all 
States  benefited  equally  from  it. 

4.  The  continuity  of  Crown  rights  in  the  sea  in  the  eighteenth  century 

Fulton,  unable  to  find  any  explicit  affirmation  of  the  Crown’s  claims  to 
the  narrow  seas  after  the  later  years  of  the  seventeenth  century,  presumed 
that  the  Crown  abandoned  its  pretensions  during  the  reign  of  Charles  II, 
and  that  the  Crown’s  domain  in  English  law  retreated  to  the  low-water 
mark.5  The  consequence  of  his  argument  was  to  dissociate  the  concept  of 
Crown  rights  in  the  Mare  Anglicum  from  the  doctrine  of  the  territorial  sea 
as  it  developed  in  the  eighteenth  century.  There  is  no  doubt  a  great  differ¬ 
ence  both  in  character  and  in  spatial  extent  between  the  two  expressions 

1  Second  Treatise  on  Civil  Government,  sec.  9. 

2  Ibid.,  secs.  5,  14.  Also  Pufendorf,  De  jure  naturae  et  gentium,  II,  2,  112. 

3  Secs.  27,  28.  The  only  implication  for  the  sea  in  Locke  is  respecting  capture  of  fish:  sec.  30. 

4  e.g.  Loccenius,  op.  cit.  (above  p.  31 1  n.  7!. 

5  Sovereignly  of  the  Sea  (1911),  p.  537. 
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of  coastal  authority,  but  perhaps  it  is  jumping  to  conclusions  to  presume 
an  hiatus  between  them.  Perhaps  the  one  merged  into  the  other,  and,  if 
this  is  what  occurred,  the  Crown  would  have  retained  its  property  rights 
in  the  territorial  sea  as  a  residue  of  the  rights  which  it  possessed  at  an 
earlier  period. 

The  philosophical  principles  respecting  acquisition  of  property  which 
had  underpinned  the  doctrine  of  the  Mare  Anglicum  continued  to  dominate 
legal  and  political  exposition  well  into  the  period  when  the  territorial  sea 
concept  was  established,  and  it  is  the  prevalence  of  the  basic  idea  that  is 
decisive  in  the  question  of  the  survival  of  the  theory  of  dominion  of  the 
seas,  rather  than  the  paucity  of  actual  expressions  of  exclusive  rights. 
What  occurred  after  the  reign  of  Charles  II  may  not  have  been,  as  Fulton 
asserts,  the  death  of  the  Crown’s  claim,  which  ‘vanished  in  the  lapse  of 
time  without  apparently  leaving  a  single  juridical  or  international  right 
behind  it’,1  but  a  more  refined  rationalization  of  that  claim,  based  upon  the 
more  precise  philosophical  principles  respecting  the  nature  of  property 
which  had  been  recently  propounded. 

Fulton’s  argument  that  the  Crown’s  property  in  the  sea  lapsed  between 
1670  and  1700,  to  be  replaced  with  a  new  notion  based  on  the  cannon-shot, 
does  violence  to  the  history  of  ideas,  for  doctrines  do  not  evolve  in  this 
jerking  fashion,  and  it  seems  preferable  to  suppose  that  the  cannon-shot 
was  the  rationalization  of  an  uninterrupted  legal  institution,  denuded  of 
the  idiosyncratic  features  which  could  no  longer  be  supported  in  the 
sophisticated  philosophical  environment  of  the  Age  of  Reason.  In  fact  there 
was  no  interruption  in  the  doctrine  of  the  Crown’s  right  in  the  sea. 

In  1713  Sir  Charles  Hedges,  a  judge  of  the  Admiralty  Court,  gave  an 
opinion  to  the  Lords  of  the  Admiralty  on  the  extent  of  the  British  seas. 
This  was  probably  in  connection  with  the  Treaty  of  Utrecht,  which  fixed 
a  limit  of  thirty  miles  for  fishery  off  Newfoundland,  and  which  had 
presumably  raised  a  query  as  to  the  limits  of  the  Admiralty  authority  in 
home  waters.  He  said  that  the  Four  Seas  were  ‘within  her  Majesty’s  sea 
dominions,  as  queen  of  Great  Britain’. 

All  nations  pretend  to  dominion  at  sea  on  their  coasts;  some  extend  it  to  no  fuither 
than  they  can  reach,  some  sixty  miles,  some  a  hundred  or  more,  with  regard  to  the 
seas  which  wash  their  borders  or  opposite  shores.  .  .  .  The  British  sovereignty  has  in 
all  ages  been  asserted  to  the  utmost  extent  of  those  seas  which  have  been  possessed 
by  the  Brittains  and  Irish  in  the  vast  ocean  of  the  North  and  West.2 

In  1736  the  doctrine  was  reasserted  by  Mathew  Bacon: 

It  is  universally  agreed,  that  the  King  hath  the  Sovereign  Dominion  in  all  Seas  and 
great  Rivers;  which  is  plain  from  Selden’s  Account  .  .  .  And  as  the  King  hath  a 

1  Ibid.,  p.  538. 

2  Marsden,  Documents  Relating  to  Law  and  Custom  of  the  Sea  (1916),  vol.  2,  p.  231. 
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prerogative  in  the  Seas,  so  hath  he  likewise  a  Right  to  the  Fishery  and  to  the  Soil, 
so  that  if  a  River  as  far  as  there  is  a  Flux  of  the  Sea  leaves  its  Channel,  it  belongs  to  the 
King.1 

Viner  in  1742  described  the  sea  as  the  ‘proper  inheritance’  of  the  King, 
wherefore  ‘the  King  shall  have  the  Land  which  is  gained  out  of  the  Sea’.2 
Comyns  in  1762  said  that  ‘the  Dominion  of  the  whole  Sea  which  surrounds 
England  belongs  to  the  King’,  and  explained  that  this  was  the  reason  why 
the  King  licensed  the  fishermen  of  Zealand.3  Blackstone  in  1765  treated 
the  question  in  the  context  of  reclamation  from  the  sea : 

If  the  alluvion  or  dereliction  be  sudden  and  considerable,  in  this  case  it  belongs 
to  the  king;  for,  as  the  king  is  lord  of  the  sea,  and  so  owner  of  the  soil  while  it  is 
covered  with  water,  it  is  but  reasonable  he  should  have  the  soil,  when  the  water  has 
left  it  dry.4 

The  point  to  which  Blackstone  was  addressing  himself  was  one  well 
established  in  the  common  law.  Where  the  sea  receded  leaving  the  land 
dry,  or  where  the  land  was  reclaimed,  the  soil  was  part  of  the  royal  waste, 
available  for  grant  by  the  Crown.  It  was  the  explanation  of  this  rule  that 
proved  significant  for  the  theory  of  the  Crown’s  rights  in  the  sea.  In  Olds- 
worth’’ s  case  in  1637,  it  had  been  held  that; 

As  the  King  is  supreme  upon  the  land,  so  he  is  upon  the  sea,  and  all  the  land  was 
originally  in  the  Crown,  and  therefore  so  is  the  sea,  and  the  ungranted  lands  left 
derelict  by  the  sea’s  recession : 

For,  as  the  land  was  in  the  King  when  it  was  parcel  of  the  sea;  now,  when  it  is  made 
parcel  of  the  dry  land,  it  shall  not  be  taken  from  him.5 

In  1676  the  question  arose  whether  a  medieval  grant  of  land  contiguous 
to  a  manor,  or  which  at  any  time  in  the  future  should  be  recovered  by  the 
withdrawal  of  the  sea,  extended  to  an  area  which  became  derelict.  There 
are  three  reports  of  the  case.6  Two  state  that  it  was  adjourned  without 
decision,  the  third  that  it  was  decided  that  the  terms  of  the  grant  wTere  too 
general  to  include  the  derelict  land.  The  significance  of  the  case  is  that 
counsel  on  both  sides  were  agreed  that  the  derelict  land  was  originally  in 
the  king  because  it  was  part  of  the  sea.  John  Holt,  arguing  that  the  derelict 
land  was  still  royal  waste,  asserted : 

This  grant  is  of  part  of  the  sea,  which  being  parcel  of  the  prerogative,  ought  to  be 
expressly  named ;  and  the  sea  is  the  soil  of  the  King.7 

1  A  New  Abridgement  of  the  Law,  vol.  4,  p.  156. 

2  A  General  Abridgement  of  Law  and  Equity,  vol.  16,  p.  576. 

3  Digest  of  the  Laws  of  England,  vol.  4,  p.  388. 

4  Commentaries  on  the  Laws  of  England,  vol.  2,  p.  262. 

5  The  King  v.  Oldsworth,  in  Hale,  De  jure  marts,  op.  cit.  (above,  p.  306  n.  9),  pp.  381,  397. 

6  A.G.  v.  Farmer,  2  Lev.  171;  2  Mod.  106;  Ray.  241.  7  Ibid. 
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The  grantee  argued  that 

.  .  .  here  is  a  capacity  in  the  King,  because  he  is  absolute  lord  of  the  British  seas,  as 
appears  by  Selden’s  Mare  Clausum ,  he  may  grant  part  of  his  marine  patrimony  as  well 
as  his  lands.  Here  is  a  person  capable  to  take;  subjects  are  capable  of  a  property  in  the 
sea.1 

Hale  stated  the  law  on  the  point  thus : 

The  true  reason  of  it  is,  because  the  soil  under  the  water  must  needs  be  of  the  same 
propriety  as  it  is  when  it  is  covered  with  water.  If  the  soil  of  the  sea,  while  it  is  covered 
with  water,  be  the  King’s  it  cannot  become  the  subject’s  because  the  water  hath  left  it.2 

There  were,  in  fact,  many  instances  of  Crown  grants  of  derelict  lands,3 
and  while  it  was  obviously  unnecessary  to  support  the  Crown’s  rights  in 
such  lands  exclusively  on  the  Crown’s  property  in  the  sea,  this  explanation 
remained  current  throughout  the  period  when  the  cannon-shot  was  becom¬ 
ing  the  only  rationalization  of  the  nature  and  extent  of  the  territorial  sea. 
Had  any  English  lawyer  been  asked  at  any  time  after  1670  whether  the 
Crown  had  property  in  the  sea  he  would  have  answered  in  the  affirmative; 
and  considering  the  vitality  of  the  common  law  doctrines  that  were  rooted 
in  the  notion  of  the  Crown’s  feudal  domain  in  the  sea,  it  is  to  be  supposed 
that  the  authors  in  the  early  nineteenth  century  who  took  it  for  granted 
that  the  king  had  property  in  the  sea-bed  of  coastal  waters — Schultes  in 
18 1 1,4  Chitty  in  1821, 5  Angell  in  18266  and  Hall7  and  Woolrych  in  18308 
— were  stating  the  living  law,  and  not  parroting  Hale  in  an  irrelevant  exer¬ 
cise  in  legal  antiquarianism,  as  has  sometimes  been  supposed. 

What  happened  during  the  period  around  1700  was  that  the  claims  to 
Mare  Anglicum  were  not  persisted  in  politically — although  they  may  have 
influenced  the  draftsmanship  of  the  Hovering  Acts  in  the  eighteenth  cen¬ 
tury9 — but  that  the  common  law  tradition  of  the  Crown’s  property  in  the 
sea  descended  into  the  caverns  of  lawyers’  law,  where  it  flowed  as  strongly 
as  ever  until  it  reappeared  on  the  surface  in  the  nineteenth  century  in 
connection  with  the  three-mile  limit.  This  being  so,  the  only  possible  way 
of  regarding  the  matter  is  to  suppose  that  the  territorial  sea,  whatever 
dimensions  it  may  have  at  any  time  possessed,  was  consistently  part  of  the 
royal  waste. 

1  Ibid.  2  Loc.  cit.  (above,  p.  306  n.  9),  p.  399. 

3  These  are  detailed  by  Horwitz,  Testimony  before  the  Special  Master,  U.S.A.  v.  Mattie  et  al., 
U.S.  Sup.  Ct.,  1971,  No.  35  Original;  pp.  24  et  seq. 

4  Essay  on  Aquatic  Rights,  p.  109.  5  Prerogatives  of  the  Crown,  pp.  142,  173. 

6  A  Treatise  on  the  Right  of  Property  in  Tide  Waters,  and  in  the  Soil  and  Shores  Thereof,  p.  18. 

7  An  Essay  on  the  Rights  of  the  Crown  and  the  Privileges  of  the  Subject  in  the  Sea-Shores  of  the 
Realm,  p.  4. 

8  A  Treatise  on  the  Law  of  Waters  and  of  Sewers,  Including  the  Law  Relating  to  Rights  in  the 
Sea,  p.  19. 

9  This  is  suggested  by  the  debate  in  the  House  of  Lords  on  the  point  in  1739 :  The  Parliamentary 
History  of  England  from  the  Earliest  Period  to  the  Year  1803  (Hansard),  vol.  10,  cols.  1201-32. 
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5.  The  cannon-shot  as  the  criterion  of  possession 

Whether  the  cannon-shot  rule  was  a  southern  European  formulation 
which  in  some  way  linked  up  with  a  northern  European  idea  of  a  fixed 
limit1  would  be  immaterial  to  a  consideration  of  the  juridical  nature  of  the 
territorial  sea,  as  it  was  first  adumbrated,  were  it  not  for  the  question 
whether,  in  its  early  form,  the  cannon-shot  rule  was  only  available  where 
coastal  batteries  were  actually  disposed.  If  this  was  the  case,  then  the  coastal 
State  would  have  had  neither  sovereignty  nor  property  in  the  coastal  sea 
except  within  range  of  harbour  fortresses.  It  is  doubtful  if  in  the  period 
1680  to  1740  there  was  any  consensus  about  the  matter.  Grotius  had 
propounded  a  principle  that  would  have  justified  imperium  over  a  portion 
of  the  sea  by  means  either  of  a  ‘fleet  stationed  in  some  part  of  the  sea’,  or 
where  ‘those  who  sail  over  a  part  of  the  sea  along  the  coast  may  be  con¬ 
strained  from  the  land’  ;2  and  this  suggests  appropriation  only  when  the 
power  of  control  was  present.  But  it  may  be  questioned  whether  the  diplo¬ 
matic  incidents  which  gave  rise  to  the  cannon-shot  practice  were  really 
influenced  by  theoretical  considerations  at  all.  Neutral  ships  taken  under 
the  guns  of  a  fortress  were  bad  prize  because  the  authority  of  the  prince 
whose  shelter  had  been  given  to  the  seized  ship  had  been  abused.  W  hen 
no  such  shelter  was  available,  the  fact  that  a  ship  was  taken  close  to  an 
undefended  coast  was  not  so  significant,  and  no  diplomatic  issues  were 
raised  on  such  occasions  (or  at  least  the  limited  research  that  has  been  done 
has  not  revealed  trace  of  them).  Whether  this  warrants  the  conclusion  that 
there  was  no  property  in  coastal  waters  where  there  were  no  batteries  to 
shelter  neutral  ships  is  doubtful.  It  is  perhaps  better  to  suppose  that  the 
philosophical  principles  earlier  referred  to  continued  to  justify  appropria¬ 
tion  of  coastal  waters,  even  though  diplomatic  protests  were  made  only 
when  coastal  batteries  were  fortuitously  in  range  when  prizes  were  taken.3 

Bynkershoek  was  no  doubt  both  generalizing  from  current  diplomatic 
practice  and  utilizing  a  notion  of  applied  philosophy  when  he  universalized 
the  cannon-shot  concept.4  The  importance  of  his  work  in  the  present 
context  is  that  he  treated  the  force  of  arms  as  the  practical  basis  of  the  power 
needed  to  possess  territory.  His  immediate  successors  did  not  follow  him 
in  his  rationalization  of  the  extent  of  the  coastal  State’s  rights,  but  they 
did  not  depart  from  his  view  that  those  rights  were  territorial  in  every 

1  Walker  in  this  Year  Book,  22  (1945),  p.  210. 

2  De  jure  belli  ac  pacts,  II,  3,  13. 

3  The  coincidence  of  imperium  and  dominium,  as  the  explanation  of  coastal  rights  appears  in 
Willenberg,  Sicilimenta  juris  gentium prudentiae  ex  libris  Hugonis  Grotii  (1712),  p.  101 :  In  Answer 
to  Question  XVII,  ‘An  vero  mare  occupatum  etiam  retineri  et  possideri  potest,’  he  says:  ‘Possidetur 
per  actus  imperii  proprios,  quales  sunt  jubere,  vetare,  permittere,  punire .’  And  at  p.  116:  ‘Et  in  his 
res  vacuae  et  nullius  occupatur  vel  dominium  vel  imperium  sen  jus  subditis  praescribendi,  quidnam 
de  illis  et  bonis  illorum  fieri  velis.’ 

4  De  dominio  maris  (1703):  ‘terrae  dominium  finitur  ubi finitur  armorum  vis.’ 
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sense.  Casaregis,  although  he  argued  for  a  100-mile  territorial  sea,  agreed 
that  this  ‘is  not  less  reputed  his  [the  sovereign’s]  own  territory  as  the  whole 
land  in  which  he  rules’.1  Gundling  in  1734,  in  a  work2  which  is  of  excep¬ 
tional  interest  because  it  was  the  first  to  assert  the  prevalent  view  that  the 
cannon-shot  rule  applied  where  there  were  no  actual  cannon  (and  which 
also,  incidentally,  referred  to  a  three-mile  limit,  albeit,  presumably,  Baltic 
miles)  was  of  the  same  opinion,  as  were  Vitriarius,3  Heineccius,4  Abreu  y 
Bertodano,5  Wolff,6  Moser7  and  Surland,8  all  of  whom  refer  to  occupation 
or  possession  of  the  sea. 

The  first  significant  author  after  Bynkershoek  to  base  the  rights  of  the 
coastal  State  on  the  territorial  sea  on  the  cannon-shot,  apart  from  Moser, 
was  Vattel  in  1758. 9  His  treatment  of  the  subject-matter  is  so  developed 
that  there  can  be  no  doubt  that  he  was  writing  with  all  the  authority  of  an 
official  who  knew  what  was  going  on  in  the  chancelleries  of  Europe.  Not 
only  does  he  make  the  cannon-shot  the  criterion  of  dominion  over  the 
neighbouring  sea,  but  he  is  quite  dogmatic  that  ‘the  whole  space  of  the 
sea  within  cannon-shot  of  the  coast’,  by  virtue  thereof,  becomes  ‘part  of 
the  territory’,  and  that  for  that  reason  a  vessel  taken  under  the  cannon  of 
a  neutral  fortress  is  not  good  prize.  The  significance  of  Vattel’s  work  in 
universalizing  the  view  that  the  sea  within  range  of  cannon  of  the  shore  is 
part  of  the  territory  of  the  coastal  State  cannot  be  underestimated,  for  it 
was  translated  into  English  in  1760,  and  remained  the  only  work  on  inter¬ 
national  law  in  that  language  until  Martens’s  work  was  translated  in  1802. 10 

Of  the  twenty  authors  who  discussed  the  question  of  coastal  waters 
between  Vattel  and  Wheaton  in  1836, 11  none  questioned  that  this  area 

1  Discursus  legates  de  commercio,  27x9-/729,  vol.  2,  p.  40. 

2  Discours  iiber  das  Natur-  und  Volker-Recht,  p.  249. 

3  Institutiones  juris  naturae  et  gentium  (1752),  p.  56. 

4  De  jure  naturae  et  gentium  (1740),  Bk.  II,  p.  518. 

3  Tratado  juridico-politico  sobre  pressas  de  mar  (1746),  p.  72. 

6  Jus  gentium  methodo  scientijica  pertractatum  (i749)»  Bk.  I,  ss.  128-31. 

n  Grund-Satze  des  jetz-iiblichen  Europaischen  Volkerrechts  in  Friedens-Zeiten  (i75°),  P-  345- 

8  Grund-Satze  des  Europaischen  See-Rechte  (i75°)>  s-  5^4- 

9  Le  Droit  des  gens  (1758).  Translation  by  Fenwick  (1916),  vol.  3,  p.  109. 

10  It  was  the  most  quoted  work  on  international  law  in  Congressional  Debates  in  the  United 
States  between  1789  and  1845.  The  tabulation  is  illuminating:  Vattel  was  quoted  91  times, 
Martens  24  times,  Grotius  17  times,  Pufendorf  9  times,  Burlamaqui  6  times  and  Bynkershoek 
5  times:  Brief  for  the  State  of  Texas  in  Opposition  to  Motion  for  Judgment,  U.S.  Supreme  Court, 
U.S.A.  v.  State  of  Texas,  1949,  p.  63. 

11  In  addition  to  those  mentioned  below,  see  Hubner,  De  la  saisie  des  batiments  neutres  (i759)> 
vol.  1,  p.  59;  Emerigon,  Nouveau  commentaire  sur  Vordonnance  de  la  marine  du  mois  d’aout  1681 
(1780),  p.  41 1 ;  Toze,  La  Liberte  de  la  navigation  et  du  commerce  des  nations  neutres  pendant  la 
guerre  (1780),  p.  23;  Neyron,  Principes  du  droit  des  gens  (1783),  P-  239;  Gunther,  Europaisches 
Volkerrecht  in  Friedensseiten  (1787),  vol.  2,  p.  S3!  Ompteda,  Litteratur  des  gesammten  sowohl 
naturlichen  alspositiven  Volkerrechts  (1785),  listing  authors  under  the  heading  ‘writings  on  property 
and  sovereignty  in  the  sea’ ;  Martens,  Precis  du  droit  des  gens  moderne  de  V Europe  (1789),  P-  125  ! 
Nau,  Grundsatze  des  Volkerrechts  (1802),  p.  101;  Boucher,  Institution  du  droit  maritime  (1803), 
p  46'  Jouffroy,  Le  Droit  des  gens  maritime  universel  (1806),  p.  23;  Saalfeld,  Grundrifi  eines 
Systenis  des  europaischen  Volkerrechts  (1809),  p.  371  Chitty,  A  Practical  Treatise  on  the  Law 
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belongs  to  the  coastal  State,  though,  as  Valin  pointed  out  in  1760,  there 
were  four  theories  current  concerning  the  limits  within  which  the  sea  was 
'le  domaine  du  Souverain  de  la  cote  voisine’,1  namely,  a  fixed  sailing  time 
from  the  coast,  a  fixed  distance  from  the  coast,  such  as  twenty  leagues  or 
100  miles,  the  limits  of  the  cannon-shot,  and  the  particular  traditional 
claims  of  England.  One  jurist,  Lampredi,2  asserted  that  imperium  resulted 
from  dominium  in  the  territorial  sea,  while  others  actually  used  the  word 
‘property’  in  relation  thereto.  Galiani,  who  coined  the  expression  mare 
territoriale ,  did  so  because  the  current  rationalization  of  the  coastal  State’s 
rights  was  that  the  littoral  sea  was  part  of  the  State’s  territory.  ‘Truly’,  he 
said,  ‘in  accordance  with  the  principles  of  commonly  accepted  law,  we  can 
call  territory  all  the  space  up  to  where  the  magistrate  and  public  officers 
can,  with  the  coercion  derived  from  the  force  entrusted  to  them,  impose  the 
orders  of  their  sovereign.’3  Cancrin4  deduced  from  this  theory  the  right  of 
the  coastal  State  to  the  fructus  pendentes  of  the  waters  and  the  minerals 
of  the  sea-bed,  as  did  Rayneval.5 

During  the  same  period  the  cannon-shot  rule  was  embodied  in  diplo¬ 
matic  and  judicial  practice,  which  rationalized  the  rule  that  ships  taken 
in  the  territorial  sea  were  not  good  prize,  on  the  basis  that  the  exercise  of 
belligerent  rights  on  neutral  ‘territory’  was  illegitimate.6  Diplomatic  cor¬ 
respondence  referred  to  the  ‘eloignement  de  terre’  and  ‘le  droit  au  terri- 
toire;’7  and  the  King’s  Advocate  used  the  same  expression  ‘the  right  of 
territory’.8  Lord  Stowell,  in  the  first  case9  in  English  law  to  recognize  the 
territorial  sea  as  such,  spoke  of  ‘neutral  limits’  and  ‘neutral  territory’. 
In  his  later  judgments  he  referred  to  a  ‘claim  of  territory’,10  territorial 
rights’11  and  ‘the  limits  of  territory’,12  as  well  as  to  ‘the  right  of  territory’.13 

of  Nations  (1812);  Jacobsen,  Seerecht  des  Friedens  und  des  Krieges  (1815);  Schmelzing,  Syste- 
matischer  Grundrifi  des  praktischen  Europaischen  Volker-Rechtes  (1819),  vol.  2,  p.  12;  Kluber, 
Droit  des  gens  moderne  de  VEurope  (1819),  p.  199;  Burlamaqui,  Principes  du  droit  de  la  nature 
et  des  gens  (1766;  edn.  of  1820),  vol.  1,  p.  174;  Bello ,  Principios  de  derecho  de  jentes  (1832),  p.  31; 
Wheaton,  Elements  of  International  Law  (1836),  p.  283. 

1  Nouveau  commentaire  sur  V Ordonnance  de  la  marine ,  du  mois  d'aout  1681  (1760),  p.  639. 

2  Juris  publici  universalis  sive  juris  naturae  et  gentium  theoremata  (1776),  pp.  31,  59,  61,  63, 
65,  7i- 

3  Dei  doveri  dei  principi  neutrali  (1782),  p.  421. 

4  Abhandlungen  von  dem  Seerechte  (1800),  p.  69. 

5  Institutions  du  droit  de  la  nature  et  des  gens  (1803),  p.  161. 

6  The  notion  was  embodied  in  the  treaty  between  Great  Britain  and  Algiers  of  1762,  Art.  2, 
Martens,  Recueil  des  principaux  traites  de  VEurope  (1795),  p.  25;  and  between  Great  Britain  and 
Tunis  of  the  same  year,  Art.  3,  ibid.;  and  between  the  United  States  and  Morocco  of  1787,  Art. 
X,  Malloy,  Treaties ,  etc.,  vol.  1,  p.  1208;  The  United  States  and  Tripoli,  1796,  Art.  VIII,  ibid., 
vol.  2,  p.  1785;  the  United  States  and  Tunis,  1797,  Art.  X,  ibid.,  p.  1794;  and  the  United  States 
and  Great  Britain,  1794,  Art.  25,  ibid.,  vol.  1,  p.  590. 

7  Kent  in  American  Journal  of  International  Law ,  48  (1954),  p.  549. 

8  McNair,  International  Legal  Opinions,  vol.  1  (1956),  p.  331. 

9  The  Tzeee  Gebroeders  (1800),  3  C.  Rob.  162;  165  E.R.  442. 

10  The  Vrouw  Anna  Catharina  (1803),  5  C.  Rob.  15;  165  E.R.  681. 

12  The  Anna  (1805),  5  C.  Rob.  373;  165  E.R.  809. 


11  Ibid. 
13  Ibid. 


OF  THE  TERRITORIAL  SEA 


323 

The  United  States  Supreme  Court  was  even  more  explicit.  It  said  ‘such 
waters  are  considered  as  a  part  of  the  territory  of  the  sovereign’,1  and  seizure 
of  a  vessel  therein  was  ‘an  invasion  of  that  territory’.2  English  courts3 
continued  to  recite  the  Hale  doctrine  that  the  Crown  had  property 
in  the  sea,  and  though  they  did  not  discriminate  between  inland  waters 
and  territorial  waters,  they  displayed  no  hesitation  in  affirming  Crown 
rights  to  the  sea-bed,  and  on  occasions  referred  to  ‘territorial  property 
and  jurisdiction  in  the  seas  which  was  the[ir]  coasts’,4  as  well  as  to  the 
‘territorial  right  .  .  .  extended  to  three  miles’.5 

6.  The  Cornwall  Mines  Case 

In  1856  reference  was  made  by  agreement  between  the  Crown  and  the 
Duchy  of  Cornwall  to  Sir  John  Patterson  to  make  an  award  respecting 
the  question  whether  the  right  to  minerals  below  high-water  mark  acquired 
by  mining  out  to  sea  vested  in  the  one  or  the  other.6  The  reference  dis¬ 
tinguished  mines  between  the  high-  and  low-water  marks  and  mines 
below  low-water  mark.  The  case  for  the  Duchy  was  that  the  Earl  of  Corn¬ 
wall  had  the  right  to  wreck  of  the  sea,  prisage  and  customs  of  wines,  and 
that  the  County  of  Cornwall  in  the  original  charter  of  the  Earl  had  included 
the  Stannary  of  Cornwall  and  all  the  mines  of  the  county.  It  was  argued 
that  land  left  derelict  by  the  sea,  or  reclaimed  by  the  labour  of  man, 
becomes  part  of  the  adjoining  county,  and  it  was  submitted  that  there  is  no 
substantial  distinction  between  land  so  reclaimed  and  minerals  reclaimed 
by  means  of  undersea  workings.  The  case  for  the  Crown  was  that  the 
charters  of  the  Earls  had  enfeoffed  them  only  in  respect  of  lands  holden 
of  the  King,  and  that  the  Crown  retained  all  demesne  land  in  the  county. 

If  the  sea  shore  in  question,  or  any  part  of  it,  be  any  part  of  any  of  the  ‘fees’  or  of 
any  of  the  specific  manors  or  lordships,  not  now  in  the  hands  of  the  Duchy,  then  all 

1  The  Ann,  1  Fed.  Cas.  No.  397  (1812). 

2  Church  v.  Hubbart,  2  Cranch  187  (1804),  per  Marshall  C.J.  at  p.  234.  See  also  Rose  v. 
Himely,  4  Cranch  241  (1807);  U.S.  v.  Kessler,  1  Baldwin’s  C.C.  Rep.  15  (1829)  (Pennsylvania). 

3  King  v.  Lord  Yarborough  (1828),  Bligh’s  New  Reports,  vol.  2  (H.  of  L.)  147,  per  Best  L.C .J. 
at  157;  A.G.  v.  Chambers  (1854),  4  De  Gex  and  J.  206,  per  Baron  Alderson  at  213  and  Lord 
Cranworth  L.C.  at  215;  In  re  Hull  v.  Selby  Railway  (1839),  5  M.  8s  W.  327;  Benest  v.  Pipon 
(1829),  1  Knapp.  60,  12  E.R.  243,  per  Lord  Wynford  at  247;  Gammell  v.  Commissioners  of  Woods 
and  Forests  (1859),  3  Macq.  (Scotland)  419;  Officers  of  State  v.  Smith  (1846),  8  Sess.  Cas.  (2nd 
ser.)  71 1  at  723 ;  aff’d.  sub  nom,  Smith  v.  Earl  of  Stair  (1849),  6  Bell’s  App.  Cas.  (H.  of  L.)  487; 
Gann  v.  Free  Fishers  of  Whitstable  (1864-5)  11  H.L.C.  192 ,  per  Lord  Chelmsford  at  218;  Duchess 
of  Sutherland  v.  Watson  (1868),  6  Sess.  Cas.  (3rd  ser.),  199 ,  per  Lord  Neaves  at  213.  The  Crown’s 
proprietorial  rights  in  the  sea-bed  have  been  referred  to  in  the  United  States:  Shively  v.  Bowlby, 
152  U.S.  1,  at  13  (1894);  Weber  v.  Board  of  Harbor  Commissioners,  18  Wall.  57,  at  65  (1873); 
Corlfield  v.  Coryell,  6  Fed.  Cas.  546,  No.  3230  (E.D.  Pa.  1823);  Manry  v.  Robison,  122  Tex.  213, 
at  229;  56  S.W.  2d.  438,  at  445. 

4  Gann  v.  Free  Fishers  of  Whitstable  (1864-5),  11  H.L.C.  192. 

5  R.  v.  Forty-nine  Casks  of  Brandy  (1836),  1  Lush.  306. 

6  The  Tidal  Estuaries  Foreshore  and  Under  Sea  Minerals  Within  and  Around  the  Coast  of  the 
County  of  Cornwall.  Reference  to  Sir  J.  Patterson.  Duchy  of  Cornwall  Records. 
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questions  between  the  Duchy  and  the  Crown  is  excluded,  for,  ex  hypothesis  that  part 
of  the  sea  shore  belongs  to  the  present  owner  of  such  fee,  manor  or  lordship. 

It  was  submitted  that  the  Duchy  had  failed  to  show  that  it  possessed 
any  general  right  to  the  sea  shore,  and  that  as  to  the  soil  of  the  sea  itself, 
beyond  the  ‘littus’,  there  was  no  arguable  question  at  all:  ‘In  the  absence 
of  evidence  to  displace  the  Crown’s  title,  the  Crown  is  .  .  .  clearly  entitled, 
according  to  all  the  authorities,  to  the  soil  of  the  sea  itself  adjoining  the 
coast  of  England.’  The  Crown  argued  that  the  bed  of  the  sea  being  property 
of  the  Crown,  the  fact  of  ownership  of  the  shore  in  a  subject  does  not  take 
away  this  right  of  the  Crown :  ‘Assuming  the  littus  mar  is  in  the  county  of 
Cornwall  to  belong  to  the  Duke,  the  bed  of  the  sea  would  still  belong  to 
the  Queen,  for  the  Duke  could  only  show  title  to  the  bed  of  the  sea  by  grant, 
or  by  acts  of  ownership.’ 

The  arbitrator  found  that  the  right  to  minerals  between  high  and  low- 
water  mark  was  vested  in  the  Duke  ‘as  part  of  the  soil  and  territorial  posses¬ 
sions  of  the  Duchy’,  but  that  the  right  to  minerals  below  low-water  mark 
was  vested  in  the  Crown.  However,  since  it  was  obvious  that  such  minerals 
could  only  be  won  by  using  mineshafts  commencing  in  the  Duchy,  the 
question  should  be  regulated  by  Act  of  Parliament.1 

The  significance  of  the  case  is  that  it  was  common  ground  that  the 
Crown’s  right  to  the  fundus  of  the  sea  was  a  ‘territorial  right’,  and  that  the 
fundus  was  ‘therefore  part  of  the  Realm’.  The  Officers  of  the  Duchy 
argued  for  an  interpretation  of  the  Charters  in  favour  of  a  grant  of  workings 
under  the  sea  to  the  Dukes  of  Cornwall  on  the  basis  that  ‘that  territorial 
right  of  the  Crown,  which  may  be  granted,  even  to  an  ordinary  subject,  is 
limited  to  the  extent  of  three  miles  from  the  shore’,  so  importing  inter¬ 
national  law  to  suggest  that  there  is  property  in  the  territorial  sea,  and  that 
that  is  ‘capable  of  possession  by  a  subject’.  The  award  seems  to  imply  that 
the  county  of  Cornwall  terminated  at  the  low-water  mark,  but  that  the 
Crown  had  property  in  the  sea-bed  below  that  mark. 

B.  The  ‘Police’  Theory  of  the  Territorial  Sea 

Until  about  1840  the  jurisdiction  of  a  State  was  thought  to  depend  upon 
the  exercise  of  sovereignty  over  delimited  territory,  which  a  State  appro¬ 
priated  by  the  same  physical  power  and  presence  whereby  any  right  of 
property  was  thought  to  arise.  The  corollary  of  the  ‘property  theory’  of 
the  territorial  sea  was  that  this  area  of  water  was  territory  from  which  all 
others  could  be  excluded.  The  doctrine  of  innocent  passage  raised  an 
obvious  difficulty  for  the  theory,  but  most  writers  before  1840  blandly 
denied  its  existence.  Bynkershoek  had  vaguely  referred  to  transitus, 

1  21  &  22  Viet.  c.  109. 
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which  might  ‘rightly  be  forbidden’  even  if  innoxium.1  Vattel  was  a  little  more 
explicit,  saying 

These  marginal  seas,  thus  subject  to  a  nation,  are  comprehended  in  her  territory, 
nor  must  any  one  navigate  them  without  her  consent.  But,  to  vessels  that  are  not  liable 
to  suspicion  she  cannot,  without  a  breach  of  duty,  refuse  permission  to  approach  for 
harmless  purposes,  since  it  is  a  duty  incumbent  on  every  proprietor  to  allow  to  strangers 
a  free  passage,  even  by  land,  when  it  may  be  done  without  damage  or  danger.2 

Almost  all  eighteenth-century  authors  upheld  the  right  of  the  coastal 
State  to  exclude  all  shipping  from  the  territorial  sea,  and  probably  the 
best  construction  to  place  on  Vattel’s  doctrine  is  that  he  was  applying  to 
the  territorial  sea  the  idea  of  a  right  of  way  or  servitude  which  was  available 
on  land  in  the  Holy  Roman  Empire;  and  that  where  no  right  of  way  was 
in  fact  granted  by  the  coastal  State,  there  was  none  in  law.  For  obvious 
reasons  passage  was  tolerated  and  even  encouraged  where  trade  was  per¬ 
mitted,  as  in  European  ports,  and  not  tolerated  and  discouraged  where  such 
trade  was  not  permitted,  as  in  the  Spanish  colonies.  It  was  the  open-door 
policy  in  Latin  America  brought  about  as  a  result  of  the  independence  of 
that  area  following  the  Napoleonic  Wars  which  probably  stimulated  the 
view  that  innocent  passage  was  a  right  irrespective  of  the  disposition  of  the 
coastal  State. 

The  problem  of  rationalizing  a  right  of  passage  through  the  territorial 
sea  found  a  quick  solution  in  the  disengagement  of  the  concepts  of  territory 
and  jurisdiction,  which  began  in  Germany  with  the  abstraction  of  the 
theory  of  the  State.  Territory  ceased  to  be  regarded  as  something  owned, 
and  came  to  be  regarded  as  a  spatial  area  within  which  the  faculties  of 
sovereignty  could  be  exercised.3  Police  powers  could  be  exercised  outside 
this  spatial  area  to  the  extent  that  international  law  permitted,  and  hence 
jurisdiction  ceased  to  be  spatially  coterminous  with  territory.  It  now 
became  possible  to  speak  of  ‘jurisdiction’  over  coastal  waters  without 
importing  the  notion  of  property  or  territory  to  justify  it.  At  the  same  time, 
such  jurisdiction,  being  limited  with  respect  to  occasions  and  objects,  was 
easily  reconciled  with  innocent  passage,  which  had  become  the  dominant 
concept  now  that  neutrality  was  no  longer  practically  relevant,  and  free 
trade  more  significant  than  mercantilist  protectionism.  The  philosophy 
that  had  initially  legitimized  exclusive  rights  to  the  sea  had  been  sapped, 
and  it  had  left  as  a  residue  the  territorial  sea,  which  was  now  explicable  on 
quite  different  premises.  No  longer  was  it  necessary  to  regard  the  territorial 
sea  as  part  of  the  national  domain. 

The  first  author  to  postulate  the  new  foundations  of  coastal  jurisdiction 

1  Op.  cit.  (above,  p.  320  n.  4),  p.  57. 

2  Op.  cit.  (above,  p.  321  n.  9),  Bk.  I,  chap.  XXIII,  s.  80. 

3  Fricker,  Vom  Staatsgebiet  und  Gebietshoheit  (1867),  pp.  66  et  seq. 
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was  Masse  in  1844,  who  referred  to  ‘un  droit  de  police  et  de  juridiction 
sur  la  partie  de  la  mer  qui  horde  ses  cotes’.1  But  he  was  unable  altogether 
to  detach  himself  from  the  incubus  of  doctrinal  history,  for  he  said  the 
territorial  sea  ‘fait  en  quelque  sorte  partie  de  son  territoire’,  and  it  is  in 
virtue  of  this  that  all  ships  can  be  made  subject  to  the  laws  of  the  coastal 
State  respecting  customs  and  navigation.  While  he  was  emphatic  that  ‘un 
peuple  n’a  pas  la  pleine  propriete  de  la  mer  littorale:  il  a  seulement  juridic¬ 
tion  sur  cette  partie  de  la  mer’,  he  qualified  his  assertion  with  the  suggestion 
that  ‘plutot  sa  propriete  est  grevee  d’une  servitude  naturelle  au  profit  de 
tous  les  peuples  navigateurs’.2  His  hesitation  about  the  matter  was  due  to 
his  need  to  rationalize  the  right  of  exclusive  fishery  in  the  territorial  sea, 
for  he  was  unable  to  detach  this  right  from  the  philosophy  of  exclusive 
appropriation  which  had  validated  it  in  the  seventeenth  century,  and  he  was 
unable  to  conceive  of  the  possibility  that  exclusive  fishery  rights  might  be 
justified  on  the  basis  of  a  positive  rule  of  international  law  founded  on  the 
practice  of  nations.  Masse  was  not  alone  in  this  difficulty.  His  embarrass¬ 
ment  has  been  shared  by  many  jurists  confronted  with  the  question  of 
exclusive  rights  in  the  sea,  and  no  alternative  solution  to  that  of  sovereignty 
as  the  explanation  of  these  rights  proved  practicable  in  a  controversy  that 
endured  for  the  next  century. 

The  author  who  first  severed  connection  altogether  with  the  ‘property 
theory’  was  Ortolan  in  1845,  in  a  work  which  was  to  prove  influential. 

Si  la  nation  proprietaire  des  cotes  voisines  est  maitresse,  hors  les  cas  de  relache 
forcee,  d’interdire  l’abord  de  son  territoire,  elle  ne  peut  pretendre  empecher  qu’on 
navigue  en  vue  de  ce  territoire;  elle  ne  peut  pretendre  declarer  la  fermeture  de  la  mer 
territoriale,  comme  elle  declarerait  la  fermeture  d’un  de  ses  ports;  ni  imposer  de  tribut 
ou  peage  aux  navires  qui  y  passent,  comme  s’ils  passaient  dans  une  eau  qui  lui  appartint. 

.  .  .  Ainsi,  le  droit  qui  existe  sur  la  mer  territoriale  n’est  pas  un  droit  de  propriete ;  on 
ne  peut  pas  dire  que  l’etat  proprietaire  des  cotes  soit  proprietaire  de  cette  mer.3 

While  Hautefeuille,  equally  influential,  wrote  in  the  same  year  as  Ortolan 
the  most  lengthy  exposition  of  the  ‘property  theory’  that  had  yet  been 
attempted,4  and  asserted  that  ‘tous  les  publicistes  sont  d’accord  sur  ce 
point  important,  que  la  mer  territoriale  est  la  propriete  de  la  nation  rive- 
raine’,5  other  authors  followed  Ortolan  in  undermining  the  traditional 

1  Le  Droit  commercial  dans  ses  rapports  avec  le  droit  des  gens  (1844),  p.  112.  His  theory  was 
expressed  in  a  Note  of  Belgium  to  The  Netherlands  of  2  June  1845,  respecting  the  boundary  in 
their  territorial  waters:  ‘Une  nation  exerce  certains  droits  sur  la  mer  qui  baigne  ses  cotes;  dans 
un  espace  donnt:  les  lois  de  police  et  de  surete  du  pays  cotier  sont  obligatoires.  L’Etat  a  sur  lui, 
non  la  propri6t6,  mais  un  droit  d’empire,  un  pouvoirde  legislation,  de  surveillance  et  de  juridiction 
conformement  aux  regies  de  la  juridiction  nationale.’  R.D.I.L.C.  1920,  p.  322. 

2  Ibid.,  p.  93. 

3  Regies  Internationales  et  diplomatic  de  la  mer  (1845),  vol.  1,  pp.  173,  175. 

+  Des  droits  et  des  devoirs  des  nations  neutres  en  temps  de  guerre  maritime  (1845),  vol.  1,  pp.  231-7. 

5  Ibid.,  p.  234. 
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doctrine  that  the  territorial  sea  is  ‘today  unquestionably  considered  part 
of  the  territory  of  the  State’.1  Negrin  in  18622  introduced  the  Ortolan 
argument  into  Spanish,  and  Twiss  in  1861 3  and  Creasy  in  18764  into 
English.  However,  of  the  thirty-six  authors  who  wrote  on  the  territorial 
sea  between  Wheaton  in  1836  and  the  decision  in  R.  v.  Keyn  in  1876  (when 
the  controversy  concerning  the  juridical  nature  of  the  territorial  sea 
exploded),  only  six5  contested  the  proposition  that  the  territorial  sea  is 
part  of  the  national  territory,  while  two  others6  referred  ambiguously  to 
‘limited  sovereignty’.  The  case  of  those  who  argued  for  ‘jurisdiction’  only 
against  the  ‘property’  theorists,  was  that  the  latter  failed  consistently  to 
provide  a  guarantee  of  navigational  rights.7  Hautefeuille’s  work  demon¬ 
strated  this,  for,  having  postulated  as  a  proposition  of  the  ‘droit  primitif’ 
that  coastal  States  had  the  power  to  exclude  others  therefrom,  because 
liberty  of  navigation  would  considerably  restrict  its  enjoyment  and  com¬ 
promise  its  security,  and  having  concluded  that  ‘elles  peuvent  done  inter- 
dire  le  droit  de  navigation  en  general,  a  toutes  les  autres  nations,  ou  a 
quelques-unes  specialement’,8  he  went  on  to  say  that  they  might  prohibit 
only  certain  types  of  navigation,  for  example  cabotage,  or  limit  the  number 
of  warships  which  seek  to  approach  their  coasts,  or  subject  merchant  ships 
to  customs  visit  and  payment  of  anchorage,  lighthouses,  buoys  and  other 
duties — ‘en  un  mot,  faire  tous  les  reglements  qui  leur  paraissent  opportuns 
dans  leur  propre  interet’.9  This  vagueness  respecting  the  extent  of  the 

1  Kaltenborn,  Grundsatze  des  praktischen  europaischen  Seerechts  (1851),  vol.  1,  p.  343. 

2  Estudios  sobre  el  derecho  international  marltimo  (1862),  p.  26. 

3  Law  of  Nations  (1861),  p.  249;  he  proposed  that  the  expression  ‘maritime  territory’  be 
confined  to  the  ‘actual  coasts  of  a  Nation  or  to  those  portions  of  sea  over  which  a  Nation  by 
practice  is  entitled  exclusive  jurisdiction’,  and  that  the  expression  ‘jurisdictional  waters’  be  used 
for  the  territorial  sea.  , 

4  First  Platform  of  International  Law  (1876),  p.  234. 

5  Masse,  Ortolan,  Negrin,  Twiss,  Creasy,  and  Calvo,  Derecho  international  teorico  y  practico 
de  Europa  y  America  (1868),  vol.  1,  p.  477. 

6  Bluntschli,  Das  moderne  Volkerrecht  der  civilisierten  Staaten  (1868),  p.  309;  Attlmayr,  Inter- 
nationalen  Seerechtes  (1872),  vol.  r,  p.  4.  Perhaps  also  Heffter,  Das  europaische  Volkerrecht 
(1844),  p.  134. 

7  The  following  are  ambiguous,  but  appear  to  concede  unlimited  sovereignty  over  the  terri¬ 
torial  sea:  Lucchesi-Palli,  Principii  di  diritto  pubblico  maritimo  (1842),  p.  41;  Merlin,  Repertoire 
de  jurisprudence  (1844),  vol.  10,  p.  135;  Halleck,  International  Law  (1861),  p.  130;  Huhn,  Volker¬ 
recht  (1865),  p.  71;  Fiore,  Diritto  internazionale  pubblico  (1865),  p.  173;  Del  Bon,  Instituzioni  del 
diritto  pubblico  internazionale  (1868),  p.  83;  Amari,  Trattato  sul  diritto  internazionale  (1875), 
p.  488. 

8  Hautefeuille,  op.  cit.  (above,  p.  326  n.  4),  p.  139. 

9  Ibid.  The  other  authors  who  in  the  period  1836  to  1876  supported  the  property  theory 
were:  Pando,  Elementos  del  derecho  international  (1843),  p.  101;  Oppenheim,  System  des  Volker- 
rechts  (1845),  p.  155  ;  Sala,  Sala  Mexicano  (1845),  vol.  2,  p.  1 1 ;  Wildman,  Institutes  of  International 
Law  (1849),  vol.  1,  p.  39;  Riquelme,  Elementos  de  derecho  publico  international  (1849),  vol.  1, 
p.  209;  Phillimore,  Commentaries  upon  International  Laiv  (1854),  vol.  1,  p.  210;  Cussy,  Phases 
et  causes  celebres  du  droit  maritime  des  nations  (1856),  p.  91;  Nizze,  Das  allgemeine  Seerecht  der 
civilisirten  Nationen  (1857),  p.  31;  De  Bacardi,  Diccionario  del  derecho  marltimo  de  Espana  (1861), 
p.  515;  Cauchy,  Droit  maritime  international  (1862),  vol.  1,  p.  39;  Casanova,  Del  diritto  inter¬ 
nazionale  (1858),  p.  180;  Gardner,  International  Law  (i860),  p.  18;  Woolsey,  Introduction  to  the 
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right  of  passage  was  obviously  disturbing  to  English  jurists,  like  Twiss, 
whose  concern  was  with  mercantile  expansion. 

i.  The  Franconia  Case :  R.  v.  Keyn1 

This  celebrated  case,  which  was  a  sensation  among  international  lawyers 
at  the  time,  and  dominates  aspects  of  Canadian  and  Australian  constitu¬ 
tional  law  today,  can  only  be  understood  in  the  context  of  a  clash  of  dia¬ 
metrically  opposed  theories  of  the  nature  of  territory  and  jurisdiction.  The 
question  before  the  Court  of  Crown  Cases  Reserved  was  whether  the 
Central  Criminal  Court  had  jurisdiction  in  manslaughter  over  the  German 
captain  of  a  German  ship,  arising  out  of  a  collision  in  the  territorial  sea 
of  England  between  that  ship  and  a  British  ship,  which  sank  with  loss  of 
life.  The  Central  Criminal  Court  was  invested  by  statute  with  the  jurisdic¬ 
tions  of  the  Lord  High  Admiral  and  the  Court  of  Oyer  and  Terminer.2 
There  was  no  doubt  that  the  latter  jurisdiction  was  confined  to  offences 
within  the  body  of  a  county.  There  was  equally  no  doubt  that  the  Lord 
High  Admiral  had  jurisdiction  over  waters — a  concurrent  jurisdiction  in 
waters  within  the  body  of  a  county,  and  an  exclusive  jurisdiction  in  the 
waters  outside.  If  the  territorial  sea  was  within  the  boundaries  of  the 
counties,  the  Court  of  Oyer  and  Terminer  would  have  had  jurisdiction 
over  both  British  subjects  and  aliens  in  respect  of  offences  committed 
there;  and  the  Admiral’s  Court  would  have  had  concurrent  jurisdiction, 
at  least  over  British  subjects.3  But  if  the  territorial  sea  was  outside  the  sum 
of  the  counties,  then  the  Admiral’s  Court  alone  would  have  had  jurisdic¬ 
tion,  whereupon  the  question  would  have  arisen  whether  that  jurisdiction 
extended  over  aliens,  or  was  confined  to  British  subjects. 

By  a  seven  to  six  majority  it  was  held  that  there  was  no  jurisdiction, 
but  this  majority  resulted  from  the  fortuitous  coincidence  of  opinions 
which  differed  materially  in  their  arguments  and  starting-points.  xAlthough 
a  decision  on  the  question  whether  the  territorial  sea  was  within  the  coun¬ 
ties  was  logically  preliminary  to  a  decision  whether  the  Admiral  had  juris¬ 
diction  over  aliens  or  not,  not  all  the  judges  felt  it  was  necessary  to  find  on 

Study  of  International  Law  (1860),  p.  80;  Neumann,  Grundrifi  des  heutigen  europaischen  Volker- 
rechts  (1865),  p.  36;  Gola,  Corso  di  diritto  interna zionale  (1866),  p.  95;  Sandona,  Trattato  di 
diritto  internazionale  moderno  (1870),  p.  149;  Field,  Outlines  of  an  International  Code  (1872), 
p.  10;  Aspiaza,  Dogmas  del  derecho  international  (1872),  p.  57. 

1  (1876)  2  Ex. T3.63. 

2  The  expression  ‘oyer  and  terminer’  referred  to  any  tribunal  of  judicial  commissioners 
appointed  by  the  Crown  to  try  criminal  cases.  Their  commissions  were  issued  under  the  Great 
Seal  and  required  crimes  to  be  determined  secundum  legem  et  consuetudinem  Angliae  which  were 
referred  for  trial  to  the  commissioners  by  the  grand  juries  of  the  counties  named  in  the  com¬ 
mission. 

3  Constable's  case  (1601),  5  Co.  Rep.  106a  seems  to  make  it  clear  that  the  divisum  imperium 
within  the  ebb  and  flow  of  the  tide  meant  that  the  Admiral  had  jurisdiction  when  the  tide  was  in 
but  not  when  it  was  out,  so  that  there  was  not  concurrent  jurisdiction  over  any  one  crime. 
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that  question  because  they  considered  themselves  able  to  support  the 
Admiral’s  jurisdiction  over  aliens,  either  generally  or  in  the  special  cir¬ 
cumstances  of  the  case,  and  either  in  virtue  of  international  law  or  of 
constitutional  law.  The  result  is  that  four  judges  held  the  territorial  sea 
to  be  within  the  boundaries  of  the  Realm,  and  hence  within  the  jurisdiction 
of  Oyer  and  Terminer,1  whereas  seven  judges  decided  that  the  territorial 
sea  was  outside  the  Realm.2  However,  of  these  seven,  Lindley  J.  found 
that  the  Admiral  had  jurisdiction.  The  remaining  two  judges  were  Sir 
Robert  Phillimore  and  Amphett  J.A.  The  former’s  argument  was  ambigu¬ 
ous  respecting  the  juridical  nature  of  the  territorial  sea.  In  his  treatise 
on  International  Law  he  seems  to  have  regarded  the  territorial  seas  as 
the  subject  of  property  rights.  He  did  not  explicitly  disavow  this  view  in  his 
judgment,  but  rather  argued  against  criminal  jurisdiction  over  aliens  on  the 
ground  of  the  right  of  innocent  passage — a  view  which  is  not  inconsistent 
with  the  incorporation  of  the  territorial  sea  within  the  national  boundary. 
Amphett  J.A.  was  also  ambiguous.  He  did  not  contest  the  proposition  that 
the  territorial  sea  is  within  the  Realm,  but  he  associated  himself  with 
Phillimore  in  thinking  that  criminal  jurisdiction  would  be  inconsistent 
with  innocent  passage. 

It  was  the  problem  of  reconciling  innocent  passage  with  the  idea  of 
sovereignty  over  the  territorial  sea  that  dominated  the  minds  of  several 
of  the  judges,  so  that  there  can  be  no  doubt  that  most  of  them,  whether  in 
the  end  they  found  themselves  with  the  majority  or  the  minority  of  the 
Court,  believed  that  they  were  obliged  to  decide  whether  the  Crown’s 
dominion  did  or  did  not  extend  to  the  territorial  sea.  Their  reasons  for 
holding  that  it  did  or  did  not  were  various.  Grove  J.  regarded  the  territorial 
sea  as  the  residue  of  a  shrinkage  of  earlier  more  extensive  claims  of  the 
Crown  to  the  range  of  cannon-shot  or  three  miles.  He  believed  that  juris¬ 
diction  derives  from  a  place  being  within  the  territory  of  the  Crown,  and 
he  held  that  the  Admiral  had  concurrent  jurisdiction  with  the  Court  of 
Oyer  and  Terminer.3  Brett  J.A.  also  derived  jurisdiction  from  territory, 
and  found  that  the  Court  had  jurisdiction  because  the  adjacent  sea  was 
‘territory’  of  the  State  as  a  result  of  the  action  of  international  law.4  But 
he  found  the  Admiral’s  jurisdiction  to  be  exclusive  in  inland  waters,  and 
not  concurrent  with  the  jurisdiction  of  the  Court  of  Oyer  and  Terminer, 
which  was  limited  to  the  dry  land.  He  thus  cut  across  the  argument  that 
the  Court  would  have  had  jurisdiction  if  the  sea  were  within  the  Realm. 
Apparently  he  held  it  to  be  within  England,  but  within  the  Admiral’s 
jurisdiction,  which  involved  a  finding  that  the  Admiral’s  jurisdiction 

1  Namely  Grove  J.,  Brett  J.A.,  Coleridge  CJ.  and  Denman  J. 

2  Lindley  J.,  Branwell  J.A.,  Kelly  C.B.,  Cockburn  C.J.,  Lush  J.,  and  Pollock  B.  and  Field  J. 
who  merely  agreed  with  Cockburn  C.J. 

3  (1876)  2  Ex.D.  at  109-10;  116-17.  4  Ibid.,  at  134. 
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covered  aliens  in  waters  within  England,  whatever  might  be  the  case 
respecting  aliens  outside  England.1  Coleridge  C.J.  agreed  with  Brett  J.A., 
but  added  that  the  territorial  sea  was  within  the  Realm  as  a  matter  of 
English  law.2 

Lindley  J.  found  the  territorial  sea  to  be  outside  the  Realm  because  it 
was  subjected  to  a  right  of  innocent  passage,  but  he  held  that  there  was 
a  general  jurisdiction  over  shipping  in  the  territorial  sea,  and  that  the 
Statutes  concerning  the  Admiral’s  jurisdiction  had  created  offences  in 
the  territorial  sea  for  which  aliens  could  be  punished.  He  thus  joined  the 
minority  judges,  although  not  on  the  question  of  the  boundaries  of  the 
Realm,  which  he  appeared,  although  not  very  explicitly,  to  have  believed 
terminated  with  the  land.3  Bramwell  J.A.,  without  pronouncing  on  the 
boundaries  of  the  Realm,  found  that  there  was  no  jurisdiction  because  the 
legislature  had  never  vested  it  in  any  court.4  Kelly  C.B.,  also  without 
pronouncing  on  the  boundaries  of  the  Realm,  found  there  was  no  jurisdic¬ 
tion  because  international  law  forbade  the  exercise  of  criminal  jurisdiction 
over  the  ships  of  other  nations.5  Cockburn  C.J.,  in  the  most  erudite  and 
elaborate  of  the  judgments,  equated  jurisdiction  with  territory,  and  argued 
from  the  proposition  that  outside  territory  there  is  no  jurisdiction,  except 
over  nationals.  He  found  that  the  territorial  sea  was  not  within  the  Realm, 
but  was  within  the  Admiral’s  jurisdiction.  However,  the  cognizance  of 
treasons  and  felonies  done  on  the  narrow  seas,  although  tried  in  the 
adjacent  counties,  extended  only  over  British  subjects.6  Lush  J.,  Pollock  B. 
and  Field  J.  concurred  with  Cockburn  C.J. 

Because  international  law  appeared  to  some  at  least  of  the  Court  to 
dictate  the  scope  of  the  common  law  jurisdiction,  a  simple  question  of  the 
power  vested  in  the  common  law  courts  to  proceed  to  trial  was  transformed 
into  a  question  whether  the  common  law  applied  at  all  in  the  territorial 
sea  so  as  to  create  triable  offences;  and  the  question  was  made  to  turn — or 
at  least  appeared  to  turn — on  the  issue  whether  international  law  allowed 
the  territorial  sea  to  be  incorporated  in  the  national  boundary;  and,  sup¬ 
posing  it  did,  whether  constitutionally  it  had  been  so  incorporated.  It  is 
evident,  then,  that  most  of  the  judges  thought  that  they  were  making  a 
decision  on  the  question  whether  the  territorial  sea  was  part  of  England, 
and  they  divided  accordingly,  some  of  them  echoing  the  Ortolan-Twiss 
doctrine  that  in  the  territorial  sea  there  is  only  jurisdiction,  and  the  ter¬ 
ritorial  sea  is  not  part  of  the  territory  of  a  country. 

Although  there  is  an  obvious  connection  between  the  questions  of  the 
extent  of  England  and  the  extent  of  the  jurisdiction  of  the  courts,  the  ques- 

1  (1876)  2Ex.D.  at  134-5,  143-4-  2  Ibid.,  at  152.  3  ibid.,  at  89,  90. 

4  Ibid.,  at  150.  s  Ibid.,  at  151. 

6  Ibid.,  at  160,  163,  198.  He  also  took  the  technical  point  that  the  indictment  averred  that  the 
offence  was  committed  on  the  high  seas  (at  229). 
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tion  of  the  extension  over  the  territorial  sea  of  the  jurisdiction  of  the 
common  law  courts — which  had  undisputed  jurisdiction  over  aliens — 
was  not  logically  foreclosed  by  a  decision  that  the  territorial  sea  was  part 
of  the  territory  of  England.  That  jurisdiction  was  historically  conditioned, 
and  it  was  coincidental  with  the  geographical  extent  of  the  sheriffs’  juris¬ 
diction  in  the  Middle  Ages,  which  was  restricted  to  the  body  of  a  county. 
If  the  counties  ended  at  the  low- water  mark,  as  the  Court  found  they 
did,  so  did  the  common  law  jurisdiction,  and  this  is  irrespective  of  the 
question  whether  the  territorial  sea  had  later  been  added  to  the  territory 
of  the  Kingdom,  or  was  a  residue  of  the  medieval  royal  waste.  The  case 
called  for  no  more  than  a  decision  on  the  jurisdiction  of  the  courts,  as 
historically  determined,  and  this  point  was  intrinsically  unconnected 
with  the  question  of  the  extent  of  the  Crown’s  domain.1 2 


2.  The  Territorial  Waters  Jurisdiction  Act,  i8j8z 

In  Part  III  of  this  study  an  attempt  will  be  made,  on  the  basis  of  a 
further  review  of  the  history  of  the  Crown’s  rights  in  the  sea,  to  locate  the 
true  ratio  decidendi  of  R.  v.  Keyn.  In  the  meantime  it  is  sufficient  to  note 
that  the  judges  themselves,3  and  most  of  the  commentators  on  the  case, 
believed,  though  they  may  have  been  mistaken  in  this  belief,  that  the 
decision  was  with  respect  to  the  juridical  nature  of  the  territorial  sea. 
Certainly  the  juridical  nature  of  the  territorial  sea  occupied  much  of  the 
Court’s  attention,  and  the  judges  who  argued  from  the  position  that  there 
was  no  right  to  exercise  criminal  jurisdiction  over  foreign  ships  in  passage 
through  the  territorial  sea  were  obviously  affected  by  the  theory  that  the 
territorial  sea  is  not  property  but  merely  an  area  of  extra-territorial  juris¬ 
diction  of  a  specific  and  inherently  limited  kind;  while  the  judges  who 
asserted  that  there  was  such  a  right,  in  at  least  some  instances,  affirmed  the 
property  concept.  Neither  school  of  thought  predominated  on  the  bench, 
though  in  the  aggregate  both  schools  influenced  the  result.  1  o  the  layman 

1  The  common  law  and  Admiralty  jurisdictions  did  not,  apparently,  overlap,  but  advanced 
and  contracted  with  the  tides.  But  in  rivers  and  estuaries  the  solution  was  not  clear,  at  least  in  the 
eighteenth  century.  See  case  of  Jurisdiction  over  Fishermen,  1651,  in  Marsden,  Reports  of  Cases 
Determined  by  the  High  Court  of  Admiralty,  p.  240;  Clarke  v.  Fairfield,  1678,  ibid.,  p.  252; 
Fairless  v.  Thorsen,  1774,  ibid.,  p.  130. 

2  41  &  42  Viet.  c.  73. 

3  There  is  no  doubt  that  the  minority  of  the  Court  as  well  as  the  majority  believed  that  the 
case  had  decided  that  the  territory  of  England  ends  at  the  low-water  mark,  for  two  of  the  minority, 
Coleridge  C.J.  and  Grove  J.  in  the  following  year  held  in  the  collision  suit  that  arose  out  of  the 
Franconia  incident  that  they  were  bound  by  the  decision  to  find  that  the  collision  occurred  outside 
the  territory  of  England;  and  also  that  the  Blackpool  pier  was  beyond  the  Realm  below  low- 
water  mark;  Harris  v.  Owners  of  Franconia,  [1877]  2  C.P.D.  163;  Blackpool  Pier  Co.  v.  Fylde 
Union  (1877),  36  L.T.  251.  The  Law  Officers  also  took  the  same  view  of  the  case:  see  this  Year 
Book,  34  (1958),  p.  21 1.  The  question  that  arises  is  whether  the  ratio  decidendi  is  narrower  than 
the  stated  grounds  of  the  decision,  or  at  least  the  Court’s  understanding  of  those  stated  grounds. 
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or  to  the  jurist  who  troubled  to  pursue  the  intricate  threads  of  the  various 
arguments  in  the  case,  that  result  was  baldly  simple.  There  was  no  jurisdic¬ 
tion  in  an  English  court  to  prosecute  an  alien  for  an  offence  committed  in 
the  territorial  sea.  Everyone,  irrespective  of  his  doctrine,  agreed  that  this 
was  more  than  international  law  required  or  policy  could  tolerate.  So  the 
Territorial  Waters  Jurisdiction  Act  was  enacted  to  remedy  the  jurisdic¬ 
tional  defect. 

It  is  significant  that  the  Attorney  General,1  the  Lord  Chancellor,2  Mr. 
Gorst  who  moved  the  Bill,3  and  the  Bill’s  leading  critics  in  Parliament, 
particularly  Sir  George  Bowyer,4  all  assumed  that  the  Bill  was  enacting 
that  the  territorial  sea  would  be  part  of  Her  Majesty’s  dominions,  although 
the  assertion  of  the  ‘rightful  jurisdiction’  of  Her  Majesty  was  merely 
recited  in  the  Preamble,  and  the  reference  to  the  territorial  waters  as  being 
those  waters  which  were  ‘deemed  by  international  law  to  be  within  the 
territorial  sovereignty  of  Her  Majesty’  appeared,  not  in  the  body  of  the 
statute,  but  in  the  definition  section.  The  Act  did  not  extend  the  Realm, 
nor  did  it  affect  the  juridical  nature  of  the  territorial  sea,  which  it  left  as 
the  decision  in  R.  v.  Keyn  had  held  it  to  be.  The  Attorney  General,  in  the 
debate  on  the  Bill,  said  that  it  was  based  on 

.  .  .  two  main  propositions — first,  that  a  certain  belt  or  zone  of  water  around  the 
coast  was  territorial  water  and  formed  part  of  Her  Majesty’s  dominions;  and  secondly, 
that  that  belt  or  zone  of  water,  being  part  of  the  territory  of  Her  Majesty,  Parliament 
had  the  right  by  legislation  to  give  the  Courts  of  the  country  jurisdiction  over  it.5 

This  theory  of  the  territorial  character  of  coastal  waters  was  vigorously 
attacked  by  Sir  George  Bowyer  who  argued  that 

.  .  .  the  law  of  nations  allowed  a  country  to  exercise  jurisdiction  within  the  three 
mile  zone.  That  was  admitted  in  the  case  of  the  Franconia-,  but  what  was  that  jurisdic¬ 
tion?  It  did  not  extend  to  the  administration  of  the  municipal  law  of  the  country,  but 
of  the  International  Law.6 

And  the  international  jurist  Sir  William  Harcourt,  who  said  he 

could  not  concur  in  the  Bill  in  its  present  form,  because  the  assertion  of  the  ist  clause 
that  the  high  seas  constituted  part  of  the  dominions  of  Her  Majesty  was  much  too 
absolute;  and  it  was  not  necessary  to  make  an  assertion  of  that  kind  for  merely  police 
purposes.7 

The  Act  was  perhaps  the  most  widely  discussed  municipal  enactment 
affecting  international  law  of  the  nineteenth  century.  At  the  time  of  the 
enactment,  and  for  the  next  twenty  years,  it  was  criticized  by  English, 
German,  Italian  and  French  authors,  sometimes  at  great  length,  from  the 

1  Hansard,  H.C.,  18  April  1877,  cols.  1398,  1400,  1401. 

3  Hansard,  H.C.  18  April  1877,  col.  1382. 

s  Ibid.,  col.  1398.  6  Ibid.,  col.  1389. 


2  Hansard,  H.L. 

4  Ibid.,  col.  1389. 
7  Ibid.,  col.  1391. 
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point  of  view  of  its  compatibility  with  international  law.  The  right  of  a 
coastal  State  to  legislate  for  foreigners  in  the  territorial  sea  was  not  in 
dispute.  Criticism  centred  on  the  blanket  formula  in  the  Act  whereby  any 
act  committed  on  a  foreign  ship  in  the  territorial  sea  was  an  offence  if  it 
would  have  been  an  offence  had  it  been  committed  in  the  body  of  a  county 
of  England.  This  went  beyond  even  the  jurisdiction  claimed  over  ships  in 
ports  in  some  legal  systems.  Twiss,1  Sheldon,  Amos2  and  Hall3  criticized 
the  Act  from  the  point  of  view  of  international  law,  the  first  named  calling 
it  ‘exorbitant’.  Renault  said  he  preferred  to  leave  the  word  to  them,  since 
they  were  English  authorities,  but  he  added  that  it  was  unnecessary  to  go 
so  far  as  to  assimilate  the  sea  to  the  territory  itself  in  order  to  gain  criminal 
jurisdiction  over  foreign  ships.4  Perels  led  the  assault  of  the  German  jurists 
on  the  Act. 

This  Act  has  caused  second  thoughts,  not  only  in  England,  but  abroad  also,  namely 
in  Germany.  .  .  . 

When  the  British  Government  now  puts  forward  a  claim  for  jurisdiction,  not  only 
over  such  foreign  vessels  which  in  the  strict  sense  of  the  word  stay  in  the  sea-area  which  is 
subjected  to  the  British  Crown,  but  also  over  those  which  only  pass  through  this  area, 
not  merely  on  the  ground  of  a  concession  granted  by  her — for  the  British  Government 
can  neither  grant  nor  deny  such — but  by  virtue  of  the  right  of  free  traffic  on  the  ocean, 
especially  on  the  connecting  ways  between  different  parts  of  it,  so  it  does  not  limit 
itself  to  the  application  of  an  uncontested  rule  of  international  law  in  the  penal  procedure 
of  the  courts  of  the  country,  but  also  lays  claim  to  an  extension  of  the  British  Crown’s 
jurisdiction  which  is  not  in  harmony  with  the  rules  of  international  law. 

By  this  unjust  extension  of  its  jurisdiction  the  British  Government  contradicted  a 
principle  of  international  law  which  was  not  only  recognised  by  famous  publicists  but 
found  expression  by  the  majority  of  English  Crown  jurists  as  well.5 

Schiicking,  although  he  upheld  the  view  that  the  territorial  sea  is  part  of 
the  territory  of  the  coastal  State,  also  thought  the  Act  went  too  far,  since 
‘this  view  that  the  coastal  State  can  prohibit  the  peaceful  transit  of  foreign 
ships  contradicts  the  natural  destination  of  the  sea’.6  Godey  wrote: 

Cette  extension  abusive  donnee  par  un  Etat  a  son  droit  de  juridiction  sur  sa  mer 
cohere,  extension  si  menapante  pour  le  commerce  international,  montre  combien  il 
est  urgent  pour  toutes  les  nations  de  fixer,  a  la  suite  d’un  congres,  par  un  traite  inter¬ 
national,  la  question  des  limites  de  la  mer  littorale  et  de  l’etendue  des  droits  que  les 
Etats  riverains  peuvent  y  exercer  et  de  prendre  pour  les  detroits  des  dispositions 
speciales.7 

1  Law  Magazine  and  Review,  February  1877. 

2  Renault  in  Clunet,  vol.  6  (1879);  P-  242. 

3  Hall  in  The  Law  Quarterly  Review,  9  (1893),  p.  142. 

4  In  Clunet,  vol.  6  (1879),  p.  242. 

5  Das  Internationale  offentliche  Seerecht  der  Gegenwart  (1882),  p.  87. 

6  Das  Kiistenmeer  im  internationalen  Rechte  (1897),  p.  42. 

7  La  Mer  cotiere  (1896),  p.  67.  A  similar  comment  was  made  by  Coenen,  Das  Kiistenmeer  im 
Frieden  (i933)»  P-  38. 
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Only  Desjardins  approved,  on  the  ground  that,  since  the  territorial  sea 
constitutes  part  of  the  national  territory,  the  coastal  State  is  ‘complete 
master’  of  it;1  and  Fedozzi,  while  referring  to  Perels’s  view  that  the  Act 
was  an  abusive  extension  of  the  rights  of  the  coastal  State,  said  it  appeared 
to  him  to  be  ‘a  necessary  consequence  of  the  idea  of  dominium,  which  Great 
Britain  has  admitted  in  restricted  limits  over  the  territorial  sea’.2 

Despite  the  apprehensions  of  the  jurists  at  that  time,  the  Act  has  given 
rise  to  no  controversial  actions  against  any  foreign  ships  in  the  course  of 
nearly  a  century,  and  to  only  one  reported  decision,  and  that  not  concern¬ 
ing  an  alien.3  This  suggests  that  the  doctrines  of  innocent  passage  and 
sovereignty  in  the  territorial  sea  are  not  as  incompatible  as  the  theorists  of 
the  age  of  commercial  liberalism  imagined  they  would  prove  to  be.  Indeed, 
at  the  diplomatic  level  there  was  little  of  the  disquiet  that  affected  academic 
circles.  Following  the  enactment  of  the  Act  in  1878  there  was  an  exchange 
of  correspondence  with  Germany,  in  which  was  enclosed  a  Memorandum 
of  Law  prepared  by  the  Imperial  German  Law  Officers.4  This  correspon¬ 
dence  discloses  that  Germany  was  prepared  to  concede  British  jurisdiction 
so  long  as  it  did  not  interrupt  innocent  passage,  and  that  the  British 
Government  did  not  insist  on  arguing  that  the  territorial  sea  was  part  of 
Her  Majesty’s  dominions  for  fear  of  arousing  apprehensions  that  the  whole 
body  of  English  law  would  apply  to  foreign  shipping  so  as  to  prejudice 
innocent  passage.  The  British  Government,  in  fact,  was  cautious  about 
committing  itself  to  any  views  respecting  either  the  nature  or  the  extent 
of  the  territorial  sea.  The  German  Memorandum  also  took  a  cautious 
position. 

Merely  on  the  ground  of  general  international  law,  and  in  face  of  the  known  con¬ 
troversy  respecting  the  extent  and  tenor  of  the  territorial  supremacy,  it  would  be 
equally  inexpedient  to  demur,  if  other  States  should  attempt  to  apply  their  penal 
laws  unconditionally  to  foreign  ships.5 

The  German  correspondence  referred  to  the  ‘excitement’  aroused  in 
German  shipping  circles  by  the  Act,  and  it  is  apparent  that  the  support  for 
it  and  the  criticisms  of  it  were  governed  directly  by  theoretical  views  on 
whether  jurisdiction  was  dependent  upon  territory,  or  could  be  exercised 
independently  of  territory.  In  other  words,  the  controversy  over  the  Act 
reflected  exactly  the  controversy  over  the  nature  of  jurisdiction.  That  con¬ 
troversy  had  been  fanned  by  the  Franconia,  which  created  an  actual  and 
immediate  issue  given  disproportionate  prominence  because  of  the  involve¬ 
ment  of  two  major  Powers. 

1  Traite  de  droit  commercial  maritime  (1878),  p.  10. 

2  In  Revue  generate  de  droit  international  public,  vol.  4  (1897),  p.  205. 

3  R.  v.  Kent  Justices ,  Ex  parte  Lye,  [1967]  2  Q.B.  153. 

4  Smith,  Great  Britain  and  the  Law  of  Nations,  vol.  2,  p.  202.  5  Ibid. 
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C.  The  ‘Competence’  Theory  of  the  Territorial  Sea 

The  period  1876  to  1900  is  doctrinally  important  because  the  earliest 
specialist  monographs  on  the  subject  of  the  territorial  sea  then  appeared, 
prompted  by  the  growing  significance  of  the  topic  in  an  age  of  rapidly 
expanding  commerce  and  colonial  acquisition,  and  of  conversion  from  sail 
to  steam;  and  because  the  new  cosmopolitanism  in  international  law, 
embodied  in  the  Institut  de  Droit  International  and  the  International  Law 
Association,  stimulated  the  search  for  a  consensus,  and  hence  exposed  the 
area  of  controversy.  Of  the  fifty-four  authors  who  wrote  on  the  subject 
during  this  period,  fifteen  assert  that  the  territorial  sea  is  part  of  the  State’s 
territory;1  the  same  number  assert  that  it  is  subject  to  sovereignty,2  of 
whom  seven  deny  that  it  is  part  of  the  State’s  territory;3  seven  are  ambigu¬ 
ous  as  to  whether  the  territorial  sea  is  part  of  the  State’s  territory  but 
appear  to  concede  unlimited  sovereignty  over  it;4  nine  assert  that  the 
coastal  State  has  only  certain  jurisdictional  rights  over  the  territorial  sea;5 
and  six  are  ambiguous  but  appear  to  allow  only  jurisdiction  over  the  ter¬ 
ritorial  sea.6  There  is  much  looseness  of  language  in  the  texts  of  these 


1  Funck-Brentano  and  Sorel,  Precis  dn  droit  des  gens  (1877),  p.  376;  Hall,  International  Law 
(1880),  p.  125;  Martens,  Traite  de  droit  international  (1882),  vol.  1,  p.  498;  Macri,  Teorica  del 
diritto  internazionale  (1883),  p.  449;  Bulmerincq,  Handbuch  des  offentlichen  Rechts  (1884),  p.  281 ; 
Ferguson,  Manual  of  International  Law  for  Navies,  Colonies  and  Consulates  (1884),  vol.  1,  p.  398; 
Resch,  Das  europaische  Volkerrecht  der  Gegenwart  (1885),  p.  70;  Le  Moine,  Precis  de  droit 
maritime  (1888),  p.  20;  Rosse,  Guide  international  du  commandant  de  bdtiment  de  guerre  (1891), 
p.  20;  Leray,  Droit  international  public  (1892),  p.  14;  Bry,  Precis  elementaire  de  droit  interna¬ 
tional  public  (1892),  p.  197;  Montufar,  Nociones  de  derecho  de  gentes  (1893),  p.  45;  Sarachaga, 
El  derecho  international  publico  (1895),  p.  158 ;  Mozo,  Tratado  elemental  de  derecho  de  gentes  (1898), 
p.  40.  In  addition  to  authors  mentioned  in  text. 

2  Hartmann,  Institute rj.  des  praktischen  Volkerrechts  (1878),  p.  157;  Desjardins,  Traite  de  droit 
commercial  maritime  (1878),  p.  6;  Perels,  see  below,  p.  336  n.  1;  Grasso,  Principii  di  diritto  inter¬ 
nazionale  pubblico  e  privato  (1889),  p.  73;  Heilbom,  Das  System  des  Volkerrechts  (1896),  p.  38; 
Schticking,  see  below,  p.  338  n.  2;  David,  La  Piche  maritime  (1897),  p.  16;  Bonfils,  Manuel  de 
droit  international  public  (1898),  p.  261. 

3  Harburger,  see  below,  p.  336  n.  3;  Baden-Powell,  Territorial  Sea  (1887),  p.  11;  Den  Beer 
Poortugael,  Het  Internationale  maritieme  Recht  (1888),  p.  83 ;  Imbart-Latour,  see  below,  p.  337 
n.  3;  Feichtinger,  Diritto  marittimo  (1894),  p.  10;  Fedozzi  in  Revue gener ale  de  droit  international 
public,  4  (1897),  p.  204;  Ullmann,  Handbuch  des  oeffentlichen  Rechts  (1898),  p.  179. 

4  Pertile,  Elementi  di  diritto  internazionale  moderno  (1877),  vol.  1,  p.  118;  Holland,  Studies  in 
International  Law  (1878),  p.  155;  Maine,  International  Law  (1888),  p.  39;  Lawrence,  A  Handbook 
of  Public  International  Law  (1890),  p.  49 ;  Walker,  The  Science  of  International  Law  (1893),  p.  172; 
Glenn,  Handbook  of  International  Law  (1895),  p.  59;  Baker,  First  Steps  in  International  Law 
(1899),  p.  61. 

5  Pradier-Foderd,  see  below,  p.  337  n.  1;  Testa,  Le  Droit  public  international  maritime  (1886), 
p.  72;  Nuger,  see  below,  p.  337  n.  2;  Stoerck,  see  below,  p.  337  n.  7;  Von  Bar,  see  below,  p.  336 
n.  2;  Larrain,  Nociones  de  derecho  internacional  maritimo  (1892),  p.  25 ;  Godey,  below,  p.  337  n.  6; 
La  Pradelle,  see  below,  p.  340  n.  2;  von  Liszt,  Das  Volkerrecht  systematischer  dargestellt  (1898), 
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6  Pomeroy,  Lectures  on  International  Law  in  Time  of  Peace  (1886),  p.  179;  Gareis,  Institutionen 
des  Volkerrechts  (1888),  p.  74;  David,  Outlines  of  International  Law  (1888),  p.  40;  Despagnet, 
see  below,  p.  337  n.  5;  Piddelievre,  see  below,  p.  337  n.  4;  Pitois,  Principes  de  droit  international 
public  (1899),  p.  61. 


336  THE  JURIDICAL  NATURE 

writers,  so  that  the  attribution  of  specific  views  is  in  some  instances 
hazardous.  The  expressions  ‘jurisdiction’,  even  ‘sovereignty’,  used  without 
qualification,  are  consistent  with  either  the  property  theory  or  its  obverse. 
A  State  might  have  jurisdiction  because  the  territorial  sea  is  within  its 
territory,  or  it  might  have  limited  powers  aggregated  under  the  name  of 
jurisdiction.  It  might  have  sovereignty  in  the  sense  of  incorporating  the 
territorial  sea  in  its  boundaries,  as  the  older  property  theory  viewed  it, 
or  in  the  sense  of  competence  to  act  to  the  full  extent  of  national  authority, 
as  the  newer  theories  of  spatial  power  explained  it.  But  it  is  safe  to  assert 
that  a  careful  examination  of  the  texts  suggests  that  the  authors  in  the 
period  1876-1900  divided  roughly  evenly  on  the  question  whether  the 
territorial  sea  is  part  of  the  territory  of  the  coastal  State  or  not.  This  is 
unquestionably  the  period  of  greatest  doubt  in  the  history  of  the  topic. 

Despite  his  trenchant  criticism  of  the  Territorial  Waters  Jurisdiction 
Act,  Perels  was  among  the  most  important  defenders  of  the  view  that  the 
territorial  sea  is  ‘the  national  domain  of  the  State  whose  coasts  it  washes, 
and,  in  virtue  of  a  fiction,  one  can  consider  it  as  the  continuation  of  the 
continental  territory’.1  A  right  of  territorial  sovereignty,  he  said,  yields  the 
right  to  legislate  and  act  in  various  ways,  so  as  to  affect  nationals  and  aliens 
to  the  same  extent  as  on  land.  Other  German  authors  contested  this 
traditional  theory.  Von  Bar,2  for  example,  attacked  the  view  that  territorial 
waters  is  a  sphere  of  private  relationships  as  antiquated,  and  contended  that 
it  was  nothing  but  the  prolongation  of  the  territorial  sphere  of  power  for 
certain  relationships  which  had  nothing  to  do  with  property.  He  dismissed 
as  senseless  the  idea,  which  he  said  derived  from  the  property  theory, 
that  everything  that  occurred  on  board  a  ship  in  the  territorial  sea  would 
be  regarded  as  if  it  had  occurred  on  the  territory  of  the  coastal  State. 
Harburger,  in  a  treatise3  on  criminal  jurisdiction  that  influenced  German 
writers  on  the  territorial  sea  for  fifty  years,  elaborated  the  theoretical 
basis  for  territorial  sovereignty  in  an  expression  of  the  Raumstheorie.  He 
argued  that  sovereignty  is  not  the  equation  of  property:  it  is  not  a  right 
over  territory,  but  the  right  to  rule  over  it.  In  this  sense  there  is  sovereignty 
over  the  territorial  sea,  but  this  does  not  impress  on  the  territorial  sea 
the  incidents  of  territory.  In  German  jurisprudence  the  trend  is  now  set  in 
favour  of  the  territorial  sea’s  being  an  area  of  the  exercise  of  power,  rather 
than  a  part  of  the  national  domain. 

These  elaborate  constructions  of  German  theorists  did  not,  however, 
assist  much  in  resolving  the  question  of  reconciling  innocent  passage  with 
the  display  of  power  of  the  coastal  State.  They  merely  added  another 

1  Das  Internationale  offentliche  Seerecht  der  Gegenwart  (1882),  p.  25. 

2  Theorie  und  Praxis  des  internationalen  Privatrechts  (1889),  pp.  393,  612. 

3  Der  strafrechtliche  Begriff  Inland  und  seine  Beziehungen  zum  Volkerrecht  und  Staatsrecht 
(1882),  pp.  4-22. 
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element  of  mystery  to  a  seriously  practical  problem.  It  was  the  French 
who  pointed  out  that  the  real  issue  was  the  extent  to  which  the  territorial 
sea  shared  in  the  elements  of  the  freedom  of  the  seas,  and  the  extent  to 
which  it  did  not.  Whether  one  approached  the  matter  from  the  point  of 
view  of  the  power  of  the  coastal  State  or  from  that  of  international  shipping, 
some  criterion  for  reconciling  competitive  interests  had  to  be  found.  As 
Pradier-Fodere  said,  the  emphasis  in  1885  was  in  the  direction  of  inten¬ 
sifying  the  element  of  the  freedom  of  the  seas,  at  the  expense  of  the 
element  of  the  coastal  State’s  security: 

L’esprit  de  cosmopolitisme  des  temps  modernes,  et  particulierement  de  l’epoque 
actuelle,  tend  a  faire  beneficier  les  eaux  territoriales  ou  littorales  de  la  liberte  generate 
de  la  mer.1 

Speaking  of  the  coastal  State’s  rights  Nuger  said: 

Nous  avons  energiquement  combattu  et  repousse  la  doctrine  qui  assimile  la  mer 
territoriale  au  territoire,  et  qui,  par  la,  tend  a  attribuer  a  l’Etat  les  memes  droits  que 
ceux  qu’il  peut  avoir  sur  le  territoire  lui-meme.2 

Imbart  Latour  concluded: 

On  est  oblige  de  reconnaitre  l’existence  d’une  propriete  d’Etat  a  Etat  dite  Inter¬ 
nationale]  ...  A  l’egard  de  ceux-ci  l’Etat  n’est  point  proprietaire,  il  n’est  que  le  sou- 
verain  du  territoire,  et  c’est  a  ce  titre  seul  qu’on  peut  pretendre,  en  employant  une 
expression  inexacte,  que  le  territoire  lui  appartient;  il  doit  faire  respecter  la  propriete 
privee  sur  ce  territoire,  et  en  meme  temps  il  a  le  droit  d’y  appliquer  ses  lois  et  d’y 
exercer  sa  juridiction.3 

Piedelievre4  and  Despagnet5  agreed,  and  Godey6  added  that  the  juris¬ 
diction  of  the  coastal  State  could  only  be  conceded  when  the  acts  of  the 
ship  and  its  crew  Were  of  such  a  nature  as  to  disturb  the  essential  interests 
of  the  State — an  extension  to  the  territorial  sea  of  the  French  view  of 
jurisdiction  in  ports.  Alone  among  the  leading  French  authors  of  the  period, 
Pradier-Fodere  and  Rivier  adhered  to  the  view  that  the  territorial  sea  is 
part  of  the  national  territory. 

The  most  original  contribution  to  the  debate  was  that  of  Stoerk,7  who 
sought  a  new  philosophical  explanation  of  the  territorial  sea  as  an  area 
delimiting  the  interdependence  of  States,  wherein  the  coastal  State  exer¬ 
cises  a  freedom  of  action  limited  only  to  the  extent  to  which  this  would 
collide  with  the  interests  of  all  other  States.  In  the  territorial  sea  there  is 

1  Traite  de  droit  international  public  europeen  et  ccmericain  (1885),  vol.  2,  p.  164. 

2  Des  droits  de  l’£tat  sur  la  mer  territoriale  (1887),  p.  344. 

3  La  Mer  territoriale  au  point  de  vue  pratique  (1889),  p.  15. 

4  Precis  de  droit  international  public  (1894),  vol.  1,  p.  335. 

5  Corns  de  droit  international  public  (1894),  p.  434. 

6  La  Mer  cotiere  (1896),  p.  65. 

7  In  Holzendorff’s  Handbuch  des  Volkerrechts  (1887),  vol.  2,  p.  453  et  seq. 
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an  inevitable  contact  with  aliens,  so  that  ‘maritime  administration  loses 
its  character  of  isolated  random  activity’.  The  property  theory  he  castigated 
as  fictitious,  failing  to  take  into  account  the  elementary  nature  of  the  sea, 
which  is  as  unsuited  to  being  encompassed  by  property  norms  as  are  the 
meteorological  phenomena  of  the  rain,  the  storm  or  the  climate.  It  recedes 
into  the  background  the  sharper  legal  concepts  develop,  the  more 
precise  the  discipline  becomes,  and  the  more  exposition  departs  from  the 
concept  of  the  patrimonial  and  absolute  State  and  from  the  confusing  of 
private  law  and  public  law  institutions.  He  concluded: 

In  order  to  arrive  at  the  correct  solution,  we  must  not  regard  the  coastal  State  merely 
in  its  private  legal  status  or  from  the  point  of  view  of  proprietary  ownership,  not  even 
as  ‘having’,  but,  according  to  its  true  nature,  as  ‘being’.1 

As  it  happens,  Stoerk’s  theorizing  seems  to  have  been  without  significant 
influence.  Schucking  explicitly  rejected  it,  arguing  that  ‘the  right  of 
sovereignty  in  the  territorial  sea  and  the  right  of  peaceful  passage  for  all 
vessels  can  well  exist  side  by  side’.2  The  only  difference  between  the  terri¬ 
torial  sea  and  inland  waters  consisted  in  this  right  of  passage.  The  physical 
nature  of  water  was  no  obstacle  to  Stoerk’s  inclusion  of  inland  waters  in 
the  territory  of  the  State.  Therefore  Stoerk’s  sharp  distinction  between 
inland  waters  and  territorial  waters  must  rest,  not  on  comparisons  with 
ephemeral  natural  phenomena,  but  on  the  freedom  of  shipping  to  traverse 
the  territorial  sea.  If  the  problem  of  reconciling  passage  with  the  rights 
of  the  coastal  State  had  been  exaggerated,  as  Schucking  believed  it  had, 
then  the  basis  for  distinguishing  the  juridical  nature  of  the  two  areas  of 
water  was  seriously  weakened. 

D.  The  Debates  in  the  Institut  de  Droit  International 

The  vigour  of  this  academic  controversy  explains  the  difficulty  that  the 
Institut  had  in  reaching  a  consensus  of  agreement  on  the  text  of  a  resolution 
about  the  territorial  sea,  and  the  reasons  why  it  took  refuge  in  the  deli¬ 
berately  ambiguous  formula  ‘a  right  of  sovereignty’ — a  formula  designed 
to  obscure  the  basic  differences  of  opinions,  which  satisfied  no  one,  and 
which  was  therefore  of  no  lasting  value. 

The  Institut  resolved  at  the  Lausanne  Session  in  1888  to  study  the 
question  of  the  territorial  sea,  and  created  a  Commission  for  this  purpose. 
A  Report  was  presented  by  Barclay  at  the  Geneva  Session  of  1892,  which 
proposed  that  the  coastal  State  should  have  absolute  and  exclusive  sove¬ 
reignty  over  a  zone  of  the  sea  which  washes  it,  except  for  the  right  of 

1  Holzendorff’s  Handbuch  des  Volkerrechts  (1887),  vol.  2,  p.  457. 

2  Das  Kiistenmeer  im  internationalen  Rechte  (1897),  p.  16. 
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innocent  passage.1  In  his  Commentary  he  explained  that  he  had  used  the 
word  ‘sovereignty’  in  preference  to  ‘property’,  which  other  members  of  the 
Commission  had  used,  to  designate  the  quality  of  the  jurisdiction  exercised 
by  the  coastal  State;  for,  whereas  the  State  might  in  municipal  law  be  a 
proprietor  of  the  sea  as  a  legal  person  vis-a-vis  individuals,  its  territorial 
domination  vis-a-vis  other  States  was  characterized  differently.  The  words 
‘absolute  and  exclusive’  he  introduced  so  as  to  make  it  unnecessary  to  spell 
out  the  jurisdictional  rights  which  the  coastal  State  possesses,  such  as  the 
right  of  exclusive  fishery,  but  they  were  dropped  by  the  Commission  as 
adding  nothing  to  the  word  ‘sovereignty’  when  the  draft  was  again  presented 
at  the  Paris  Session  in  1894. 

The  proposition  that  the  coastal  State  is  sovereign  over  the  territorial 
sea  was  contested  by  von  Bar,  who  argued  against  adoption  of  the  draft 
on  the  ground  that  it  was  impossible  to  have  the  same  right  of  sovereignty 
over  the  sea,  which  is  a  moving  and  unstable  element,  as  over  the  land. 
He  proposed  that  no  reference  be  made  to  the  nature  of  the  State’s  rights 
over  the  territorial  sea,  and  was  seconded  by  Lammasch.  Desjardins  argued 
for  the  opposite,  saying  that  the  question  of  the  legal  nature  of  the  territorial 
sea  is  one  of  practical  importance,  and  that  the  Commission  should  support 
the  theory  of  empire  as  against  mere  police  powers.  In  this  he  was  sup¬ 
ported  by  Montluc  and  Martens,  who  pointed  out  that  the  cannon-shot 
rule  necessarily  yielded  a  theory  of  sovereignty.  Hartmann  was  of  the 
same  view.  Edouard  Rolin  thereupon  proposed  redrafting  the  text  to  read 
simply  that  the  State  is  sovereign  over  a  zone  of  the  sea  which  washes  its 
coast.2 

When  the  whole  draft  had  been  voted  upon,  a  decision  had  to  be  taken 
to  publish  the  text.  At  this  point  Lyon-Caen,  believing  that  it  was  unneces¬ 
sary  to  specify  in  too  absolute  a  manner  the  rights  of  the  coastal  State, 
proposed  an  amendment  substituting  for  ‘souverainete’  the  expression  ‘un 
droit  de  souverainete’.  Desjardins  supported  this.  Harburger  spoke  in 
favour  of  the  alteration  reading  ‘le  droit  de  souverainete’,  but  this  was  not 
accepted.  Barclay  questioned  how  ‘un  droit  de  souverainete’  could  be 
translated  into  English.  He  felt  bound  to  remark  that  the  Commission  had 
not  taken  into  account  the  distinction  between  a  right  of  sovereignty  and 
a  right  of  property,  these  belonging  to  two  different  orders  of  ideas,  one 
of  international  law,  the  other  of  private  law.  ‘A  right  of  sovereignty’ 
seemed  to  him  to  signify  less  than  ‘sovereignty’  just  as  ‘a  right  of  property’ 
signifies  less  than  ‘property’.  Furthermore,  the  use  of  the  word  ‘right’ 
would  put  the  two  rights  of  sovereignty  and  innocent  passage  on  the  same 
level,  whereas  they  were  really  of  different  orders.3  None  the  less  the  text 


1  Annuaire  de  V Institut  de  Droit  International,  Abridgement,  3  (1875—1913),  p.  47. 

2  Ibid.,  pp.  448-52.  3  Ibid.,  pp.  491-3. 
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finally  adopted  by  the  Institute  on  31  March  1894  used  the  expression 
‘un  droit  de  souverainete’,1  and  the  full  significance  of  this  emerged  when 
the  text  adopted  four  years  later  on  inland  waters  acknowledged  that 
harbours  and  bays  form  part  of  the  territory  of  the  State. 

E.  The  Servitude  Theory  of  La  Pradelle 

The  most  ambitious  attempt  to  disengage  the  theory  of  the  territorial 
sea  from  the  concept  of  the  State,  and  to  base  it  on  a  solid  juridical  principle 
that  was  independent  of  the  ephemeral  forms  of  government,  was  that  of 
La  Pradelle  in  1898.2  He  rejected  the  theories  both  of  property  and  sove¬ 
reignty  in  favour  of  a  theory  of  servitudes,  which,  he  said,  derived,  not 
from  special  conventions  or  consensus  among  States,  but  from  the  inherent 
quality  of  being  a  coastal  State.  The  use  of  the  concept  of  servitude  to 
explain  the  rights  of  innocent  passage  was  not  altogether  original,3  but  La 
Pradelle  reversed  the  roles,  and  argued  that  the  rights  of  the  coastal  State 
consisted  in  a  bundle  of  servitudes.  His  argument  began  with  an  analysis 
of  the  schools  of  thought  on  the  subject  of  the  juridical  nature  of  the  terri¬ 
torial  sea.  He  found  that  there  were  three,  the  system  of  property,  the 
system  of  sovereignty  and  the  system  of  jurisdiction.  The  first  he  con¬ 
sidered  invested  the  State  with  the  double  quality  of  being  sovereign  and 
inherent  proprietor;  the  second  was  distinguishable  in  that  it  did  not  con¬ 
sider  the  sea  as  appropriable,  except  in  the  matter  of  fishery,  the  monopoly 
of  which,  he  conceded,  engaged  the  idea  of  property,  although  its  regula¬ 
tion  engaged  only  that  of  sovereignty:  the  problem  of  explaining  exclusive 
rights  bothered  him  as  it  did  many  others.  The  third  amounted  to  the  power 
of  legislation  and  surveillance,  and  was  not  to  be  confused  with  the  second. 
The  State,  according  to  this  system,  lacked  plenary  authority.  It  had 
a  right  sui  generis  formed  of  attributes  which  were  detached  from  sove¬ 
reignty.  He  concluded  that  the  great  majority  of  authors  regarded  the 
territorial  sea  as  susceptible  of  dominion  in  the  international  sense  of 
sovereignty,  without  being  susceptible  of  property  in  the  private  law  sense 
of  the  term. 

The  first  two  theories  he  rejected,  on  the  grounds  that  they  would  yield 
conclusions  which  were  irreconcilable  with  the  facts  of  international 
practice.  For  example,  a  coastal  State  cannot  cede  its  rights  over  the  ter¬ 
ritorial  sea  without  ceding  the  coast  as  well,  so  that  the  power  of  disposition 
inherent  in  both  the  property  and  sovereignty  theories  is  excluded.  Both 
of  those  theories  logically  should  allow  the  coastal  State  to  prohibit  foreign 


1  Annuaire  de  VInstitut  de  Droit  International,  Abridgement,  3  (1875-1913),  p.  517. 

2  In  Revue  generate  de  droit  international  public,  5  (1898),  pp.  264,  309. 

3  e.g.,  Mass6,  op.  cit.  (above,  p.  336  n.  1),  p.  112. 
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belligerents  from  engaging  within  cannon  range  of  the  territorial  sea,  so  as 
to  avoid  the  fall  of  shot  therein,  namely  in  national  territory,  whereas  in 
the  cases  of  the  Alabama  and  the  Kearsarge 1  they  were  prohibited  from 
engaging  in  the  territorial  sea  so  as  to  avoid  the  fall  of  shot  on  the  land.  In 
the  matter  of  enforcement  of  the  customs  revenue  the  two  theories  logically 
should  allow  the  coastal  State  to  tax  vessels  in  passage,  but  this  was  not, 
in  fact,  the  practice.  In  the  matter  of  sanitation  and  quarantine,  they  should 
allow  the  coastal  State  to  exclude  infested  ships  from  the  territorial  sea, 
but  this  had  never  been  conceded.  They  should  allow  for  the  application 
of  the^s  soli  to  births  on  board  ships  in  transit;  but  in  the  case  of  French 
law,  which  he  examined  at  length  on  this  point,  he  found  that  there  were 
technical  difficulties  about  such  a  conclusion.  In  the  matter  of  crimes 
committed  on  board  ships  in  the  territorial  sea  he  asserted  that  legal 
opinion  was  almost  unanimously  hostile  to  the  Territorial  Waters  Juris¬ 
diction  Act,  and  that  it  was  almost  unanimously  agreed  that  local  criminal 
jurisdiction  was  not  exercisable  in  the  territorial  sea  except  in  the  case  of 
legitimate  defence  of  the  security  and  interests  of  the  coastal  State. 

Because  theory  and  practice  had  failed  to  coincide,  he  argued,  there  had 
infiltrated  progressively  into  the  legal  construction  of  the  territorial  sea 
the  idea  that  inland  waters  and  the  territorial  sea  are  different,  the  latter 
being,  like  the  high  seas,  res  communis.  When  a  collision  causing  death 
occurs  in  the  territorial  sea,  the  coastal  State  does  not  have  the  competence 
to  adjudicate:  it  is  the  law  of  the  flag  which  regulates  responsibility,  and 
this  is  the  only  sensible  rule  considering  that  a  captain  of  a  ship  will 
navigate  according  to  his  own  legislation,  and  not  according  to  that  of  the 
coastal  State,  which  may  possibly  be  different.  He  concluded  that  the 
territorial  sea  could  not  confer  on  the  coastal  State  any  special  competence 
in  the  matter  of  collision. 

Surprisingly,  he  avoided  the  embarrassment  he  had  earlier  acknowledged 
respecting  exclusive  fishery  rights  in  the  territorial  sea  by  blandly  denying 
that  there  are  such  rights,  and  his  explanation  appears  to  be  the  first 
adumbration  of  the  abstention  doctrine.  Actual  monopolies  in  the  territorial 
sea,  he  argued,  derived,  not  from  customary  international  law,  but  from 
treaties  in  which  countries  agreed  to  abstain  from  fishing  in  each  other’s 
territorial  sea.  He  sought  to  demonstrate  this  by  analysis  of  the  numerous 
fisheries  conventions  which  had  achieved  this  practical  result  for  most 
European  waters,  as  well  as  for  the  waters  of  Canada  and  Newfoundland. 
He  was  ignorant  of  the  practice  in  colonial  waters,  which,  as  the  Law 
Officers  of  the  Crown  had  advised  on  many  occasions,  could  be  regarded 
as  exclusive  fishery  preserves  of  the  colonial  governments.  He  seems  to 
have  been  conscious  of  the  fact  that  he  was  embarking  on  a  controversial 

1  Moore,  Digest  of  International  Law,  vol.  i,  p.  723. 
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course  in  this  respect  because  he  tried  to  play  down  the  significance  of 
exclusive  fishery  rights,  saying  that  in  any  event  fishery  in  coastal  waters 
was  a  matter  of  only  minor  national  importance. 

Having  demolished,  as  he  believed  he  had,  the  foundations  of  exclusive 
coastal  rights  in  the  territorial  sea,  La  Pradelle  then  advanced  his  own 
doctrine  of  servitudes.  His  major  proposition,  he  said  was: 

Affirmer  que  la  mer  territoriale  n’existe  pas  d’une  facpon  distincte,  qu’elle  est  res 
communis  et  composee  seulement  d’un  tres  mince  faisceau  de  servitudes  sur  la  mer, 
c’est  done  degager  une  idee  qui  n’est  pas  nouvelle,  mais  en  germe  deja  dans  la  meilleure 
doctrine.1 

Each  servitude,  neutrality,  security,  police  or  revenue,  might  have  a 
different  spatial  extent,  depending  on  the  interest  protected.  In  one  blow, 
then,  La  Pradelle  disposed  of  the  question  whether  the  territorial  sea  was 
or  was  not  within  the  national  boundary,  and  explained  the  disparity 
between  the  territorial  sea,  properly  so  called,  and  the  contiguous  zone. 
Each  was  an  exercise  by  the  coastal  State  of  a  competence  of  like  legal 
quality,  varying  in  distance  only  because  of  the  character  of  the  interest 
involved.  Other  variable  distances  were  justified.  For  example,  the  neu¬ 
trality  limit  could  expand  commensurately  with  the  increased  range  of 
artillery,  or  with  the  speed  of  modern  ships,  without  the  coastal  State’s 
exclusive  fishery  rights  correspondingly  altering.  They  would  remain  at 
the  treaty  limit. 

This  was,  then,  a  comprehensive  criterion  which  resolved  a  number  of 
questions  by  reference  to  one  central  principle,  and  which,  if  adopted, 
would  have  avoided  the  rigour  of  the  present  system  whereby  economic, 
social  and  strategic  interests  are  all  dependent  upon  the  extent  to  which 
sovereignty  can  be  exercised,  and  which  has  produced  an  intolerable 
tension  between  the  requirements  of  international  traffic  and  the  maritime 
security  and  wealth  of  the  State.  Because  La  Pradelle’s  suggestion  of  vary¬ 
ing  limits  for  varying  purposes  was  not  accepted  in  practice,  the  law  of 
territorial  waters  was  confined  in  bonds  so  rigid  as  to  provoke  the  most 
serious  political  and  diplomatic  dilemmas.  In  fact  his  work  appears  to  have 
had  as  little  influence  as  that  of  the  equally  imaginative  essay  of  Stoerk. 
It  is  easy  to  explain  this  on  the  ground  that  the  concept  of  servitude  was 
technically  inept,  since  one  could  not  speak  of  the  interests  of  the  inter¬ 
national  community  as  being  ‘servient’,  nor  those  of  the  coastal  State  as 
being  ‘dominant’,  and  on  the  ground  that  the  notion  of  servitude  was  at 
that  time  being  discredited  as  a  residual  legacy  of  the  patrimonial  theory 
of  the  State  which  was  incompatible  with  the  Neo-Hegelian  idea  of 
State  authority  that  was  finding  expression  in  the  Kompetenztheorie  of 


1  Moore,  Digest  of  International  Law,  vol.  i,  p.  325. 
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sovereignty.  But  this  is  a  superficial  explanation.  La  Pradelle’s  fruitful 
suggestion  failed  because  he  had  not  provided  a  sufficiently  cogent  explana¬ 
tion  of  the  exclusive  rights  of  the  coastal  State  to  marine  natural  resources, 
which  were  more  important  than  he  believed,  and  were  to  become  increas¬ 
ingly  important.  The  predatory  instincts  of  States  could  only  be  satisfied 
in  the  concept  of  sovereignty,  for  where  sovereignty  was  lacking  there  was 
doubt  about  the  State’s  authority  to  appropriate  to  itself  the  riches  of  the 
coastal  sea,  and  to  legislate  effectively  for  foreign  ships.  There  seemed 
to  be  no  possibility  of  compromise  between  the  freedom  of  the  seas  and 
sovereignty  of  the  seas  in  the  twentieth  any  more  than  in  the  seventeenth 
century. 

F.  The  Consolidation  of  the  Sovereignty  Theory, 

1900-1925 

After  1900  the  controversy  about  the  juridical  nature  of  the  territorial 
sea  waned,  and  scarcely  any  author  took  issue  with  the  notion  that  the  ter¬ 
ritorial  sea  is  subject  to  sovereignty.  Of  the  fifty-three  writers  whose  work 
has  been  examined  in  the  period  1900-25,  when  the  codifiers  almost 
unanimously  referred  to  sovereignty  over  the  territorial  sea,  thirty  sup¬ 
port  that  principle,  sixteen  appear  either  to  oppose  it  or  to  echo  the  late 
nineteenth-century  writers  who  argued  for  limited  jurisdiction,  and  seven 
give  no  indication  of  their  views.  Among  the  leading  authorities,  Zorn1 
in  Germany,  Westlake2  and  Oppenheim3  in  England,  Hyde4  in  America, 
Cavaglieri5  in  Italy  and  Waldkirch6  asserted  either  that  there  is  sovereignty 
over  the  territorial  sea,  or  that  the  territorial  sea  is  maritime  territory  of 
the  State,  while  Strupp7  took  the  contrary  view.  The  specialist  mono¬ 
graphs  on  the  territorial  sea  for  the  most  part  divided  between  the  pro¬ 
ponents  of  sovereignty,  namely  Duvigneaux,8  Eccarius,9  Bjorksten,10  and  its 
opponents,  namely  Frenzel,11  Raestad,12  Wilhelmi13  and  Colombos.14  Flille15 
propounded  a  theory  of  mixed  interests,  which  he  may  have  derived  from 
Stoerk,  and  which  regarded  the  regulation  of  legal  relations  in  the  terri¬ 
torial  sea  as  depending  on  the  predominance  of  one  or  other  interest  in  the 

1  Grundzuge  des  Volkerrechts  (1903),  P-  7°- 

2  International  Law  (1904),  Part  I,  p.  183.  3  Ibid.  (1905),  p.  239. 

4  International  Law  Chiefly  as  Interpreted  and  Applied  by  the  United  States  (1922),  vol.  1, 

sec.  134.  5  Lezioni  di  diritto  internazionale  (1925)1  Part  I,  p.  282. 

6  Das  Volkerrecht  (1926),  p.  108. 

7  Grundzuge  des  positiven  Volkerrechts  (1921),  p.  71. 

8  Le  Droit  de  FiStat  sur  la  mer  territoriale  (1900),  p.  12. 

9  Die  Rechtsverhaltnisse  der  Kiistenschiff ahrt  (1920),  p.  39. 

10  Das  Wassergebiet  Finnlands  in  volkerrechtlicher  Hinsicht  (1925),  p.  103. 

11  Theorien  iiber  die  rechtliche  Natur  des  Kustenmeeres  (1908),  p.  6. 

12  La  Mer  territoriale  (1913),  p.  171-  13  Das  Kiistenmeer  (1914),  P-  *4- 

14  In  Transactions  of  the  Grotius  Society,  9  (1924),  p.  9°- 

15  Die  Rechtsverhaltnisse  der  Kustengezvasser  (1918),  p.  27. 
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weighing  of  concurrent  interests,  and  not  upon  an  objective  status  for  the 
territorial  sea.  Niemeyer1  treated  the  matter  historically  without,  appar¬ 
ently,  firm  commitment. 

The  principal  author  to  attempt  any  original  thesis  on  the  juridical 
nature  of  the  territorial  sea  in  this  century  was  Fauchille,2  but  his  work 
suffered  from  the  defect  that  he  conceded  that  this  theory  was  not  that  of 
the  majority,  and  that  in  positive  international  law  it  was  the  majority 
view  that  prevailed.  He  began  by  asserting  that  for  most  jurists  the 
territorial  sea  depended  on  the  coastal  State,  not  by  the  link  of  property, 
but  by  that  of  sovereignty.  A  State  is  sovereign  over  something  when  it 
can  impose  its  power  over  that  thing,  and  the  territorial  sea  is  something 
over  which  a  State  can  exercise  its  dominion  by  force  of  arms.  Inter¬ 
national  law,  in  its  present  form,  admits  that  the  territorial  sea,  without 
being  susceptible  of  property  in  the  private  law  sense  of  the  term,  is  so  in 
the  international  sense  of  sovereignty.  The  result  is  that  the  coastal  State 
is  sovereign  in  the  coastal  sea  as  it  is  on  the  dry  land,  and  its  sovereignty  is 
a  prolongation  of  its  territorial  sovereignty.  The  territorial  sea  is  part  of  its 
domain,  and  not  simply  a  part  of  the  ‘vast  ocean  envisaged  in  its  majestic 
unity’.  Hence  the  frontier  of  each  maritime  State  is  fixed  at  the  limits  of  the 
territorial  sea,  subject  only  to  the  qualification  that,  although  the  territorial 
sea  is  considered  as  a  portion  of  the  territory  of  the  coastal  State  subjected 
to  its  full  sovereignty,  practice  requires  that  the  passage  and  sojourn  of 
merchant  ships  in  time  of  peace  should  not  be  prohibited. 

But  this  is  not  the  system  which  Fauchille  would  himself  propound.  His 
system  was  one  of  ‘conservation’.  A  State  is  authorized  to  take  all  measures 
designed  to  assure  its  existence,  to  defend  itself  against  all  acts  liable  to 
harm  its  intrinsic  elements,  namely  its  territory,  population  and  material 
riches.  When  it  acts  in  respect  of  the  territorial  sea,  and  makes  its  authority 
evident  there,  this  is  because  it  has  the  right  and  duty  to  assure  and  guaran¬ 
tee  its  sovereignty  and  territorial  independence,  which  are  uniquely  the 
elements  of  its  existence  as  a  State,  and  which  it  must  preserve  from  all 
harm.  It  is  the  ‘right  of  conservation’  which  explains  why  the  coastal 
State  must  have  certain  rights  over  the  part  of  the  sea  contiguous  to  its 
soil,  and  which,  in  the  final  analysis,  justifies  and  legitimates  what  is  called 
the  territorial  sea’.  Beyond  such  measures  of  conservation,  the  coastal 
sea,  like  the  high  seas,  must  remain  fully  open  to  the  usage  of  all.  Like 
La  Pradelle’s  theory  of  servitudes,  of  which  it  is  an  analogue,  Fauchille’s 
theory  of  conservation  enlisted  no  support. 

Hostie,3  the  Secretary- General  of  the  Central  Commission  for  the 

1  Allgerneines  Volkerrecht  des  Kiistenmeeres  (1926),  p.  13. 

2  Trade  de  droit  international  public  (1924),  vol.  i,  pt.  2,  pp.  135,  136,  147,  148,  157,  167. 

3  In  Revue  de  droit  international  et  de  legislation  comparee,  8  (1927),  pp.  33,  215. 
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Navigation  of  the  Rhine,  attempted  a  novel  explanation  of  the  nature  of 
the  territorial  sea,  based  upon  a  primordial  principle  that  waterways  are 
first  and  foremost  avenues  of  movement  and  communication.  This  means 
that  the  sea  is  res  communis ,  not  subject  to  appropriation,  but  vested  in  the 
collectivity  of  nations.  The  sea-bed,  not  being  an  avenue  of  communica¬ 
tion,  is  res  nullius  and  may  be  appropriated.  The  dominant  principle,  then, 
is  the  right  of  passage,  and  the  notion  of  innocent  passage  through  the 
territorial  sea  is  but  a  particular  derivation  from  the  more  general  principle, 
and  is  neither  the  concession  of  coastal  States  nor  the  creation  of  the  inter¬ 
national  community  through  practice.  The  waters  near  the  coast  share  the 
quality  of  being  res  communis ,  and  hence  cannot  be  acquired  by  the  coastal 
State,  which  has  only  secondary  rights  of  self-protection  which  it  can 
exercise  there.  These  he  lists  as  rights  respecting  dredging,  dikes,  lighting, 
pilotage  and  tolls,  which,  he  says,  derive  from  the  principle  of  navigation 
because  they  facilitate  it,  and  not  from  the  sovereignty  of  the  coastal  State; 
police,  customs  and  quarantine,  which  accommodate  navigation  to  the 
needs  of  the  coastal  State’s  security;  criminal  and  civil  judicial  jurisdiction 
respecting  certain  events  in  the  territorial  sea,  again  connected  with  naviga¬ 
tion;  neutrality,  which  is  a  matter  of  self-protection;  and  fishery.  This  last 
he  explains  as  an  exception  to  the  rule  of  res  communis  because  exclusive 
fishery  does  not  contradict  the  right  of  passage,  and  hence  derogate  from 
the  primary  purpose  which  is  embodied  in  the  concept  of  collective 
sovereignty.  It  is  a  secondary  end,  and  in  this  respect  the  sea  is  res  nullius 
to  the  extent  to  which  it  can  be  effectively  occupied. 

His  conclusion  is  that  the  coastal  State  does  not  possess  the  sea,  and 
hence  has  no  individual  right  of  sovereignty.  The  rights  which  it  does 
possess  are  either  rights  relative  to  a  secondary  utilization  of  the  sea,  or 
rights  which  it  exercises  as  mandatory  or  agent  of  the  collectivity  of  nations, 
or  rights  whose  exercise  benefits  the  coastal  State  without  adversely  affect¬ 
ing  international  navigation.  This  thesis  enabled  Hostie  to  dispense  with  the 
apparatus  of  servitude,  either  to  explain  coastal  rights  in  the  sea  derogating 
from  common  rights,  or  rights  of  navigation  derogating  from  coastal 
sovereignty.  But,  as  with  La  Pradelle  whose  argument  he  contested,  he 
faltered  in  his  explanation  of  exclusive  rights  of  fishery.  His  partition  of  the 
sea  into  categories  of  res  communis  and  res  nullius ,  depending  on  primary 
or  secondary  ends  primordially  indicated  by  nature,  is  unconvincing 
because  it  is  really  only  an  ex  post  facto  rationalization  of  an  exclusive 
fishery  right  of  relatively  recent  history.  Should  the  coastal  State  be  con¬ 
ceded  to  have  other  exclusive  rights,  presumably  the  limits  of  the  res 
communis  would  contract  as  those  of  the  res  nullius  expand. 

The  consensus  in  favour  of  the  coastal  State’s  possessing  sovereignty  over 
the  territorial  sea  found  expression  in  the  Paris  Convention  Relative  to 
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Air  Navigation  of  13  October  1919. 1  This  instrument  was  in  Head  of  State 
form,  but  the  Dominions  signed  separately  from  the  United  Kingdom. 
The  Air  Navigation  Act,  1920, 2  did  not  enact  that  the  territorial  sea  is 
subject  to  British  sovereignty,  but  merely  recited  in  the  preamble  that  ‘the 
full  and  absolute  sovereignty  and  rightful  jurisdiction  of  His  Majesty 
extends  and  has  always  extended,  over  the  air  superincumbent  on  all  parts 
of  His  Majesty’s  dominions  and  the  territorial  waters  adjacent  thereto’. 
The  British  postal  regulations  of  1908  contained  something  similar:  They 
defined  territorial  waters  as  ‘such  part  of  the  sea  adjacent  to  the  coast  of 
the  British  islands  as  is  deemed  by  international  law  to  be  within  the  ter¬ 
ritorial  sovereignty  of  His  Majesty’.3  The  United  States  Air  Traffic  Act 
of  20  March  1926  asserted  sovereignty  over  the  territorial  sea  of  the 
United  States.4 

In  the  case  of  Great  Britain  filed  in  the  North  Atlantic  Coast  Fisheries 
arbitration  in  1910  it  is  said  that  ‘it  is  undoubted  law  that  a  State  has 
territorial  sovereignty  over  a  belt  of  sea  adjoining  its  coast,  subject  to  the 
right  of  passage  by  the  commercial  vessels  of  other  nations’.5  The  Per¬ 
manent  Court  of  Arbitration  which  decided  the  case  did  not  directly  pass 
upon  the  juridical  nature  of  the  territorial  sea,  referring  to  it  only  by 
implication  in  the  following  passage: 

The  marginal  strip  of  territorial  waters  based  originally  on  the  cannon-shot,  was 
founded  on  the  necessity  of  the  riparian  State  to  protect  itself  from  outward  attack,  by 
providing  something  in  the  nature  of  an  insulating  zone.6 

However,  in  the  Grisbar dana  Case7  the  previous  year,  concerning  the  mari¬ 
time  frontier  between  Norway  and  Sweden,  the  same  court  referred  to 
‘the  rim  of  maritime  territory  forming  the  inseparable  dependency  of  this 
land  territory’,  and  held  that  a  cession  of  land  territory  automatically 
carried  with  it  a  cession  of  the  appurtenant  maritime  territory.8 

Whereas  at  the  international  level  there  seems  in  the  first  part  of  the 
twentieth  century  to  have  been  no  controversy  about  the  question  of 
sovereignty  over  the  territorial  sea,  the  academic  debate  was  reflected  in 
contradictory  positions  taken  by  municipal  courts.  The  House  of  Lords 
held  that  the  territorial  sea  of  Muscat  was  part  of  the  territory  of  Muscat, 
and  as  much  a  part  of  the  Sultan’s  dominions  as  the  land  over  which  he 
exercises  absolute  and  unquestioned  sway’  ;9  and  the  United  States  Supreme 
Court  comprehended  in  the  one  juridical  category  of  territory  the  land, 
ports,  harbours,  bays  and  ‘a  marginal  belt  of  the  sea  extending  from  the 

1  British  and  Foreign  State  Papers ,  vol.  112,  p.  931,  Art.  1.  2  10  &  11  Geo.  5,  c.  80. 

3  British  and  Foreign  State  Papers,  vol.  106,  p.  967.  4  44  Stat.  568,  772. 

5  Proceedings  of  the  North  Atlantic  Coast  Fisheries  arbitration,  vol.  4  (1912),  p.  92. 

6  United  Nations  Reports  of  International  Arbitral  Awards,  vol.  11,  p.  167,  at  p.  205. 

Ibid.,  p.  147  (1909).  8  ikicU  at  p.  157. 

9  Carr  v.  Fracis  Times  &  Co.,  [1902]  A.C.  176,  at  183. 
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coast  line  outward  a  marine  league’.1  Italian  and  French  courts,  however, 
held  that  the  territorial  sea  was  not  within  the  national  domain.  In  1892 
the  Italian  Court  of  Cassation  found  that  the  territorial  sea  did  not  form 
part  of  the  administrative  territory  of  a  commune,  and  that  from  the  fact 
that  a  State  exercises  imperium  or  sovereignty  over  it  from  the  land  territory 
because  it  can  dominate,  supervise  and  defend  it  by  cannon,  it  did  not 
follow  that  the  territorial  sea  was  subject  to  communal  administration.2 

In  1918  the  French  Coar  de  Cassation,  in  a  case  concerning  maritime 
assistance  in  the  territorial  waters  of  Algeria,  said  that  the  territorial  sea, 
although  subject  to  the  powers  of  police  and  security  of  the  State,  did  not 
form  part  of  French  or  colonial  territory,  and  consequently  did  not  fall 
under  one  or  other  of  the  judicial  jurisdictions  into  which  they  are  divided.3 
This  case  was  quoted  by  the  French  Government  in  its  reply  on  the  basis 
of  discussion  for  the  Hague  Codification  Conference  as  authority  for  the 
view  that  the  territorial  sea  does  not  form  part  of  the  territory,4  and  it 
was  followed  in  1926  by  the  Commercial  Court  of  Algiers,5  which  held  that 
the  territorial  waters  were  not  subject  to  French  judicial  jurisdiction,  and 
by  the  Court  of  Algiers6  in  1931,  which  held  that  an  action  for  payment  of 
the  costs  of  assistance  at  sea  was  a  personal  action  which  in  virtue  of  the 
code  of  civil  procedure  must  be  brought  before  the  court  of  the  domicile 
of  the  defendant.  If  the  territorial  waters  were  subjected  to  the  power  of 
police  and  security  of  the  State  only,  they  did  not  form  part  of  French 
territory,  and  that  operations  of  assistance  therein  did  not  enable  the 
party  assisting  to  bring  its  claim  before  the  court  having  jurisdiction  in  the 
nearest  port. 

PART  II:  CONTEMPORARY  INTERNATIONAL 
LEGAL  DOCTRINE 

A.  The  Codifications,  1924-1930 

During  the  1920s  several  official  and  private  efforts  were  made  to  codify 
the  law  of  the  sea.  They  affirm  the  trend  towards  conceding  sovereignty 
over  the  territorial  sea,  but  not  unanimously.  Alvarez,  as  Rapporteur  of  the 
Committee  on  Maritime  Communications,  produced  a  Report  which  was 
considered  by  the  International  Law  Association  at  its  33rd  Conference 
in  1924.  Article  7  read  that  the  coastal  State  exercises  ‘a  right  of  jurisdiction’ 
over  the  territorial  sea.7  At  the  34th  Conference  in  1926  this  was  revised 

1  Cunard  Steamship  Co.  v.  Mellon  262  U.S.  ioo,  at  122  (1923). 

2  Clunet,  vol.  24  (1897),  p.  1076.  3  Proux  v.  Courcoux  D.  1923,  I,  103. 

4  See  below,  p.  349. 

5  Pizzo  v.  Deros,  Gidel,  Droit  international  de  la  mer  (1935),  vol.  3,  p.  176. 

6  Vauclin  Cie.  gen.  transat.  v.  Pane,  Le  Droit  maritime  j ran, pais,  1  March  1932,  p.  102. 

7  Report  of  the  International  Law  Association,  33rd  Conference,  p.  268. 
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to  refer  to  an  exercise  of  ‘territorial  jurisdiction’  as  well  as  to  ‘a  right  of 
jurisdiction’.1  In  1926  the  German  Society  of  International  Law  produced 
a  draft  code  which  read : 

The  sovereignty  of  the  coastal  State  extends  over  the  territorial  sea,  subject  to  the 
generally  recognized  rules  of  international  law,  or  a  treaty  providing  for  exceptions.2 

The  American  Institute  of  International  Law  also  produced  a  draft  Project 
on  the  National  Domain  in  1926.  Article  1  provided: 

Every  nation  exercises  sovereignty  in  an  area  of  land  and  water  within  definite 
boundaries  and  in  the  space  above  the  said  area.3 

A  slightly  different  formula  was  utilized  by  the  Japanese  Association  of 
International  Law  in  the  same  year,  whose  Code  stated  that  ‘every  State 
has  the  right  of  sovereignty  over  its  littoral  waters’. 4  The  Institut  de  Droit 
International  produced  a  new  draft  in  1928,  when  it  abandoned  the  refer¬ 
ence  to  ‘a  right  of  sovereignty’  in  the  1894  draft,  and  substituted  ‘sove¬ 
reignty’  therefor.5  The  Rapporteurs  commented  on  this  as  follows: 

From  what  we  have  previously  said  on  the  subject  of  sovereignty,  we  believe  it  is 
useful  to  add  that  in  the  first  article  by  the  expression  ‘States  have  sovereignty’  it 
must  be  understood  that  they  do  not  have  over  the  territorial  sea  a  right  of  property, 
but  their  power  extends  to  all  this  area. 

The  Harvard  Law  School  draft6  in  1929  also  used  the  expression  ‘sove¬ 
reignty’,  and  the  Comment  stated  that  ‘the  sovereignty  of  the  State  is  in 
all  respects  like  its  sovereignty  over  land  territory  and  subject  to  the  same 
limitations’,  and  that  ‘the  enjoyment  of  sovereignty  over  the  marginal  sea 
is  so  dependent  upon  a  State’s  sovereignty  over  its  land  territory  that  per¬ 
haps  the  conception  of  marginal  sea  should  not  be  treated  as  an  independ¬ 
ent  conception’.  The  private  codification  of  Strupp  in  1929,  however, 
provided : 

States  have  jurisdiction  over  the  area  of  sea  which  washes  their  coasts,  to  the  dis¬ 
tance  prescribed  in  Article  2,  and  subject  to  the  following  limitations.7 

There  was,  therefore,  a  v  ariety  of  notions  underlying  the  codification 
efforts  that  preceded  the  Hague  Codification  Conference  held  at  The 
Hague  in  1930  under  the  auspices  of  the  League  of  Nations.  The  Rappor¬ 
teur  of  the  Pieparatoiy  Committee  charged  with  the  task  of  formulating 
the  Bases  of  Discussion  on  the  topic  of  the  legal  nature  of  the  territorial  sea 

1  Report  of  the  International  Law  Association,  34th  Conference,  p.  101,  Arts.  259 

2  Deutsche  Gesellschaft  fur  Volkerrecht,  Auflage  zu  Mitteilungen,  8,  116.  ’ 

3  American  Journal  of  International  Lazv,  20  (1926),  p.  318. 

4  Ibid.,  23  (1929),  Appendix  No.  7. 

5  Annuaire  de  l  Institut  de  Droit  International,  1  (1927),  p.  73,  Art  I. 

6  American  Journal  of  International  Law,  23  (1929),  p.  243.  Art.  13. 

7  Festgabe  fiir  die  Reichsgerichtshof  ( 1 929),  p.  66,  Art.  I. 
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was  Schiicking.  His  Report,1  produced  in  1927,  argued  that  ‘the  only 
valid  theory  is  that  of  the  right  of  dominion  of  the  coastal  State  over  the 
territorial  sea  within  fixed  limits’.  However,  he  qualified  his  idea  of 
dominion  by  contesting  the  view  that  the  territorial  sea  could  be  regarded, 
as  was  the  case  in  certain  of  the  Civil  Codes  of  Latin  America,  as  public 
property.2  The  territorial  sea  would  ‘also  retain  its  special  character  as  part 
of  the  area  of  a  State’s  dominion.  This  special  character  is  founded  not 
merely  on  the  right  of  common  user  possessed  by  other  States,  but  also 
on  the  fact  that  the  cession,  for  example,  of  this  area  of  dominion  to  another 
State,  without  the  simultaneous  cession  of  the  coastal  territory,  cannot  be 
regarded  as  legally  possible.’  His  draft  Article  1  read: 

The  State  shall  have  an  unlimited  right  of  dominion  over  the  zone  which  washes  its 
coast,  in  so  far  as,  under  general  international  law,  the  rights  of  common  user  of  the 
international  community  or  the  special  rights  of  any  State  do  not  interfere  with  such 
right  of  dominion. 

Magalhaes,  one  of  the  Committee  of  Experts,  said  that  he  agreed  with 
the  idea  behind  this  draft,  but  not  with  its  expression,  since  there  are  no 
'unlimited  rights’  because  of  the  limitation  of  ‘common  user’.  Wickersham, 
the  other  Member,  supported  Magalhaes,  and  Schiicking  then  amended 
the  draft,  so  that  the  text  presented  by  the  Committee  of  Experts  to  the 
Sub-Commission  substituted  ‘possesses  sovereign  rights’  for  ‘shall  have  an 
unlimited  right  of  dominion’.3  The  Bases  of  Discussion  then  drawn  up  by 
the  Preparatory  Committee  of  the  Conference  stated  in  Point  1  that: 

...  it  would  seem  possible  to  take  as  the  point  of  departure  the  proposition  that  the 
State  possesses  sovereignty  over  a  belt  of  sea  around  its  coasts.  This  involves  possession 
by  the  State  in  the  belt  of  the  totality  of  those  rights  which  constitute  sovereignty,  so 
that  it  is  not  necessary  to  specify  that,  for  example,  it  has  legislative  authority  over  all 
persons,  power  to  make  and  apply  regulations,  judicial  authority,  power  to  grant 
concessions  and  so  forth.4 

Twenty-four  governments  commented5  on  the  draft  Article,  and  only  one, 
France,  quibbled  at  the  use  of  the  expression  ‘sovereignty’,  stating  that 
the  nature  of  the  State’s  rights  over  its  territorial  waters  is  a  theoretical 
question  that  is  not  definitely  settled  by  existing  laws,  which  in  the  case 
of  France  regulated  only  particular  incidents.  Several  governments  added 
that  the  territorial  sea  is  part  of  the  State’s  territory.  Summing  up  these 
Replies,  the  Preparatory  Committee  observed : 

The  replies  show  that  the  Governments  agree  in  considering  that  a  State  has 
sovereignty  over  a  belt  of  sea  around  its  coast.  The  only  reservations  expressed  appear 

1  League  of  Nations  Document,  C.  196,  M.  70,  1927  V.,  pp.  31,  32. 

2  See  below,  p.  357.  3  Loc.  cit.  (this  page,  n.  1),  pp.  72,  74. 

4  L.  of  N.  Doc.  C.  74,  M.  39.  1929  V. 

5  Ibid.,  pp.  12-14.  South  Africa,  Germany,  Australia,  Belgium,  Bulgaria,  Denmark,  Finland, 
Sweden,  India,  Great  Britain,  Italy,  Japan,  Norway,  Netherlands,  Poland,  Roumania,  Canada  and 
New  Zealand  endorsed  the  term  ‘sovereignty’. 
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to  be  due  to  the  desire  not  to  pronounce  upon  the  theoretical  aspect  of  a  question  of 
terminology,  or  to  anxiety  not  to  leave  out  of  account  the  fact  that  in  exercising  such 
sovereignty,  the  coastal  State  must  respect  the  restrictions  which  result  from  inter¬ 
national  law.1 

It  formulated  the  Basis  of  Discussion  No.  x  as  follows: 

A  State  possesses  sovereignty  over  a  belt  of  sea  around  its  coasts ;  this  belt  constitutes 
its  territorial  waters.2 

In  the  discussion  in  the  Second  Committee  in  19303  Raestad,  speaking 
for  Norway  said  that,  while  all  delegates  might  agree  that  the  coastal  State 
has  sovereignty  over  territorial  waters,  they  were  expressing  a  thought 
which  was  a  synthetic  construction  of  the  mind,  whereas  if  the  term  is  used 
in  a  convention,  then  each  exception  to  the  exclusiveness  of  the  coastal 
State’s  power  would  have  to  be  specifically  spelled  out.  Practice  or  custom 
related,  not  to  sovereignty,  but  to  concrete  usage.  The  Swedish  delegate 
associated  himself  with  Raestad’s  comment  that  ‘sovereignty’  was  not  the 
same  as  ‘complete  and  exclusive  sovereignty’,  the  expression  used  in  the 
Paris  Convention,  1919,  but  that  the  meaning  it  imported  could  not  be 
identified  until  the  concept  ‘innocent  passage’  was  precisely  delineated.5 
Sir  Maurice  Gwyer,  representing  Great  Britain,  submitted  that  there  was 
no  doubt  about  the  content  of  ‘sovereignty’,  and  that  ‘by  declaring  the 
existence  of  sovereignty  over  the  territorial  belt  no  difficulties  are  likely 
to  arise’.6  Italy,  Yugoslavia,  Portugal,  Netherlands,  Japan,  Roumania, 
Cuba,  Egypt,  Ireland  and  Spain  spoke  in  favour  of  the  retention  of 
sovereignty,  but  Poland,  Greece  and  Czechoslovakia  contested  the  matter. 

Henri  Rolin,  representing  Belgium,  argued  that  the  aim  towards  which 
the  Conference  was  advancing  was  ‘the  complete  assimilation  in  principle 
of  the  territorial  sea  with  the  territory  itself,  subject  to  certain  reservations 
and  with  certain  restrictions’7  and  a  Belgian  amendment  was  introduced 
to  the  First  Sub-Committee  of  the  Second  Committee  amending  draft 

o 

Article  I  to  refer  to  ‘territory’  rather  than  ‘sovereignty’.  In  the  debate  the 
United  States  proposed  the  formula  ‘the  territory  of  the  coastal  State 
includes  a  belt  of  sea’.8  Italy  objected  that  this  would  treat  the  territorial 
sea  as  an  accessory  of  the  land,  and  said  it  preferred  ‘sovereignty’  as  an 
‘elastic’  term.  The  Second  Committee  eventually  adopted  on  20  March 
1930  the  following  text: 

Article  1.  The  territory  of  a  State  includes  a  belt  of  sea  described  in  this  Convention 
as  the  territorial  sea. 

Sovereignty  over  this  belt  is  exercised  subject  to  the  conditions  prescribed  by  the 
present  Convention  and  the  other  rules  of  international  law.Q 

1  L.  of  N.  Doc.  C.  74,  M.  39.  1929  V.  2 

3  Ibid.,  C.  351  ( b ).  M.  145  (b).  1930  V.  ♦  Ibid.,  p.  13.  s  ibid.,  p.  15. 

6  Ibid.,  p.  19.  7  Ibid.,  p.  26.  8  Ibid.,  p.  48.  9  ibid.,  p.  212. 
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The  elasticity’  of  the  concept  of  ‘sovereignty’  in  this  carefully  contrived 
formulation  is  obvious.  The  critics  of  the  territorial  thesis  could  regard 
the  wording  of  the  second  paragraph  of  Article  1  as  conveying  hardly  more 
than  the  expression  ‘a  right  of  sovereignty’  conveyed  in  the  1894  draft, 
while  its  supporters  could  interpret  it  as  the  Rapporteur  of  the  Second 
Committee,  franyois,  did,  when  he  commented  in  his  Observations  as 
follows : 

The  idea  which  it  has  been  sought  to  express  by  stating  that  the  belt  of  territorial 
sea  forms  part  of  the  territory  of  the  State  is  that  the  power  exercised  by  the  State 
over  this  belt  is  in  its  nature  in  no  way  different  from  the  power  which  the  State  exercises 
over  its  domain  on  land.  This  is  also  the  reason  why  the  term  ‘sovereignty’  has  been 
retained,  a  term  which  better  than  any  other  describes  the  juridical  nature  of  this 
power.1 

The  Hague  Codification  Conference  did  not  result  in  the  adoption  of 
a  Convention  on  the  Territorial  Sea.  However,  the  discussion  that  took 
place  revealed  that,  while  there  was  a  majority,  but  not  a  unanimous, 
opinion  in  favour  of  the  coastal  State’s  exercising  sovereignty  over  the  ter¬ 
ritorial  sea,  the  expression  ‘sovereignty’  could  accommodate  a  variety  of 
views,  ranging  from  inclusion  of  the  territorial  sea  within  the  national 
boundary  to  an  extra-territorial  exercise  of  powers  which,  because  of  their 
compendious  nature,  did  not  require  specific  enumeration.  That  the  expres¬ 
sion  disguised  profound  doctrinal  divergencies  and  embodied  only  a 
superficial  agreement  is  obvious  from  the  opinions  of  jurists  during  the 
relevant  period. 


B.  Academic  Doctrine  on  the  Territorial  Sea, 
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Whereas  Jessup2  defined  ‘sovereignty’  as  ‘that  exclusive  power  of  dis¬ 
position  and  control  which  each  nation’  has  over  its  land  territory,  and 
implied  ‘that  the  nation  possessing  it  may  deal  with  the  object  thereof  as 
if  that  object  were  its  own’,  and  ‘is  considered  to  be  closely  related  to 
ownership  in  private  law’,  others  pointed  out  that  this  was  concessive  only, 
so  that  the  actual  legal  condition  of  any  particular  territorial  sea  was  a 
matter  for  municipal  law.  Mercker,3  for  example,  argued  that  while  ‘every 
State  is  entitled  to  extend  its  plenary  authority’  over  the  territorial  sea, 
‘whether  the  State  does  this  is  its  own  business.  It  is  quite  feasible  that 
in  some  States  the  concept  of  territorial  sea  is  altogether  unknown’ ;  while 
Le  Fur  expressed  a  French  tendency  to  regard  the  coastal  State’s  rights 

1  Ibid.,  C.  230,  M.  117,  1930  V,  p.  126. 

2  The  Law  of  Territorial  Waters  and  Maritime  Jurisdiction  (1927),  p.  116. 

3  Die  Kiistengewasser  im  Volkerrecht  (1927),  p.  22. 
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as  simply  of  surveillance  and  control,  a  police  right  conditioned  by  the 
object  to  be  attained.1 

Most  writers  after  1930  were  strongly  influenced  by  the  draftsmanship 
of  the  Hague  Codification  Conference.  Jaureguiberry2  put  the  issue  exactly 
when  he  pointed  out  that,  if  the  territorial  sea  is  only  a  portion  of  the  high 
seas,  the  coastal  State  has  only  a  police  right  over  it,  limited  in  its  exercise 
by  the  principle  of  the  freedom  of  the  seas,  whereas  if  the  territorial  sea 
is  comprised  within  the  territory  of  the  coastal  State,  the  latter  has  in 
respect  of  it  the  same  rights  it  possesses  over  its  territory.  While  it  was 
theoretically  unnecessary,  in  his  opinion,  for  the  well-established  com¬ 
petence  of  the  coastal  State  in  its  territorial  sea  to  be  made  to  depend  on 
the  latter’s  inclusion  in  the  territory  of  the  State,  he  considered  that  the 
tendency  in  this  direction  was  firm,  and  corresponded  with  the  juridical 
conviction  of  nations.  Coenen3  regarded  the  Hague  draft  as  finally  deciding 
the  status  of  the  territorial  sea  as  part  of  the  territory  of  the  littoral  State, 
and  concluded  that,  as  a  corollary,  the  enactments  of  the  State  apply  ipso 
jure  there,  without  express  extension.  Gidel  considered  that  the  question 
must  be  regarded  as  settled,  and  that  this  was  one  of  the  notable  results  of 
the  Hague  Codification  Conference.  He  then  summed  up  the  implications 
as  follows: 

La  mer  territoriale  n’est  que  du  territoire  submerge;  celui-ci  ne  differe  du  territoire 
ordinaire  qu’en  ce  qu’un  certain  volume  d’eau  s’intercale  en  chaque  point  de  ce  terri¬ 
toire  entre  le  sol  lui-meme  et  fair  qui,  normalement,  le  surplombe  immediatement. 
La  difference  est  d’ordre  physique;  elle  n’entraine  aucune  difference  juridique  essen- 
tielle.  Telle  est  l’idee,  plus  ou  moins  clairement  apergue,  rnais  certaine,  qui  sert  de  base 
a  la  theorie  dite  de  la  souverainete,  a  laquelle  se  rattachent  de  temps  immemorial  toutes 
les  solutions  du  droit  positif  et  qui  est  desormais  consacree  d’une  fagon  incontestable 
par  la  premiere  Conference  de  Codification  de  La  Haye.4 

The  same  view  was  expressed  by  Brierly,5  Vanselow,6  Bustamante  y 
Sirven,7  Hold-Ferneck,8  Cavaglieri,9  Spiropoulos,10  Accioly,11  Balladore- 
Pallieri,12  Fedozzi,13  Florio,14  Smith,15  Matteesco,16  Guggenheim17  and 

1  Precis  de  droit  international  public  (1931),  p.  384. 

2  La  Mer  territoriale  (1932),  p.  48.  3  Das  Kiistenmeer  im  Frieden  (1933),  p.  31. 

4  Le  Droit  international  de  la  mer  (1934),  vol.  3,  p.  169. 

5  The  Law  of  Nations  (1928),  p.  102. 

6  ‘Zur  Rechtsstellung  der  Kiistengewasser’  in  Niemeyers  Zeitschrift  fur  Internationales  Recht, 
38  (1928),  p.  304. 

7  Mer  territoriale  (1930),  p.  146.  8  Lehrbuch  des  Volkerrechts,  vol.  2  (1932),  p.  62. 

9  Corso  di  diritto  internazionale  (1932),  p.  252. 

10  Traite  theorique  et  pratique  du  droit  international  (1933),  p.  155. 

11  Tratado  de  direito  international  publico  (1934),  p.  94. 

12  Lezioni  di  diritto  internazionale  (1935),  p.  96. 

13  Introduzione  al  diritto  internazionale  (1940),  p.  383. 

14  II  mare  territoriale  e  la  sua  delimitazione  (1947),  p.  28. 

15  The  Law  and  Customs  of  the  Sea  (1948),  p.  45. 

15  Vers  un  nouveau  droit  international  de  la  mer  (1950),  p.  45. 

17  Traite  de  droit  international  public  (1953),  vol.  1,  p.  388. 
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Rousseau,1  but  contested  by  Verdross,2  Aman3  and  Sibert.4  Other  authors, 
Podesta  Costa,5  Cavare,6  disputed  that  the  coastal  State  has  ‘property’  in 
the  territorial  sea,  although  this  view  was  not  incompatible  with  the  idea 
of  the  inclusion  of  the  territorial  sea  within  the  national  boundary,  and 
depended  upon  the  condition  of  municipal  law.7 

An  attempt  to  provide  an  original  argument  in  favour  of  the  assimilation 
of  territory  and  territorial  sea  was  made  by  Baldoni,8  who  pointed  out  that 
a  State  may  not  without  reasonable  notice  close  its  frontiers  to  the  citizens 
of  other  States  without  committing  an  internationally  illicit  act,  nor  subject 
aliens,  once  admitted  to  its  territory,  to  a  particularly  disadvantageous  legal 
regime.  There  are,  therefore,  general  norms  limiting  sovereignty  in  respect 
of  land  territory,  and  the  norms  limiting  it  in  respect  of  maritime  territory 
are  really  no  more  than  specific  applications  of  the  same  principles  of  inter¬ 
national  law.  The  restrictions  imposed  by  international  law  on  the  terri¬ 
torial  sea  do  not,  therefore,  confer  thereon  some  special  and  exclusive 
juridical  character  which  disengages  it  from  the  land  territory  of  a  State. 
The  legal  status  of  the  territorial  sea  is  indeed  no  more  than  the  legal  status 
of  the  State  itself,  and  the  supposed  difference  between  land  and  territorial 
sea  really  derives  from  ambiguity  respecting  the  nature  of  ‘territory’. 
Sometimes  this  expression  is  used  to  indicate  the  space  within  which  the 
State  displays  its  activity ;  at  others  it  is  used  to  refer  to  the  land  that  is  the 
object  of  such  activity,  or  to  ‘country’.  Baldoni  limits  it  to  its  first  meaning, 
because  the  ‘country’  is  not  the  absolute  limit  to  the  sphere  of  the  State’s 


1  Droit  international  public  { 1953),  p.  434.  2  Volkerrecht  { 1937),  p.  215. 

3  Le  Statut  de  la  mer  territoriale  (1938),  p.  107. 

4  Traite  de  droit  international  public  (1951),  vol.  1,  p.  721. 

5  Derecho  international  publico  (1943),  p.  229. 

6  Le  Droit  international  public  positif  (1951),  vol.  1,  p.  256. 

7  Grey  in  Revue  de  droit  international  et  de  legislation  comparee,  vol.  8  (1927),  p.  144;  Ulloa, 
Derecho  international  publico  (1938),  p.  312.  Others  who  included  the  territorial  sea  in  territory 
are  Pergler,  Judicial  Interpretation  of  International  Law  in  the  United  States  (1928),  p.  105; 
Gonzalez-Hontoria,  Tratado  de  derecho  publico  (1928),  p.  171 ;  Delbez,  Manuel  de  droit  international 
public  (1951),  p.  132;  Svarlien,  An  Introduction  to  the  Law  of  Nations  (1955),  p.  157;  Reuter, 
Droit  international  public  (1958),  p.  290;  Olivos,  Mar  territorial  y  derecho  moderno  (1958),  p.  65; 
Ferron,  Le  Droit  international  de  la  mer  (1958),  p.  37;  Dahm,  Volkerrecht  (1958),  vol.  1,  p.  642; 
Dean  in  American  Journal  of  International  Law,  52  (1958),  p.  616;  Berber,  Lehrbuch  des  Volker- 
rechts  (i960),  vol.  1,  p.  306;  Papacostas  in  Revue  hellenique  de  droit  international,  14  (1961), 
p.  188;  Jimenez  de  Arechaga,  Curso  de  derecho  international  publico  (1961),  p.  551. 

Ambiguous  are  Stowell,  International  Law  (1931),  p.  56;  Orue,  Manual  de  derecho  international 
publico  (1935),  p.  269;  Kleintjes,  Inleiding  tot  het  Volkenrecht  (1936),  p.  86;  Schwarzenberger, 
Manual  of  International  Law  (1947),  p.  55 ;  Ross,  A  Textbook  of  International  Law  (1947),  p.  139; 
L’Huillier,  Elements  de  droit  international  public  (1950),  p.  253;  Redslob,  Traite  de  droit  des  gens 
(1950),  p.  1ST,  Gould,  An  Introduction  to  International  Law  (1957),  P-  364;  Brownlie,  Principles 
of  Public  International  Law  (1966),  p.  167;  Greig,  International  Law  (1970),  p.  155. 

Longo  called  it  an  ‘accessory  of  the  territory’,  Diritto  internazionale  pubblico  e  privato  (1930), 
p.  118. 

Supporters  of  the  police  theory  are  Devaux,  Traite  elementaire  de  droit  international  public 
(i935))  P-  298;  Von  der  Heydte,  Volkerrecht  (1958),  vol.  1,  p.  229. 

8  II  mare  territoriale  nel  diritto  internazionale  comune  (1934). 
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domain.  The  State  continuously  exercises  imperium  within  its  territory, 
and  discontinuously  outside  its  territory.  In  consequence  of  continuously 
exercised  htipcyium,  Baldoni  argued  that  the  international  order  attributes 
to  the  State  an  exclusive  right  to  its  exercise.  Ultimately,  then,  the  question 
of  the  nature  of  the  coastal  State’s  power  is  to  be  resolved  by  reference  to 
the  concept  of  ‘effective  occupation’.  Although  he  does  not  mention  this, 
his  highly  abstruse  essay  on  the  theory  of  jurisdiction  is  really  no  more 
than  a  restatement  of  the  principles  enshrined  in  the  cannon-shot  notion. 

In  Conforti’s  equally  elaborate  structure,1  based  on  an  investigation  of  the 
State  as  the  formal  embodiment  of  governmental  functions,  the  internation¬ 
ally  valid  exercise  of  these  functions  is  dependent  upon  the  effective 
accomplishment  of  community  control  within  a  spatial  ambit.  In  the 
territorial  sea  the  coastal  State  is  entitled  to  take  measures  justified  by 
interests  in  the  undisturbed  development  of  the  territorial  community’s 
life,  in  its  social  and  economic  aspects.  These  measures  are  both  personal 
and  territorial.  The  problem  of  the  territorial  sea  centres  on  the  question 
of  the  law  which  is  to  govern  events  on  board  ships  in  the  territorial  sea. 
Is  it  the  law  of  the  flag  or  the  law  of  the  State  ?  Arguing  in  terms  of  func¬ 
tional  sovereignty,  Conforti  makes  of  the  law  of  the  flag  an  absolute  prin¬ 
ciple,  founded  on  the  idea  of  spatial  exercise  of  power,  and  thus  comes  close 
to  the  ‘floating  island’  theory,  as  expressed  in  Article  4  of  the  Italian  Code 
of  Navigation.  Although  he  replaces  the  concept  of  ‘territorial’  sea  with 
that  of  adjacent  waters,  in  which  both  personal  and  real  rights  are  exercised, 
Conforti  admits  that  ‘the  situation  appears  practically  identical  with  it, 
that  is,  as  a  form  of  spatial  trusteeship  analogous  to  that  of  the  protection 
of  territory’. 

C.  Judicial  Doctrine  on  the  Territorial  Sea, 
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In  the  period  following  the  Hague  Codification  Conference,  municipal 
courts  were  required  to  penetrate  beyond  the  notion  of  ‘sovereignty’  in 
order  to  determine  which  laws  of  the  coastal  State  automatically  extended 
to  the  territorial  sea,  and  which  needed  specific  extension.  This  involved 
determining  whether  the  territorial  sea  is  or  is  not  within  the  national 
boundary,  and  within  the  relevant  administrative  and  judicial  districts. 
In  1935  the  Conseil  d'Etat  held  that  roadsteads  independent  of  any  port 
did  not  form  part  of  the  public  maritime  domain  of  France.2  In  a  case 
concerning  the  extent  of  French  customs  authority,  the  French  customs 
argued  that  since  the  Hague  Codification  Conference  the  French  territorial 


1  II  regime  giuridico  dei  mari  (1957),  p.  256. 

2  Thireaut  case,  Annual  Digest,  1935-7,  Case  No.  59. 
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sea  must  be  regarded  as  part  of  French  territory,  subject  to  a  degree  of 
sovereignty  hardly  distinguishable  from  that  which  is  exercised  over  the 
land,  and  hence  as  part  of  ‘les  lieux  de  France’  in  which  customs  tariffs 
had  full  force  and  validity.  The  Tribunal  Civil  of  Brest,  however,  held1 
that  the  theory  propounded  of  the  juridical  nature  of  the  territorial  sea 
was  a  purely  doctrinal  one,  not  unanimously  admitted,  and  that  no  legis¬ 
lative  text  or  regulation  had  been  cited  to  show  the  view  taken  by  the  French 
State  of  the  question.  It  was  not  until  1963  that  France  legislated  to  incor¬ 
porate  the  territorial  sea-bed  in  the  national  territory.2 

English  and  Scottish  courts,  perhaps  surprisingly  in  the  light  of  the 
controversy  over  the  effect  of  R.  v.  Keyn,  have  in  this  century  assumed  that 
the  territorial  sea,  whether  of  Great  Britain  or  of  other  countries,  is  part 
of  the  national  territory,  and  invaded  ipso  jure  by  the  law  of  the  coastal 
State.  The  House  of  Lords  in  1902  could  find  no  relevance  in  R.  v.  Keyn 
to  the  question  whether  the  lex  loci  delicti  in  the  territorial  waters  of  a 
foreign  country  was  the  law  of  that  country,  and  affirmed  this  to  be  the 
case.3  In  1915  the  Privy  Council  stated  that  the  Crown  was  the  owner  of 
the  sea  and  the  sea-bed  ‘within  territorial  limits’  of  Nigeria,  in  a  case 
concerning  the  erosion  of  private  land  by  the  sea,4  and  in  1916  it  held5 
that  islands  formed  at  the  mouth  of  the  Godaveri  River  in  India  were 
vested  in  the  Crown  because  they  arose  within  the  territorial  sea.  In 
Canada  it  was  held  in  1931 6  that  the  territorial  sea  is  as  much  a  part  of  the 
State  as  the  land,  and  exceptions  to  the  full  and  complete  power  of  the 
nation  must  be  traced  to  the  consent  of  the  nation  itself,  as  expressed  in 
a  treaty  or  statute.  From  this  it  followed  ‘that  each  nation  has  the  absolute 
right  to  prescribe  the  conditions  upon  which  the  vessels  of  another  nation 
will  be  permitted  to  enter  its  territorial  waters’. 

In  1953  the  Court  of  Session7  was  required  to  determine  whether 
Scottish  law  or  the  law  of  the  Dominican  Republic  was  the  lex  loci  delicti 
to  govern  the  solution  of  a  legal  question  arising  out  of  an  accident  which 
occurred  on  board  a  British  ship  registered  in  Scotland  while  undergoing 
engine  repairs  in  the  territorial  sea  of  the  Dominican  Republic.  The  Court 
pointed  out  that  it  was  disquieting  to  suppose  that  a  ship  undergoing  a  con¬ 
tinuous  repair  operation  while  passing  successively  through  the  territorial 

1  Compagnie  franfaise  des  cables  telegraphiques  v.  Administration  franfaise  des  douanes,  ibid., 
1938—40,  Case  No.  48. 

2  hoi  du  28  Novembre  1963  relative  au  domaine  public  maritime,  Journal  officiel  de  la  Republique 
frangaise,  29  Novembre  1963,  p.  10641,  Art.  1. 

3  Carr  v.  Fracis  Times  &  Co.,  [1902]  A.C.  176. 

4  Attorney -General  of  Southern  Nigeria  v.  John  Holt  and  Co.  ( Liverpool )  {Ltd.),  [1915]  A.C. 
599,  at6n. 

5  The  Secretary  of  State  for  India  in  Council  v.  Sri  Raja  Chelikani  Rama  Rao,  [1916]  L.R. 
Ind.  App.  199. 

6  S.S.  ‘ May ’  v.  The  King,  [1931]  3  D.L.R.  15,  per  Lamont  J.  at  20. 

7  MacKinnon  v.  Iberia  Shipping  Co.,  [1955]  S.C.  20,  per  Lord  Migdale  at  23. 
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waters  of  several  countries  would  be  invaded  in  sequence  by  several  legal 
systems  which  would  characterize  events  connected  with  the  operation 
and  establish  rights  and  duties  in  relation  thereto.  But  such,  it  found,  is 
the  state  of  the  conflict  of  laws’  rules  of  Scottish  law,  which  select  the  law 
of  the  coastal  State  to  apply  to  events  occurring  in  the  territorial  sea,  just 
as  on  the  land ;  and  a  ship  is  in  no  different  position  under  the  law  of  the 
flag  in  the  territorial  sea  or  in  a  port.  The  Eastern  African  Court  of  Appeal 
in  1957  held1  that  the  word  ‘importation’  in  a  Zanzibar  customs  decree 
meant  bringing  goods  within  the  territorial  sea  because  this  was  introducing 
them  into  Zanzibar. 

On  the  other  hand,  the  supposed  finding  in  R.  v.  Keyn  influenced  the 
Court  of  Appeal  in  1921  in  a  case2  concerning  an  area  of  reclaimed  land. 
In  the  court  of  first  instance  Darling  J.  had  said  that  the  Blackpool  pier 
had  been  held  to  be  as  much  a  part  of  the  sea  as  the  middle  of  the  Atlantic, 
and  that  the  only  relation  it  bore  to  the  realm  of  England  was  that  it  was 
within  the  three-mile  limit,  and  ‘therefore  within  territorial  jurisdiction  for 
certain  purposes’.  He  said  that  putting  up  a  number  of  posts  on  which  the 
pier  was  supported  was  no  more  extending  the  realm  than  anchoring  a  ship 
over  the  same  place  would  have  been.  On  appeal  Scrutton  L.J.  stated  that 
he  regarded  this  as  good  law.  The  inference  was  drawn  from  this  case  that 
unless  a  statute  is  expressed  to  apply  to  the  territorial  sea,  it  does  not  apply 
thereto,  except  in  the  matter  of  indictable  offences  under  the  Territorial 
Waters  Jurisdiction  Act.  No  subsequent  case  has  reversed  the  inference, 
for  the  question  of  pirate  radio  operation  in  the  territorial  sea  is  governed 
by  the  Wireless  Telegraphy  Act,  1949,  which  makes  it  an  offence  for  any 
person  to  establish  or  use  any  station  for  wireless  telegraphy  ‘in  the  United 
Kingdom  or  the  territorial  waters  adjacent  thereto’  without  a  licence 
granted  by  the  Post  Master  General.3  The  only  question  which  has  arisen 
concerns  the  extent  of  the  territorial  sea.  Was  this  limited  to  three  miles 
from  the  low-water  mark  by  virtue  of  the  Act  of  1878,  or  could  the  baseline 
extend  with  changes  in  international  law?  As  Salmon  L.J.  said:  ‘the  mean¬ 
ing  of  the  words  “the  United  Kingdom’’  are  fairly  plain;  they  include  all 
land  within  the  United  Kingdom  down  to  the  low- water  mark;  the  case 
really  turns  upon  the  true  construction  of  the  words  “territorial  waters”.’4 

D.  National  Legislation  and  Title  to  the 
Territorial  Sea 

Not  many  countries  have  proclaimed  in  legislation  the  nature  of  the 
rights  they  possess  in  the  territorial  sea.  The  oldest  extant  legislation  is  that 

1  Gokuldas  Khimji  Hindoo  v.  R.,  I.L.R.,  vol.  27,  p.  98. 

2  Barwick  v.  S.E.  Rly.,  [1920]  2  K.B.  387;  [1921]  1  K.B.  187. 

3  R.  v.  Kent  Justices,  Ex  parte  Lye,  [1967]  2  Q.B.  153. 


4  Ibid.,  at  189. 
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of  Denmark,1  of  1812,  which  extended  ‘territorial  sovereignty’  to  ‘the 
distance  of  the  ordinary  sea  league’.  Several  Latin- American  countries 
have  long  included  the  territorial  sea  in  the  public  domain,  Chile,2  in 
1855,  being  the  earliest.  Argentina3  claims  sovereignty  over  the  seas  con¬ 
tiguous  to  its  territory  to  a  distance  of  200  miles,  Costa  Rica4  claims  com¬ 
plete  and  exclusive  sovereignty,  the  Dominican  Republic,5  El  Salvador6 
and  Nicaragua7  include  the  territorial  sea  in  national  territory,  and  Guate¬ 
mala8  in  the  public  domain.  Ecuador9  vests  ownership  in  the  territorial 
sea  in  the  nation,  and  Honduras10  claims  dominion  over  its  waters.  Peru11 
enacted  that  the  territorial  sea  is  State  property.  Greece,12  India13  and  Korea14 
claim  sovereignty  over  the  territorial  sea;  Israel15  is  expressed  to  include 
the  territorial  waters  of  Israel;  and  in  the  Netherlands16  the  territory  is 
defined  to  include  the  territorial  waters.  Iran17  incorporates  them  in  its 
territorial  sea. 

South  Africa  enacted18  in  1935  that  the  Governor-General  should  be 
entitled  to  exercise  full  control  over  the  sea-shore  of  which  he  is  declared 
to  be  the  owner  and  of  the  sea  and  the  bed  of  the  sea  within  three  miles. 
In  1970  a  Bill  was  introduced  into  the  Commonwealth  Parliament  in 
Australia,  but  was  not  proceeded  with.  It  purported  to  enact  that  sove¬ 
reignty  in  respect  of  the  territorial  sea  and  inland  waters  was  vested  in  and 
exercisable  by  the  Crown  in  right  of  the  Commonwealth.19 

E.  Article  i  of  the  Geneva  Convention,  1958 

There  is  no  doubt  that  the  intention  behind  the  use  of  the  word  ‘sove¬ 
reignty’  in  Article  1  of  the  Convention  on  the  Territorial  Sea  and  Contigu¬ 
ous  Zone  is  to  concede  to  the  coastal  State  plenary  power  to  regulate  events 
in  the  territorial  sea.  If  such  power  carries  with  it  in  that  State’s  constitu¬ 
tional  law  the  attribution  to  the  sovereign  of  the  characteristics  of  the  pub¬ 
lic  domain,  there  is  no  reason  to  suppose  that  the  Convention  forbids  this: 
it  allows  for  the  maximum  implications  that  may  be  drawn  from  the  con¬ 
cept  of  sovereignty,  but  it  does  not  impose  these  implications  on  the  coastal 
State;  it  leaves  them  to  be  drawn  in  municipal  law.  It  therefore  seems  to 
follow  that  ratification  of  the  Convention  does  not  necessarily  and  auto¬ 
matically  have  the  effect  of  altering  the  national  boundary.  If  that  boundary 

1  U.N.  Doc.  ST./LEG/SER.  B/6  1956.  Laws  and  Regulations  of  the  Regime  of  the  Territorial 
Sea,  p.  8. 

2  Ibid.,  p.  4.  3  International  Legal  Materials,  vol.  6  (1967),  p.  663,  Art.  1. 

4  U.N.  Doc.  ST/LEG/SER.  B/6,  1956,  p.  6.  5  Ibid.,  p.  n.  6  Ibid.,  p.  14. 

7  Ibid.,  p.  35.  8  Ibid.,  p.  18.  9  Ibid.,  p.  13.  10  Ibid.,  p.  20. 

11  Ibid.,  p.  38.  12  Ibid.,  p.  18.  13  Ibid.,  p.  23.  14  Ibid.,  p.  30. 

Ibid.,  p.  26.  16  Ibid.,  p.  23.  17  Ibid.,  p.  24.  18  Ibid.,  p.  42. 

19  For  introduction  of  the  Bill  see  Hansard,  P.D.,  House  of  Representatives,  16  April  1970, 
at  p.  1276. 
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already  encompasses  the  territorial  sea,  the  Convention  endorses  this  by 
securing  the  recognition  of  the  maximum  implications  on  the  part  of  all 
other  ratifying  States.  If  that  boundary  does  not  already  encompass  it, 
ratification  by  itself  would  not  seem  to  affect  the  situation,  unless  an 
implication  arises  of  intent  on  the  part  of  the  coastal  State  to  extend  its 
boundary.  But  then  it  would  be  the  exercise  of  sovereign  power  by  the 
State  which  would  effect  the  extension,  and  not  participation  in  the  treaty 
alone.  For  example,  since  Italy  does  not  attribute  domanial  rights  in  virtue 
of  sovereignty1  it  is  difficult  to  see  how  ratification  of  the  Convention  by 
itself  could  attribute  such  rights  to  the  Italian  State,  or  its  administra¬ 
tive  subdivisions.  Something  additional,  probably  legislation,  would  be 
required.  It  is  significant  that  France  in  1963  thought  it  necessary  to  legis¬ 
late  to  incorporate  in  the  domaine  public  maritime  the  soil  and  subsoil  of 
the  territorial  sea.2 

Since  the  internal  effect  of  Article  1  may  depend,  as  suggested,  upon  the 
intent  of  the  ratifying  State  in  adopting  it,  it  is  important,  but  not  abso¬ 
lutely  decisive,  to  ascertain  the  degree  of  comprehension  of  the  significance 
of  the  expression  ‘sovereignty’  which  existed  among  the  governments 
which  unanimously  approved  of  its  use  at  the  Geneva  Conference.  The 
expression  made  its  appearance  in  the  first  draft  of  Francois,  Special 
Rapporteur  of  the  International  Law  Commission  in  1952, 3  where  he 
commenced  with  the  formulation  of  the  Hague  Codification  Conference 
in  1930,  and  the  Observations  he  had  made  at  that  time.  In  the  first  dis¬ 
cussion  on  15  July  1952, 4  criticism  was  made,  not  of  the  use  of  the  term 
‘sovereignty’,  but  of  the  vagueness  of  the  phrase  ‘subject  to  the  conditions 
prescribed  by  international  law’,  which  qualified  it  in  Francois’s  draft. 
Members  of  the  Commission  adverted  to  the  possible  differences  between 
the  expressions  ‘territorial  sea’  and  ‘territorial  waters’,  and  this  led  next 
day  to  Kozhevnikov’s  questioning  the  expression  ‘sovereignty’  as  failing  to 
specify  what  was  meant,  by  whom  it  was  exercised  and  under  what  con¬ 
ditions.  The  original  Article  1  had  read  ‘the  territory  of  a  State  includes 
a  belt  of  sea  described  as  the  territorial  sea’  and  Amado  argued  that  this 
made  Article  2  redundant.  Yepes,  however,  felt  that  the  Article  should  be 
retained  to  make  it  clear  that  sovereignty  over  the  territorial  sea  was  not 
absolute.  El  Khouri  added  that  if  the  Article  were  deleted  the  implication 
might  be  that  the  territorial  sea  was  subject  to  only  the  same  limitations  as 
sovereignty  on  land,  whereas  this  was  not  the  case.  Scelle  then  proposed 
the  substitution  of  the  word  ‘powers’  for  sovereignty,  and  suggested  that 
this  would  eliminate  the  difficulty,  but  Lauterpacht  thought  that  the  idea 

1  See  above,  p.  347  n.  2.  2  See  above,  p.  355  n.  2. 

3  Yearbook  of  the  International  Law  Commission  (1952-II),  p.  27. 

4  Ibid.  (1952-I),  pp.  145-52. 
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of  sovereignty  over  the  territorial  sea  was  so  well  established  that  Scelle’s 
suggestion  was  unacceptable,  and  he  was  supported  by  Kozhevnikov.  It 
was  obvious  that  this  was  the  majority  opinion,  and  the  discussion  then 
returned  to  the  question  whether  the  limitations  on  sovereignty  in  the 
territorial  sea  should  be  spelled  out. 

Francis’s  Second  Report1  altered  the  text  to  refer  to  the  exercise  of 
sovereignty  subject  to  the  conditions  ‘prescribed  in  this  regulation’  as  well 
as  by  the  other  rules  of  international  law.  This  was  discussed  at  the  meeting 
of  23  June  1954.  Again  the  question  was  raised  whether  the  Article  was 
superfluous  so  long  as  Article  1  was  retained.  Scelle  contested  the  point, 
saying  that: 

.  .  .  sovereignty  exercised  over  the  territorial  sea  was  not  of  the  same  nature  as  that 
exercised  over  the  mainland.  It  was  in  fact  completely  different  from  it  as  was  shown 
by  the  right  of  passage,  the  right  of  pursuit  etc.  He  had  no  objection  to  the  term 
‘sovereignty’,  although  he  personally  preferred  the  term  ‘jurisdiction’.2 

Lauterpacht  supported  Scelle,  saying: 

.  .  .  the  regime  of  the  territorial  sea  was  not  identical  with  that  of  other  areas  over 
which  a  State  exercised  its  sovereignty.  It  would  be  a  dangerous  over-simplification  to 
consider  the  sovereignty  of  a  State  over  its  territorial  sea  as  identical  with  the  sovereignty 
it  exercised  over  its  land  domain.3 

Pal  of  India  added: 

...  all  of  the  present  difficulties  had  been  caused  by  the  extension  of  a  term  full  of 
implications  in  law  to  a  region  which  it  did  not  normally  denote.  It  was  proposed  to 
extend  the  territory  of  a  State  to  the  territorial  sea  of  that  State.  By  that  extension,  all 
the  legal  incidents  of  the  territory  of  a  State  were  extended  to  the  new  region.  The 
situation  then  became  almost  inextricably  complicated;  preferably  the  two  should  be 
kept  distinct,  with  distinct  incidents.  The  Commission  should  treat  the  territorial  sea 
as  an  area  distinct  from  the  territory  of  a  State,  though  it  might  provide  that  the  coastal 
State’s  sovereignty  extended  to  the  territorial  sea  subject  to  the  limits  prescribed  in  the 
regulation.4 

Zourek  replied  that  the  only  difference  was  the  right  of  innocent  passage. 
The  draft  Article  2  was  adopted  by  10-0,  with  one  abstention.  Article  1, 
‘the  territory  of  a  State  includes  a  belt  of  sea  described  as  the  territorial 
sea’,  was  adopted  on  26  July  1954  by  4  to  2  with  6  abstentions,  but  the 
Special  Rapporteur  was  asked  to  redraft  Articles  1,  2  and  3  as  a  whole. 
In  the  Report  of  the  Commission  to  the  General  Assembly  this  redrafting 
involved  the  virtual  elimination  of  Article  1,  and  the  incorporation  of  a 
text  nearly  the  same  as  that  finally  adopted  as  the  new  Article  1 . 

Governments  then  made  Observations  on  the  draft  Articles.  There  were 
few  observations  on  the  new  Article  1,  and  none  on  the  substance  of  it. 


1  Ibid.  (19S3-II),  p.  59- 
3  Ibid.,  p.  60. 


2  Ibid.  (1954-I),  p.  59. 
4  Ibid. 
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When  this  was  reported  to  the  Commission,  the  only  discussion,  on  20 
May  1955,  was  on  the  application  of  para.  2  of  Article  1  to  Article  2.  The 
Article  was  adopted  unchanged  by  11  to  o  with  2  abstentions.1  Later 
‘Articles’  was  substituted  for  ‘regulations’,  and  the  amended  Article  was 
adopted  n  to  o  with  1  abstention.2  New  Observations  of  Governments 
did  not  affect  the  substance  of  the  Article,  and  further  discussion  on  6  June 
1956  was  on  extrinsic  issues.3  The  United  Kingdom  expressly  approved 
the  Article.4 

When  the  Geneva  Conference  convened,  the  United  Kingdom  Attorney 
General  said  that: 


. .  .  the  wording  of  Article  1  could  be  improved.  As  it  stood,  the  article  did  not  clearly 
bring  out  the  distinction  between  the  character  of  the  rights  a  coastal  State  exercised 
over  its  land  and  that  of  the  rights  it  exercised  over  its  sea  territory.5 

The  Netherlands  delegate  said: 

There  were  few  more  positive  and  sure  standards,  or  any  more  generally  accepted, 
than  that  which  vested  full  sovereignty  over  the  territorial  sea  in  the  coastal  States, 
provided  that  it  granted  ships  of  all  States  the  right  of  innocent  passage  and  limited  the 
exercise  of  its  penal  and  civil  jurisdiction  to  exceptional  cases.6 

The  Italian  delegate  said : 

The  coastal  State  was  required  to  exercise  sovereignty  over  its  territorial  sea  with 
due  regard  for  the  freedom  of  navigation.7 

The  Guatemalan  delegate  said: 

In  proclaiming  the  sovereignty  of  the  coastal  State  over  the  territorial  sea,  the 
International  Law  Commission’s  draft  was  in  full  agreement  both  with  the  opinions 
of  legal  writers  and  with  the  practice  of  States.8 


France  also  supported  by  implication  the  term  sovereignty.9  Venezuela 
said  that  ‘sovereign  rights  were  no  longer  disputed’.10  Yugoslavia  asserted 
that  ‘sovereignty  was  the  rule  and  the  right  of  innocent  passage  was  the 
exception’.11  Ceylon  was  gratified  that  the  Commission  had  pronounced 
upon  the  question.12  Liberia  said  that  ‘the  principle  of  assimilation  of  the 
territorial  sea  to  other  parts  of  the  coastal  State’s  territory  .  .  .  seemed  to 
be  firmly  established  as  contemporary  international  law’.13  The  Chilean 
delegate  said : 


Those  who  criticized  the  use  of  the  word  ‘sovereignty’  in  the  Declaration  of  Santiago 
should  remember  that  the  terminology  used  in  international  law  was  not  uniform  and 
that  many  ol  the  words  were  susceptible  of  various  interpretations.14 


3 

5 

6 
9 

12 


Yearbook  of  the  International  Laic  Commission  (1955-I),  p.  71.  2  ibid.,  p.  248 

Ibid.  ( 1 956— I),  p.  160.  "  4  Ibid.  (1956-II),  p.  83! 

United  Nations  Conference  on  the  Law  of  the  Sea,  Official  Records,  vol.  3,  p.  8. 

Ibid.,  p.  11.  7  Ibid.,  p.  13.  8  Ibid. 

Ibid.,  p.  19.  10  Ibid.,  p.  23.  u  Ibid. 

Ibid.,  p.  27.  13  ibid.,  p.  28.  14  ibid.,  p.  33. 
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The  Dominican  Republic  supported  ‘full  sovereignty’.1  Saudi  Arabia 
commended  the  Commission’s  draftsmanship.  Korea  did  not  wish  to  see 
‘sovereign  rights’  impaired  by  innocent  passage.2  India  supported  sove¬ 
reignty.3  The  United  Kingdom  redraft  of  Article  1  was  adopted  61  to  o, 
with  8  abstentions,4  and  at  the  Plenary  Meeting  by  72  to  o.5  This  added 
‘beyond  its  land  territory  and  its  internal  waters’  and  changed  ‘conditions’ 
to  ‘provisions’. 


PART  III:  CONTEMPORARY  ENGLISH 
LEGAL  DOCTRINE 

A.  The  Nature  of  the  Crown’s  Rights  in  the 
Territorial  Sea 

There  is  nothing  in  the  drafting  history  of  Article  1  of  the  Geneva 
Convention  to  suggest  that  mere  ratification  by  the  Crown  in  the  right  of 
the  United  Kingdom,  or  in  right  of  any  other  of  Her  Majesty’s  Dominions, 
acts  as  an  automatic  extension  of  the  Crown’s  domain,  even  if  such  a  pro¬ 
cedure  were  constitutionally  sufficient.  The  alternatives  seem  to  be: 

(a)  The  territorial  sea  has  always  been  royal  waste  of  the  Crown,  either 
as  a  residue  of  the  Crown’s  ancient  claims,  or  because  at  some  time 
before,  say  1850  at  the  latest,  the  Crown  by  acting  pursuant  to  the 
powers  conceded  by  international  law  had  appropriated  the  terri¬ 
torial  sea:  The  decision  in  R.  v.  Keyn  was  either  wrong  or  irrelevant. 

(b)  The  territorial  sea  was  held  by  R.  v.  Keyn  to  be  extra-territorial  in 
1876,  and  remains  extra-territorial  because  no  constitutional  action 
has  been  taken  to  appropriate  it. 

(c)  The  territorial  sea  was  held  by  R.  v.  Keyn  to  be  extra-territorial  in 
1876,  but  has  been  appropriated  by  the  Crown  by  sufficient  con¬ 
stitutional  action  at  some  point  of  time  between  that  date  and  the 
present  time. 

The  effect  of  Article  1  under  alternative  (a),  would  be  to  secure  inter¬ 
national  recognition  of  the  Crown’s  rights.  The  same  might  be  true  under 
alternative  (c),  or  it  may  be  that  the  ratification  of  the  Geneva  Convention 
constituted  the  necessary  constitutional  action.  The  question  also  arises  of 
the  sufficiency  of  executive  action  and  participation  in  international  con¬ 
ventions  to  appropriate  additional  Crown  domains.  There  can  be  no  doubt 
that  in  the  Middle  Ages  the  Crown  could,  by  prerogative  action,  acquire 
maritime  as  well  as  land  territory,  but  there  must  be  serious  doubt 

1  Ibid.,  p.  34.  2  Ibid.,  p.  35.  3  Ibid.,  p.  44. 

4  Ibid.,  p.  1 18.  5  Ibid.,  p.  182. 
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whether,  since  the  constitutional  settlement  in  the  seventeenth  century, 
executive  action  alone  would  be  sufficient  means  of  extending  the  national 
boundary,  especially  implied  and  informal  executive  action.  Four  of  the 
judges  in  R.  v.  Keyn 1  expressed  the  view  that  an  Act  of  Parliament  would 
be  necessary  for  this  purpose,  and  made  this  point  intrinsic  in  their  finding 
that  there  was  no  jurisdiction  to  try  aliens  for  acts  done  in  the  territorial 
sea.  Brett  J.A.  said  that  the  limits  of  the  realm  should  in  general  be  declared 
by  Parliament,  although  in  the  case  of  the  open  sea,  when  there  is  no 
declaration,  the  question  is  necessarily  left  to  the  judges  to  determine  on 
the  basis  of  evidence,  which  ‘might  consist  of  proof  of  a  continuous  public 
claim  by  the  Crown  of  England,  enforced,  when  practicable,  by  arms,  but 
not  consented  to  by  other  nations’.2  Coleridge  C.J.,  Denman  J.  and  possibly 
Amphlett  J.A.  assumed  that  the  Realm  extends  as  far  as  international  law 
permits  it  to  extend,  on  the  assumption  that  the  Crown  takes  advantage  of 
the  concessions  made  by  international  law.3 

The  question  is  obviously  connected  with  the  question  whether  imperium 
and  dominium  automatically  coalesce  in  the  Crown  in  English  law,  which 
was  discussed  in  Part  I,  and  to  which  it  is  necessary  now  to  return.  Is  it 
possible  to  have  full  British  sovereignty  over  terrain  without  that  terrain’s 
becoming  royal  waste  at  the  Crown’s  disposition  ?  Conversely  is  it  possible 
for  the  Crown  to  exercise  the  proprietorial  rights  characteristic  of  the  royal 
waste  without  automatically  importing  the  plenary  functions  of  government 
which  are  comprised  in  sovereignty  ?  It  is  questionable  whether  imperium 
and  dominium  in  English  law  are  not  mere  facets  of  the  same  compendious 
entity  of  government.  The  Crown’s  imperium  derives  from  the  Crown’s 
feudal  overlordship  of  the  physical  terrain.  Until  Parliament  intervened 
in  the  nineteenth  century  to  provide  for  the  exercise  of  sovereignty  over¬ 
seas,  the  powers  of  government  were  limited  to  the  Crown’s  dominions,  in 
which  the  ungranted  land  was  royal  waste  subject  to  all  the  relevant  pre¬ 
rogative  incidences,  or  to  British  ships.  Where  the  Admiral  exercised  juris¬ 
diction  (other  than  over  British  ships  outside  British  waters)  the  Crown  had 
property.  Hale  in  1667  summed  the  point  up  as  follows: 

In  this  sea  the  king  of  England  hath  a  double  right,  viz.  a  right  of  jurisdiction  which 
he  ordinarily  exerciseth  by  his  admiral,  and  a  right  of  propriety  or  ownership.4 

An  attempt  was  made  by  Texas  in  the  ETnited  States  Tidelands  Cases 
to  argue  that  imperium  and  dominium  were  traditionally  separable,  and 

1  Sir  Robert  Phillimore  at  p.  68;  Brett  J.A.  at  p.  126;  Cockburn  C.J.  at  p.  207;  Lush  J.  at 
p.  239.  Presumably  Pollock  B.  and  Field  J.  concur  with  Cockburn  C.J.  on  the  point. 

2  Ibid.,  at  p.  126. 

3  The  point  is  further  confounded  by  the  decision  in  Post  Office  v.  Estuary  Radio  Ltd.,  [1968] 
2  Q.B.  740,  that  the  Crown’s  sovereignty  over  the  sea  had  been  extended  prerogatively,  although 
R.  v.  Keyn  was  not  mentioned. 

4  Op.  cit.  (above,  p.  306  n.  9),  p.  376. 
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Grotius’s  doctrine  on  the  point  was  utilized.1  The  object  was  to  demon¬ 
strate  that  Texas  could  have  had  property  rights  in  the  resources  of  the 
sea-bed  beyond  the  limits  of  the  claim  of  the  United  States  to  sovereignty 
before  the  continental  shelf  proclamation  was  made.  A  distinction  was 
urged  between  the  benefit  of  the  resources  of  territory  and  the  power  to 
regulate,  control,  police  and  conserve,  and  was  said  to  be  recognized  in 
the  case  of  highways  and  waters,  where  ownership  and  regulation  were 
obviously  separable  concepts.  In  the  common  law,  it  was  argued,  the 
Crown  was  said  to  have  a  jus  publicum  in  navigable  waters  for  the  protec¬ 
tion  of  the  public  rights  and  interests  and  a jus  privatum,  which  was  its  own 
private  proprietary  right  to  the  land.2  This  may  be  true  but  it  is  irrelevant 
to  the  contention  that  the  Crown  had  no  power  of  regulation  outside  its 
own  dominions,  or  over  its  own  ships,  and  that  within  its  own  dominions 
the  ungranted  land  was  royal  waste.  Bacon’s  Abridgement  makes  the 
point: 

The  king  by  our  law  is  universal  occupant,  and  all  property  is  presumed  to  have  been 
originally  in  the  Crown.3 

Hall  applied  this  in  1830  to  the  sea: 

The  title  of  the  King  of  England  to  the  land  or  soil  aqua  mavis  cooperta,  is  similar  to 
his  ancient  title  to  all  the  terra  firma  in  his  dominions,  as  the  first  and  original  pro¬ 
prietor,  and  lord  paramount.  It  is  a  fundamental  principle  of  our  laws  of  property  in 
land,  that  all  the  lands  in  the  realm  belonged  originally  to  the  King.4 

The  courts  affirmed  the  doctrine.  The  Privy  Council  in  a  case  on  the 
sea-bed  said  that  ‘what  never  has  an  individual  owner  belongs  to  the 
Sovereign  within  whose  territory  it  is  situated’,5  while  the  United  States 
Supreme  Court  said  that  ‘according  to  the  theory  of  the  British  constitu¬ 
tion,  all  vacant  lands  are  vested  in  the  crown’.6  The  coincidence  of  the 
Crown’s  powers  to  rule  with  the  Crown’s  dominions  is  the  basis  of  the 
doctrine  of  Marshall  C.J.  that  the  jurisdiction  of  a  State  ‘is  co-extensive 
with  its  territory;  co-extensive  with  its  legislative  power’,7  and  of  the 
doctrine  followed  by  the  Supreme  Court  that  ‘title,  jurisdiction  and  sove¬ 
reignty  are  inseparable  incidents,  and  remain  so,  till  the  State  makes  some 
cession.  .  .  .  Title,  jurisdiction,  sovereignty,  are,  therefore,  dependent 
questions,  necessarily  settled,  when  boundary  is  ascertained,  which,  being 
the  line  of  territory,  is  the  line  of  power  over  it.  .  .  .  The  laws  of  no  nation 

1  De  jure  belli  ac  pads,  II,  c.  4,  r. 

2  U.S.A.  v.  Texas,  1949.  Brief  for  the  State  of  Texas,  Appendix,  p.  1,  prepared  by  Roscoe 
Pound. 

3  Edition  by  Bouvier  1869,  vol.  8,  p.  13. 

4  An  Essay  on  the  Rights  of  the  Crown  in  the  Sea-shore  of  the  Realm  (1830),  p.  4. 

5  Benest  v.  Pipon  (1829),  1  Knapp  60;  12  E.R.  243. 

6  Johnson  v.  McIntosh,  8  Wheat.  543,  at  595  (1823). 

7  U.S.  v.  Bevans,  3  Wheat.  336  at  386  (1818). 


364  THE  JURIDICAL  NATURE 

can  justly  extend  beyond  its  own  territories,  except  so  far  as  regards  its 
own  citizens.’1 

When  territory  was  acquired  by  the  Crown  overseas  it  was  governed 
by  the  prerogative  until  such  time  as  a  legislature  was  created  for  it,  where¬ 
upon,  as  Lord  Mansfield  held  in  1774,  by  the  grant  on  the  part  of  the 
Crown  of  the  power  to  legislate,  ‘the  King  had  precluded  himself  from  an 
exercise  of  the  legislative  authority  by  virtue  of  his  prerogative’.2  So  long 
as  the  territory  was  governed  by  the  Crown,  the  appropriate  constitutional 
method  was  by  Order  in  Council  or  Letters  Patent  or  Instructions  to  the 
Governor,  but  when  it  was  governed  by  a  legislature  the  prerogative  was 
confined  to  the  traditional  relationships  of  Crown  and  Parliament. 

These  basic  constitutional  considerations  are  essential  to  the  resolution 
of  the  question  whether  or  not  the  territorial  sea  was  automatically  encom¬ 
passed  in  the  boundaries  of  the  Crown’s  overseas  dominions  as  they  were 
acquired  by  cession,  conquest  or  occupation.  There  are  three  possibilities : 
Either 

{a)  the  territorial  sea  was  extra-territorial ;  or 

(■ b )  it  was  vested  in  the  Crown  but  did  not  form  part  of  a  colony;  or 

(c)  it  was  included  in  the  colonial  territory. 

The  second  alternative  would  be  sustainable  only  if  the  Crown  had  exclu¬ 
sive  government  of  the  territorial  sea  by  prerogative  means,  but  in  fact 
colonial  legislatures  enacted  for  the  territorial  sea  just  as  they  did  for  the 
land.3  Since  it  is  impossible  to  have  two  coexisting  sources  of  legislative 
power  over  the  same  terrain  without  a  formula  for  the  resolution  of  the 
consequent  problem  of  inconsistency;  and  since  for  inconsistency  in  this 
situation  there  was  no  constitutional  provision,  it  can  only  be  supposed 
that  the  prerogative  power  to  govern  the  territorial  sea  was  ousted  by  the 
creation  of  a  colonial  legislature.  This  leaves  only  the  first  and  third  alter¬ 
natives,  and  the  first  would  be  arguably  excluded  if  it  is  found  to  be  a  fact 
that  the  Crown  exercised  proprietorial  rights  over  the  territorial  sea  both 
of  the  United  Kingdom  and  the  Crown’s  overseas  dominions. 

The  only  thesis  which  reconciles  the  facts  and  basic  constitutional 
theory  is  that  the  territorial  sea  of  the  United  Kingdom  and  the  colonies 
was  governed  in  the  same  manner  as  the  land.  So  long  as  there  was  no 
legislature  created  for  a  territory,  the  Crown  could  rule  the  land  and  the 
sea  within  cannon-shot  by  prerogative  means.  Once  a  legislature  was 
created,  this  could  enact  for  the  land  and  the  sea  to  the  preclusion  of  the 
prerogative.  1  he  Crown  would  retain  the  prerogative  rights  preserved  to 

1  Rhode  Island  v.  Massachusetts,  12  Pet.  657  (1838). 

2  Campbell  v.  Hall  (1774)  70  St.  Tr.  239;  In  re  Bishop  of  Natal  (1864),  3  Moo.  P.C.C.  n.s.  1 15. 

3  O’Connell  in  The  Law  Quarterly  Review,  75  (1959),  p.  318. 
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it  after  1689,  including  the  power  to  grant  the  royal  waste,  where  this  was 
not  regulated  by  statute,1  and  hence  to  grant  the  sea-bed  as  well  as  the  land. 
If  one  is  to  overcome  the  difficulties  of  the  question  of  the  need  for  par¬ 
liamentary  action  to  acquire  the  territorial  sea,  this  is  best  done  by  suppos¬ 
ing  that  the  Crown  in  the  United  Kingdom  always  possessed  sea  dominium , 
and  that  a  corresponding  dominium  was  impliedly  vested  in  it  when  the 
colonies  were  created.2  This  is  completely  consistent  with  the  seventeenth- 
century  position  as  expounded  by  Hale,3  but  it  supposes  that  Fulton4  was 
wrong  in  his  view  that  in  1700  the  limit  of  the  Crown’s  rights  lay  at  the 
low-water  mark,  and  it  involves  the  problem  of  the  ratio  decidendi  in  R.  v. 
Keyn,  which  was  certainly  thought  by  both  the  majority  and  minority  in 
that  case  to  have  involved  the  finding  as  a  fact  that  the  territory  of  England 
ended  at  the  low-water  mark.5  If  this  was  in  fact  bad  history — and  it 
seems  from  the  wider  perspective  essayed  in  this  paper  that  it  was — then 
it  could  be  bad  law. 

To  elucidate  the  point  it  is  desirable  to  consider  two  questions: 

(a)  was  the  doctrine  of  the  Crown’s  rights  in  the  territorial  sea  sustained 
in  the  courts  during  the  period  of  the  currency  of  the  cannon-shot 
rule,  that  is,  after  the  seventeenth  century  and  before  1876? 

(, b )  was  the  sea-bed  of  the  territorial  sea  in  fact  treated  as  royal  waste  ? 

1.  The  Crown's  rights  in  the  sea  1700-1876:  The  case-law 

In  R.  v.  Keyn  a  succession  of  decisions6  of  English  and  Scottish  courts 
was  given  somewhat  cavalier  treatment,  and  it  has  been  supposed  that  they 
were  overruled,  or  at  least  treated  as  irrelevant  echoes  of  a  seventeenth- 
century  doctrine  kept  alive  by  the  conservatism  of  Blackstone,7  and  invali¬ 
dated  by  the  Crown’s  actual  assertions  of  dominion.  These  cases  had 
affirmed  that  ‘all  the  writers  of  the  law  of  England  agree  in  this,  that  as  the 
King  is  Lord  of  the  sea,  that  flows  around  our  coast,  and  also  owner  of  all 
the  land  to  which  no  individual  has  acquired  the  right  by  occupation’;8 
that  ‘the  Crown  is  clearly  .  .  .  according  to  the  authorities,  entitled  to  the 
“litus  maris”  as  well  as  to  the  soil  of  the  sea  itself  adjoining  the  coasts  of 

1  e.g.  Australian  Waste  Lands  Act,  1855,  18  &  19  Viet.  c.  56. 

2  Selden,  op.  cit.  (above,  p.  306  n.  2),  pp.  441-2.  Having  asserted  that  the  ‘open  or  main  Sea’ 
upon  the  shore  of  America  belonged  to  the  King  and  for  600  miles  around  Newfoundland,  he 
said  ‘how  far  our  English  colonies,  lately  transported  into  America,  have  possessed  themselves 
of  the  Sea  there,  I  have  as  yet  made  but  little  enquirie’. 

3  See  above,  p.  306  n.  9.  4  See  above,  p.  316. 

5  See  above,  p.  330.  This  is  the  interpretation  of  Salmond  in  The  Law  Quarterly  Review, 

34  (1918),  p.  242;  Coulson  and  Forbes  on  Waters  (6th  edn.,  1952),  p.  12. 

6  See  above,  p.  326.  7  See  above,  p.  318  n.  4. 

8  King  v.  Lord  Yarborough  (1828),  Bligh’s  New  Reports,  vol.  2  (H.  of  L.)  147,  per  Best  L.C.J. 

at  157. 
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England’;1  that  ‘the  solum  or  fundus  of  the  deep  sea — that  is,  not  only  the 
part  between  high-water  and  low-water  mark,  but  the  sea  within  such  a 
line  as  may  be  reasonably  drawn  in  connection  with  the  shores — belongs 
in  property  to  the  Crown,  and  does  so  as  a  patrimonial  right’.2  Such  a 
right  ‘is  not  to  be  regarded  simply  as  an  attribute  of  sovereignty,  but  rather 
as  a  patrimonium' }  Hence,  the  Crown  could  grant  estates  in  the  sea, 
although  it  could  not  alienate  its  sovereignty  thereover.  In  1864  the  question 
of  such  grants  was  before  the  House  of  Lords  in  a  case4  concerning  whether 
the  grant  of  oyster  beds  by  the  Crown  on  the  Kent  side  of  the  Thames 
Estuary  negated  anchorage  rights.  In  the  Exchequer  Court  some  bold 
language  had  been  used  deducing  the  grantee’s  rights  from  the  rights  of  the 
Crown  to  the  sea-bed  ‘to  the  extent  of  three  miles  from  the  beach’,  which 
makes  it  clear  that  the  Court  was  not  confining  the  doctrine  to  waters 
intra  fauces  terrae.  On  appeal  to  the  House  of  Lords,  Lord  Chelmsford 
said: 

The  three  miles  limit  depends  upon  a  rule  of  international  law,  by  which  every 
independent  State  is  considered  to  have  territorial  property  and  jurisdiction  in  the 
seas  which  wash  their  coasts  within  the  assumed  distance  of  a  cannon-shot  from  the 
shore.  Whatever  power  this  may  impart,  with  respect  to  foreigners,  it  may  well  be 
questioned  whether  the  Crown’s  ownership  in  the  soil  of  the  sea  to  this  large  extent 
is  of  such  a  character  as  of  itself  to  be  the  foundation  of  a  right  to  compel  the  subjects 
of  this  country  to  pay  a  toll  for  the  use  of  it  in  the  ordinary  course  of  navigation.5 

The  question,  Lord  Chelmsford  perceived,  was  whether  the  Crown’s 
property  in  the  sea-bed  negated  the  subject’s  right  of  navigation,  not 
whether  such  property  existed  or  not. 

Whereas  the  other  cases  dealt  with  the  foreshore,  and  the  references  to 
the  sea-bed  were  perhaps  strictly  obiter ,  this  decision  of  the  Elouse  of  Lords 
cannot  be  regarded  as  limited  to  inland  waters,  for  it  is  doubtful  if  the  dis¬ 
tinction  between  inland  waters  and  the  territorial  sea  had  crystallized.  The 
Thames  Estuary  may  have  been  intra  fauces  terrae  but  this  was  not  the 
basis  of  Lord  Chelmsford’s  judgment.  Similarly,  the  Privy  Council  in 
1829,  in  a  case  concerning  an  alleged  prescriptive  right  to  appropriate 
seaweed  on  rocks  below  the  low-water  mark,  reaffirmed  the  Crown’s 
property  rights,  although  mention  was  not  made  of  the  territorial  sea  as 
such.6 

Even  if  the  cases  referred  to  can  be  limited  to  the  foreshore  or  inland 
waters,  the  Crown’s  rights  therein  were  derived  from  ‘the  sovereign’s 

Attorney-General  v.  Chambers  (1854),  4  De  Gex.  &  J.  206,  per  Baron  Alderson  at  213. 

2  Duchess  of  Sutherland  v.  Watson  (1868),  6  S.C.  (3rd  ser.),  199,  per  Lord  Neave  at  213. 

3  Gammell  v.  Commissioners  of  Woods  and  Forests  (1959),  3  Macq.  (Scotland),  419. 

4  Gann  v.  Free  Fishers  of  Whitstable,  [1864-5]  11  H.L.C.  192. 

5  Ibid.,  p.  218. 

6  Benest  v.  Pipon  (1829),  1  Knapp  60;  12  E.R.  243. 
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ownership  of  the  sea’,  as  the  Supreme  Court  of  Texas  expressed  it.1  The 
United  States  Supreme  Court  summed  it  up  as  follows: 

In  England,  from  the  time  of  Lord  Hale,  it  has  been  treated  as  settled  that  the  title 
in  the  soil  of  the  sea,  or  of  arms  of  the  sea,  below  ordinary  high-water  mark,  is  in  the 
King,  except  so  far  as  an  individual  or  a  corporation  has  acquired  rights  in  it  by  express 
grant,  or  by  prescription  or  usage;  and  that  this  title,  jus  privatum ,  whether  in  the 
King  or  in  a  subject,  is  held  subject  to  the  public  right,  jus  publicum,  of  navigation 
and  fishing.2 

This  body  of  case-law,  then,  embodies  a  single  concept  of  the  Crown’s 
property  in  the  British  seas,  both  intra  and  extra  fauces  terrae ,  antedating 
the  distinction  between  inland  waters  and  the  territorial  sea  which  is  a 
contrivance  of  international  law  resulting  from  the  development  of  the 
concept  of  innocent  passage. 

Perhaps  this  would  be  sufficient  to  suggest  that  before  R.  v.  Keyn  the 
boundary  of  England  embraced  the  whole  of  the  British  seas,  up  to  three 
miles  from  the  coast,  but  it  is  desirable  to  see  how  the  courts  of  the  period 
regarded  the  territorial  sea  for  statutory  purposes.  The  Merchant  Shipping 
Act,  1 854,3  dealt  in  part  with  respect  to  ‘salvage  arising  in  the  United 
Kingdom’,  and  with  strandings  ‘within  the  limits  of  the  United  Kingdom’. 
The  Admiralty  Court  in  1856  held4  that  the  expression  ‘limits  of  the  United 
Kingdom’  could  only  mean  ‘the  land  of  the  United  Kingdom  and  three 
miles  from  the  shore’.  Obviously  Parliament  intended  the  Act  to  deal  with 
salvage  below  the  low-water  mark.  The  question  also  arose  whether  a 
collision  between  a  British  ship  and  a  foreign  ship  occurring  within  three 
miles  of  the  shore  of  the  United  Kingdom  was  covered  by  the  Act.  Page 
Wood  V.C.  said  that: 

there  can  be  no  possible  doubt  that  the  water  below  low-water  mark  is  part  of  the 
high  seas.  But  it  is  equally  beyond  question  that  for  certain  purposes  every  country 
may,  by  the  common  law  of  nations  legitimately  exercise  jurisdiction  over  that  portion 
of  the  high  seas  which  lies  within  the  distance  of  three  miles  from  its  shores,  s 

On  the  other  hand,  the  Privy  Council  held  that  the  provisions  of  the  Act 
dealing  with  the  rules  of  the  road  at  sea  for  the  prevention  of  collision  did 
not  apply  to  a  foreign  ship  navigating  the  territorial  sea  of  England,  because 
the  collision  ‘must  be  considered  to  have  taken  place  on  the  high  seas’.6 
It  is  arguable  that,  had  the  Privy  Council  considered  the  territorial  sea  to 
be  within  the  boundaries  of  England,  it  would  have  conceded  the  right  of 
Parliament,  and  its  intention,  to  regulate  navigation  in  the  exercise  of 
innocent  passage. 

1  Manry  v.  Robison,  122  Tex.  213,  at  229;  56  S.W.  2d.  438,  at  445  (193a). 

2  Shively  v.  Bowlby,  152  U.S.  1,  at  13  (1894). 

3  17  &  18  Viet.  c.  104,  ss.  458,  460.  4  The  Leda  (1856),  Swa.  Adm.  40. 

s  General  Iron  Screw  Collier  Co.  v.  Schurmanns  (i860),  1  J.  &.  H.  180,  per  Page  Wood  V.C.  193- 

6  The  Saxonia  (1862),  1  Lush.  410,  at  421. 
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These  Admiralty  cases  reflect  the  perplexity  that  jurists  in  the  1850s 
experienced  respecting  the  doctrine  of  innocent  passage,  which  had  sud¬ 
denly  become  prominent  with  the  development  of  the  steamship,  and 
perhaps  they  should  be  regarded  as  aberrant,  and  not  as  significantly 
affecting  the  tradition  of  the  Crown’s  rights  in  the  sea.  When  no  question 
of  innocent  passage  was  involved,  the  Privy  Council  found  no  reason  to 
suppose  that  the  territorial  sea  was  not  part  of  the  national  territory.  In  an 
appeal  from  the  Vice-Admiralty  Court  of  Sierra  Leone  the  Privy  Council 
was  concerned  with  a  prosecution  for  unshipping  goods  from  a  French 
ship  contrary  to  an  Ordinance  of  Sierra  Leone  of  1854  which  enacted 
that  ‘if  any  goods  liable  to  the  payment  of  duties  shall  be  unshipped  from 
any  ship  or  boat  in  the  Colony  of  Sierra  Leone  the  same  shall  be  forfeited’. 
It  was  contended  that  on  the  evidence  the  unshipping  occurred  ‘more  than 
three  miles  from  Cape  Sierra  Leone,  and  therefore  out  of  the  jurisdiction 
of  Sierra  Leone’.  The  Board  held1  that  when  the  evidence  disclosed  that 
the  goods  were  unshipped  in  the  immediate  precincts  of  the  harbour,  the 
onus  of  proving  that  the  vessel  was  not  within  the  jurisdiction  lay  on  the 
party  claiming  exemption  from  duties.  It  said  that  the  material  question 
was  whether  the  ship  was  ‘within  the  Colony  when  the  goods  were  un¬ 
shipped’.  Because  the  evidence  showed  that  the  unshipping  occurred  more 
than  three  miles  offshore,  the  ‘vessel  was  not  within  the  jurisdiction  of  the 
Colony’.  The  case  has  not  been  cited  in  any  English  case,  and  was  over¬ 
looked  in  R.  v.  Keyn,  but  its  significance  and  relevance  should  be  noticed. 

2.  Crown  grants  of  the  sea-hed  of  the  territorial  sea 

The  English  and  Scottish  cases  in  the  early  part  of  the  nineteenth 
century  affirmed  the  Crown’s  prerogative  to  grant  title  to  the  sea-bed,  but 
it  is  possible  to  suggest  that  they  were  limited,  on  the  facts  of  the  cases,  to 
the  sea-bed  intra  fauces  terrae ,  as  was  the  case  with  three  decisions  after 
1876  which  reiterated  the  Crown’s  rights  in  the  sea-bed.2  It  is  therefore, 
important  to  inquire  if  there  was  a  doctrine  respecting  grants  in  the  ter¬ 
ritorial  sea,  pursued  executively  by  the  British  and  colonial  governments. 
The  High  Court  of  Bombay  in  18763  had  no  doubt  about  the  competence 
of  the  Crown  to  make  such  grants. 

Howsoever  great  or  small  may  be  the  value  of  the  analogy  it  may,  perhaps,  be  well 
to  observe  that  as  in  Great  Britain  the  Sovereign,  as  Lord  of  the  Waste,  is  said  to  be 
Lord  also  of  the  British  territorial  waters  and  the  soil  beneath  them,  so  in  India  we 
find  that,  as  a  general  rule,  its  waste  lands  are  vested  in  the  Ruling  Power.4 

1  Roletv.  R.  (1866),  L.R.  i  P.C.  198. 

2  Lord  Advocate  v.  Clyde  Navigation  Trustees  (1891),  19  Rettie  174;  Lord  Fitzhardinge  v. 
Purcell,  [1908]  2  Ch.  139;  The  Lord  Advocate  v.  Wemyss,  [1800]  A.C.  48. 

3  Ba’ban  Mayacha  v.  Na’gu  Shravucha  (1876),  The  Indian  Law  Reports,  vol.  2,  p.  20. 

4  Ibid.,  p.  37. 
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The  case  concerned  the  ownership  of  fishing  stakes  in  the  sea  between 
two  and  three  miles  from  the  shore  in  an  action  of  ejectment,  and  raised 
the  question  of  the  judicial  jurisdiction  of  the  local  courts.  The  Idigh 
Court,  while  conceding  that  the  boundary  of  the  District,  which  was  the 
Indian  equivalent  of  an  English  county,  affirmed  the  right  of  the  Ruling 
Power  to  grant  the  sea-bed  of  the  territorial  sea: 

Assuming  .  .  .  that  the  subjacent  soil  of  the  British  Indian  Seas,  within  the  territorial 
limit  of  three  geographical  miles  from  low-water  mark,  is  also  vested  in  the  Crown,  .  .  . 
by  the  acquisition  of  India  as  a  dependency,  the  Crown  of  Great  Britain  necessarily 
became  empowered  to  exercise  its  prerogatives  and  enjoy  its  jura  regalia  in  this  country 
and  on  its  coasts,  subject  always  to  the  legislative  control  of  Parliament.  These  are 
involved  in  the  very  idea  of  English  sovereignty.1 

Admittedly  this  decision  was  given  in  the  same  year  as  R.  v.  Keyn,  and 
had  the  judgment  in  that  case  been  available  it  might  have  influenced  the 
court.  But  the  case  is  a  clear  confirmation  of  a  widely  held  view  in  the 
nineteenth  century  that  the  Crown  could  grant  the  colonial  territorial 
sea-bed,  and  it  is  a  significant  obstacle  to  the  persuasiveness  of  Windeyer 
J.’s  dictum2  in  the  High  Court  of  Australia  in  1969  that  ‘whatever  rights 
the  Crown  had  in  1855  in  the  earth  beneath  the  waters  off  New  South 
Wales,  I  do  not  think  it  can  be  regarded  as  being  “Waste  Lands  of  the 
Crown  within  the  said  Colony”,  in  the  meaning  of  the  Australian  Waste 
Lands  Act,  1855’. 3  The  Law  Officers  of  the  Crown,  after  1876,  considered 
the  matter  on  several  occasions.  On  28  October  1895  they  reported  on  an 
inquiry  from  the  Governor  of  Bermuda  on  his  prerogative  right  to  authorize 
the  erection  of  wharves  below  low-water  mark  of  the  navigable  waters  of 
the  Colony.  They  were  asked  whether  the  Crown  ‘by  its  prerogative  had  the 
power  to  make  grants  of  the  soil  below  high-water  mark  and  within  three 
miles  of  that  mark  under  the  seas  adjoining  the  islands  of  Bermuda’.  They 
advised : 

We  are  of  opinion  that  the  rights  of  the  Crown  in  the  foreshores  and  lands  below 
high-water  mark  in  the  Bermudas  are  the  same  as  under  the  common  law  in  England 
unaffected  by  statute.  It  follows  that  the  Crown  can  by  its  prerogative  make  grants  of 
the  soil  below  high-water  mark,  and,  within  three  miles  of  that  mark,  under  the  sea 
adjoining  the  Islands  of  Bermuda.4 

On  ii  November  1899  they  considered  dispatches  from  the  Governor  of 
Straits  Settlements  concerning  an  application  by  a  dock  company  for  a 

1  Ibid.,  p.  43.  In  two  earlier  cases  the  Bombay  High  Court  had  held  that  the  legislation  of 
British  India  extended  to  three  miles  off-shore  in  language  strongly  indicative  of  the  view  that 
the  territorial  sea  was  part  of  India:  R.  v.  Elmstone  (1870),  Bombay  High  Court  Cases  89;  Reg. 
v.  Ka’stya  Raima  (1871),  Bombay  High  Court  Rep.  63. 

2  Bonser  v.  La  Macchia  (1969),  43  Australian  Law  Journal  Rep.  275  at  293. 

3  See  above,  p.  365  n.  1. 

4  O’Connell  and  Riordan,  Opinions  on  Imperial  Constitutional  Law  (1971),  p.  333. 
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grant  of  a  submerged  tract  of  land  consisting  partly  of  seashore  and  partly 
of  the  bed  of  the  sea  below  low-water  mark.  They  advised: 

We  think  it  would  be  held  that  the  Common  Law  of  England  as  to  foreshore  and 
open  seas  within  the  territorial  limits  applies  to  the  Straits  Settlements.  .  .  .  The  ques¬ 
tion  whether  these  alienations  could  be  impeached  would  turn  on  the  question  whether 
there  is  any  substantial  interference  with  public  rights.  The  property  of  the  Crown 
in  the  foreshore,  and  in  the  soil  of  territorial  waters,  is  subject  to  the  rights  of  the 
public,  but  it  does  not  follow  that  every  reclamation  of  the  foreshore,  or  of  territorial 
waters,  would  constitute  a  public  nuisance.1 

Following  this  Report,  the  Government  of  the  Straits  Settlements  sub¬ 
mitted  a  draft  Bill  purporting  to  authorize  the  Governor  to  grant  or  demise 
certain  parts  of  the  seashore.  The  Law  Officers  were  consulted,  and  on  28 
March  1900  they  approved  the  procedure  of  gran  tof  the  sea-bed  by  colonial 
instrumentalities  but  recommended  that: 

Provision  should  be  made  for  grant  in  future,  of  leases  only.  If  there  is  any  prob¬ 
ability  that  there  may  be  minerals  under  the  foreshore  or  bed  of  the  sea,  words  reserv¬ 
ing  them  should  be  inserted.2 

The  evidence  that  the  territorial  sea  was  regarded  by  the  British  and 
colonial  governments  as  royal  waste  is  thus  strong,  and  it  may  be  reinforced 
by  reference  to  colonial  Acts3  which  are  based  on  this  assumption. 

3.  Whether  R.  v.  Keyn  has  been  overruled 

It  becomes  obvious  from  this  survey  of  the  authorities  and  the  practice 
that  an  insuperable  problem  of  reconciliation  arises  if  it  is  assumed  that 
the  Court  of  Crown  Cases  Reserved  in  R.  v.  Keyn  held  with  binding 
authority  that  the  territorial  sea  was  outside  the  boundaries  of  the  Kingdom 
of  England.  Either  that  proposition  is  sound,  whereupon  a  great  body  of 
case-law  and  executive  practice  must  be  regarded  as  wrong,  or  it  is  unsound, 

1  O’Connell  and  Riordan,  Opinions  on  Imperial  Constitutional  Law  (1971),  p.  335. 

2  Ibid.,  p.  337. 

3  Bahamas:  Telegraph  Cable  Act,  1892,  55  Vic.  c.  4,  ss.  6,  7;  Barbados:  Electric  Telegraph 
Act,  No.  486  of  1870,  s.  4;  Bermuda:  Telegraph  Cable  Act,  No.  21  of  1871,  ss.  1,  4,  10;  Grenada: 
Central  American  Telegraph  Cable  Act,  No.  19  of  1875;  Hong  Kong:  Submerged  Lands  Leases 
Ordinance,  No.  21  of  1901;  Jamaica:  International  Ocean  Telegraph  Company  Act,  No.  31  of 
1866;  New  Brunswick:  Oyster  Beds  Act,  1867,  30  Vic.  c.  14,  ss.  1,  3;  St.  Helena:  Telegraphic 
Cables  Act,  No.  1  of  1899;  St.  Vincent:  Electric  Telegraph  Act,  No.  330  of  1870,  s.  4;  Sierra 
Leone:  Pearl  Fishery  Ordinance,  No.  2  of  1900,  ss.  2,  3,  4,  7,  n;  Telegraph  Ordinance,  No.  22 
of  1900,  ss.  1,  12,  13;  Natal:  Electric  Telegraphs  Act,  No.  11  of  1863,  s.  6;  Tobago:  West  India 
and  Panama  Telegraph  Co.  Ordinance,  No.  4  of  1872,5.4;  Trinidad:  Sea  Reclamation  Ordinance, 
No.  s  of  1851;  Sewer  Ordinance,  No.  2  of  1856,  s.  1;  West  India  and  Panama  Telegraph  Co. 
Ordinance  No.  6  of  1871,  ss.  25,  26;  Turks  and  Caicos:  Halifax  and  Bermuda  Cable  Co.  Ordinance 
No.  6  of  1891,  ss.  3,  6;  Tasmania:  Mineral  Leases  Act,  1870,  34  Viet.,  No.  11,  s.  19  (as  sub¬ 
sequently  amended  in  1877,  1883,  1893,  19°°,  1905,  1917,  1929).  The  Mining  Act  Amendment 
Act,  No.  s  of  1966,  s.  3  expressly  provides  for  leases  of  the  sea-bed.  On  the  Straits  Settlement 
legislation  of  1899  see  this  page,  nn.  1  and  2. 
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whereupon  the  case  must  be  distinguished.  It  is  insufficient  to  assert,  as 
some  have  done,1  that  the  case  was  concerned  solely  with  a  point  of 
Admiralty  jurisdiction,  for  that  point  only  arose  logically  once  it  was 
decided  that  the  territorial  sea  lay  outside  the  bodies  of  the  counties;  or 
that  the  case  has  been  overruled,  or  at  least  not  followed,  by  courts  which 
have  subsequently  dealt  with  the  point,  for  these  are  by  no  means  con¬ 
vincing  authorities. 

Before  embarking  further  on  this  point,  however,  it  is  necessary  to 
consider  in  more  detail  the  argument  that,  whatever  it  decided,  R.  v.  Keyn 
has  since  been  overruled.  The  argument  revolves  on  the  Privy  Council 
decision  in  19 162  respecting  the  islands  at  the  mouth  of  the  Godaveri 
River.  The  authority  of  that  case  depends  upon  whether  the  same  decision 
would  have  been  given  had  the  islands  been  formed  four  miles  offshore 
instead  of  in  the  territorial  sea,  and  it  is  suggested  that  it  would  have 
been.3  In  fact,  the  stated  ground  of  the  decision,  that  the  Crown  has 
property  in  the  territorial  sea,  was  based  on  a  Court  of  Session  case4 
in  1891,  which  has  been  made  much  of  by  those  who  have  argued  against 
the  authority  of  R.  v.  Keyn.  The  case  concerned  the  ownership  of  the 
sea-bed  where  a  local  authority  deposited  dredgings  in  Loch  Long,  an 
indentation  of  the  Firth  of  Clyde,  twenty-four  miles  from  the  sea  and 
nowhere  more  than  two  miles  broad.  Lord  Kyllachy  said  he  was  not 
called  upon  to  pronounce  a  judgment  applicable  to  other  places,  and  if 
he  were  he  would  require  some  further  definition  of  the  expression  ‘the 
narrow  seas’,  but  this  did  not  prevent  him  from  pronouncing  in  fact 
upon  what  he  called  ‘the  larger  question’,  namely  ‘as  to  the  nature  of  the 
Crown’s  right  within  what  has  been  called  the  “narrow  seas”  ’.  He  said: 

I  hold  it  to  be  now  acknowledged  as  a  matter  of  international  law  that  the  territory 
of  Great  Britain  does  not  extend  to  the  narrow  seas  surrounding  the  kingdom  in  the 
older  and  wider  sense  of  that  expression.  .  .  .  The  more  practical  question,  and  that  on 
which  alone  I  heard  argument,  was  with  respect  to  the  nature  of  the  Crown’s  right  in 
what  is  now  acknowledged  to  be  part  of  the  territory  of  the  kingdom,  viz.,  the  strip 
or  area  of  sea  within  cannon  shot,  or  three  miles  of  the  shore.  Is  the  Crown’s  right  in 
that  strip  of  sea  proprietary,  like  the  Crown’s  right  in  the  foreshore  and  in  the  land  ? 
Or  is  it  only  a  protectorate  for  certain  purposes,  and  particularly  navigation  and  fishing  ? 

I  am  of  opinion  that  the  former  is  the  correct  view,  and  that  there  is  no  distinction 
in  legal  character  between  the  Crown’s  right  in  the  foreshore,  in  tidal  and  navigable 
rivers,  and  in  the  bed  of  the  sea  within  three  miles  of  the  shore.5 

1  Smith,  Great  Britain  and  the  Law  of  Nations  (1935),  vol.  2,  p.  139;  Campbell  in  Tasmanian 
Law  Journal,  1  (i960),  p.  409. 

2  The  Secretary  of  State  for  India  in  Council  v.  Sri  Raja  Chelikani  Rama  Rao  and  Others, 
[1916]  L.R.  Ind.  App.  199;  32  T.L.R.  652. 

3  On  the  ‘porbco’  doctrine  in  The  Anna  (1805),  5  C.  Rob.  373. 

4  Lord  Advocate  v.  Clyde  Navigation  Trustees  (1891),  19  Rettie  (Court  of  Session)  174. 

5  Ibid.,  177. 
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On  appeal  to  the  Court  of  Session  care  was  taken  to  emphasize  tnat  the 
above  statements  were  obiter.  Clerk  L.J.  said: 

It  would  appear  from  the  Lord  Ordinary’s  opinion  that  there  was  an  elaborate 
discussion  before  him  upon  the  rights  of  the  realm  to  the  solum  of  the  sea  below  low- 
water  mark  upon  the  open  sea-coast.  ...  It  is  quite  unnecessary  for  us  to  consider 
any  such  matter  as  the  Crown’s  right  to  the  solum  of  the  sea  within  the  three  mile 
limit  from  the  coast,  where  that  coast  faces  the  open  sea.  1  he  considerations  of  law 
applicable  to  the  three  mile  limit  could  only  be  of  consequence  in  this  case  if  the 
solum  of  Loch  Long  could  be  held  to  be  in  the  same  position  as  the  solum  of  the  sea 
below  low-water  mark.  I  understand  that  the  defenders  maintain  tnat  there  is  no 
difference.  .  .  .  Let  it  be  assumed  to  be  settled  law  that  there  is  no  right  of  property 
below  low-water  mark  on  the  sea-coast — an  assumption  which,  in  my  opinion,  is  not 
sound — the  question  whether  the  solum  of  land-locked  water  such  as  Loch  Long 
belonged  to  the  realm  would  by  no  means  be  closed  by  such  settlement  of  the  law 
in  relation  to  the  solum  on  the  sea-coast.1 

The  two  other  cases2  upon  which  reliance  has  been  placed3  to  suggest 
that  R.  v.  Keyn  has  been  overruled  are  both  equally  concerned  with  the 
sea-bed  of  navigable  rivers,  so  that  upon  this  analysis  it  is  questionable 
whether  the  authority  of  R.  v.  Keyn  in  England  has  been  judicially 
impugned.  The  question  therefore  arises,  what  exactly  did  the  Court  of 
Crown  Cases  Reserved  authoritatively  hold  ? 

4.  The  meaning  of  ‘Realm' :  The  ratio  decidendi  of  R.  v.  Keyn 

The  ostensible  finding  in  the  case  was  that  the  territorial  sea  was  outside 
the  counties,  and  that  the  Admiralty  court,  which  had  jurisdiction  outside 
the  counties,  had  never  been  invested  with  jurisdiction  over  aliens.  The 
fact  that  the  judges  may  have  thought  that  they  were  finding  on  the  extent 
of  the  Crown’s  domain  cannot  alter  the  fact  that  they  were  not  necessarily 
called  upon  to  do  so.  The  confusion  arises,  understandably,  over  the  con¬ 
ception  of  the  ‘Realm’,  the  expression  used  in  the  Statute  13  Ric.  Ill,  c.  5, 
defining  the  boundaries  of  the  common  law  and  Admiralty  jurisdictions: 
The  Act  forbade  the  Admiral  from  ‘meddling  of  anything  done  within  the 
Realm’,  and  confined  his  jurisdiction  to  things  ‘done  upon  the  sea’.4  There 
is  no  reason  why  the  word  ‘Realm’  should  be  used  univocally  to  mean  the 
Kingdom,  although  admittedly  it  would  be  curious  to  find  that  the  Realm 
was  either  more  or  less  than  the  Kingdom.  There  is  no  doubt  that  the  word 
was  used  in  the  Statute  13  Ric.  Ill,  c.  5  interchangeably  with  the  ‘bodies  of 
counties’,  and  in  contrast  with  ‘things  done  upon  the  seas’.  The  drafting 
history  of  the  Statute  makes  this  clear:  the  complaint  made  in  the  Petition 

1  Lord  Advocate  v.  Clyde  Navigation  Trustees  (1891),  19  Rettie  (Court  of  Session),  180,  181. 

2  The  Lord  Advocate  v.  Watson,  [1899]  A.C.  48;  Fitzhardinge  v.  Purcell,  [1908]  2  Ch.  139. 

3  By,  e.g.,  Lumb,  The  Law  of  the  Sea  and  Australian  Off-Shore  Areas,  Univ.  of  Queensland 
pamphlet  (1966),  p.  56;  Campbell  in  Tasmanian  Law  Journal,  1  (i960),  p.  409. 

4  15  Ric.  II,  c.  3  defined  the  Admiral’s  jurisdiction  as  without  the  bodies  of  the  counties. 
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to  the  Commons  was  that  the  Admirals  and  their  deputies  had  encroached 
upon  the  jurisdiction  of  the  common  law  courts  by  holding  sessions  in 
diverse  places  ‘within  the  realm  as  well  within  franchises  as  without’,  to 
the  prejudice  of  the  King,  the  common  law  of  the  realm,  and  great  detri¬ 
ment  of  various  franchises.  The  Petition  then  requested  legislation  that  the 
Admirals  might  not  meddle  with  or  take  cognizance  of  ‘any  contracts, 
covenants,  regratings  or  any  other  thing  whatsoever  which  ought  and  can 
be  determined  before  other  judges  of  our  lord  the  King,  within  the  Four 
Seas  of  England,  within  franchises  as  without’.  The  Reply  was  that  the 
Admirals  should  not  meddle  in  any  matter  ‘within  the  Realm,  but  only  in 
things  done  on  the  sea’.1 

There  can  be  no  doubt,  then,  that  the  word  ‘Realm’  here  signified  only 
the  area  of  judicial  jurisdiction  and  not  the  extent  of  the  Crown’s  territory 
which,  as  in  the  case  of  Wales  or  the  Channel  Islands,2  extended  beyond 
the  counties  of  England.  It  meant,  not  the  Kingdom,  in  the  sense  of  the 
totality  of  the  Crown’s  territory,  but  the  sum  of  the  counties.  The  question 
whether  the  Kingdom  was  wider  in  extent  than  the  ‘Realm’  was  a  different 
one,  which  did  not  fall  for  decision.  In  R.  v.  Keyn  Sir  Robert  Phillimore3 
appears  to  have  recognized  this,  but  the  only  judgment  in  which  the  point 
is  explicitly  made  is  that  of  Brett  J.A.,4  who  was  quite  dogmatic  that  the 
territorial  sea  was  part  of  the  territory  of  England,  but  not  part  of  the 
Realm.  To  appreciate  the  significance  of  his  distinction  it  is  helpful  to 
consider  the  comments  thereon  by  Coleridge  C.J.,5  who  conceded  that  for 
historical  reasons  Brett  J.A.  may  have  been  right  in  holding  that  the  coun¬ 
ties  ended  at  the  low-water  mark,  but  that  the  corollary  that  no  court  had 
jurisdiction  was  unsound:  If  the  Court  of  Oyer  and  Terminer  had  no 
jurisdiction,  then  the  Admiralty  Court  must  have  had  jurisdiction. 

If  to  these  judges  is  added  Lush  J.,6  whose  judgment  seems  to  imply 
the  same  distinction  as  that  of  Brett  J.A.,  there  appears  to  be  only  a  minority 
of  the  Court  which  explicitly  found  that  the  territorial  sea  was  extra¬ 
territorial,  as  distinct  from  being  outside  the  bodies  of  the  counties.  It  may 
be  a  little  odd  to  suppose  that  the  territory  of  England  was  broader  than 
the  Realm,  but  there  is  no  reason  why  this  should  not  be  the  result  of 
historical  processes  whereby  the  ‘Realm’,  as  a  statutory  expression, 
remained  spatially  frozen,  while  the  Crown’s  property  rights  expanded 
beyond  the  borders  of  the  Realm,  or,  if  Selden’s  view  is  correct,  derived 

1  Rot.  Pari,  iii,  269,  270.  The  petition  mentioned  ‘en  diverses  places  deinz  le  Roialme  si  bn 
deinz  Franchise  come  dehors’  and  requested  that  ‘nulles  Contracts,  Covenances,  Regrateries, 
ne  d’autres  choses  qconqs,  lesqueux  deivent  et  purrant  estre  terminez  devant  autres  Jugges  nre 
Sr  le  Roy,  deinz  les  Quatre  Miers  d’Engleterre,  deinz  Franchise  et  dehors’.  And  the  reply  was 
that  ‘null  chose  faite  deinz  le  Roialme,  mes  soulement  de  chose  faite  sur  le  Meer’. 

2  A  point  made  by  both  Selden  and  Hale. 

3  Op.  cit.  (above,  p.  328  n.  1),  at  p.  66. 

5  Ibid.,  pp.  152,  158. 


4  Ibid.,  p.  125. 
6  Ibid.,  p.  239. 
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from  a  notion  of  the  ‘Realm’  as  the  totality  of  the  Crown’s  domains,  as 
distinct  from  the  ‘Realm’  as  the  sum  of  the  counties.  This  point  dominates 
the  judgment  of  Cockburn  C.J.,  who  held  that  only  Parliament  could  alter 
the  distribution  of  judicial  competence  between  Admiralty  and  common 
law,  which  it  had  itself  laid  down.1  His  assumption  that  the  Crown  did  not 
have  property  within  the  area  of  the  Admiralty  jurisdiction  does  not  follow 
and  is  unnecessary  to  his  judgment. 

When  seeking  to  establish  that  the  expression  ‘Realm’  was  not  used 
univocally  in  the  common  law,  it  is  necessary  to  recall  that  the  boundary 
of  the  common  law  and  Admiralty  jurisdictions  intr a  fauces  terrae  recipro¬ 
cally  expanded  and  contracted  with  the  ebb  and  flow  of  the  tide.  This 
was  the  effect  of  Sir  Henry  Constable's  case2  in  1599,  where  Popham  C.J. 
held  that  the  Admiral  had  jurisdiction  where  the  sea  flowed,  ‘yet  when  the 
sea  ebbs  the  land  may  belong  to  a  subject,  and  everything  done  on  the  land 
when  the  sea  is  ebbed  shall  be  tried  at  the  common  law,  for  then  it  is  a 
parcel  of  the  county’.  The  Admiral  had  ‘absolute  jurisdiction’,  Popham 
CJ.  said,  in  ‘those  places  to  which  the  sea  does  not  ever  ebb’,  while  ‘those 
places  to  which  the  sea  does  not  ever  flow  are  within  the  county’.  Since 
the  Admiral  was  forbidden  to  meddle  ‘within  the  Realm’,  but  in  fact  had 
this  overlapping  jurisdiction  with  the  common  law  intr  a  fauces  terrae ,  it  is 
obvious  that  the  expression  ‘Realm’  could  not  have  signified  the  indefeas¬ 
ible  boundary  of  the  Kingdom,  or  the  limits  of  the  Crown’s  feudal  domain. 

This  appears  to  have  been  well  understood  in  the  seventeenth  century. 
Callis  said: 

A  new  Island  risen  from  the  bottom  of  the  sea,  although  it  be  within  the  Realm, 
yet  it  is  neither  within  county,  Parish  nor  Town  of  this  Realm,  till  the  King  by  his 
Edict  or  Proclamation  have  so  declared  it.3 * 

Callis  had  earlier  explained  that  the  basis  of  the  distinction  between  the 
common  law  and  Admiralty  jurisdictions  was  that  ‘trial  was  to  be  by  jury, 
which  must  come  out  of  a  proper  county’.  And  that  the  intent  of  the  Statute 
of  13  Richard  III  was  ‘to  rather  limit  the  Admiral  how  far  he  should  extend 
his  jurisdiction  than  any  way  to  set  forth  the  bounds  of  the  realm’. 4  Refer¬ 
ence  may  also  be  made  to  Coke:  in  the  First  Institute  he  said  that  ‘out  of  the 
realm,  extra  regnum ’  meant  outside  the  ‘sea  of  England’,  where  a  man  was 
within  the  kingdom  or  realm  of  England’.5  In  the  Fourth  Institute  he  said 
that  it  was  called  the  sea,  which  was  not  within  any  county  from  whence  a 
jury  might  come.6 

1  R.  v.  Keyn,  p.  197. 

Moore,  op.  cit.  (above,  p.  306  n.  9),  p.  235.  The  Norman-French  original  of  the  report  is 
given  in  full  at  p.  239. 

3  Op.  cit.  (above,  p.  308  n.  2),  p.  52. 

5  Op.  cit.  (above,  p.  307  n.  1),  2606. 


4  Ibid.,  p.  49. 
6  Ibid.,  p.  134. 
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Selden  also  appears  to  have  had  the  same  point  in  mind  if  one  contrasts 
the  following  two  passages: 

Within  the  four  Seas,  and  Within  the  Realm,  signified  one  and  the  same  thing; 
from  whence  these  terms,  out  of  the  Realm,  and  without  the  four  Seas,  become 
one  and  the  same  also.1  [And:] 

Other  particulars  there  are  that  relate  hereunto  about  Actions  for  matters  arising  in 
this  Sea,  that  were  wont  to  bee  entred  in  expres  terms  heretofore,  in  the  ordinarie 
Courts  of  our  Common  Law,  whose  Jurisdiction  was  ever  esteemed  of  such  a  nature, 
that  an  Action  instituted  about  a  matter  arising  in  any  other  place  than  within  the 
bounds  of  the  Realm,  was  by  the  antient  strict  Law,  alwaies  to  bee  rejected  by  them.  .  .  . 
And  which  manner,  as  it  hath  been  a  Custom  now  for  many  years,  that  an  action  ought 
to  bee  rejected,  unless  the  matter  have  its  rise  within  the  Bodie,  (as  they  call  it)  of  the 
Countie,  that  is,  within  Province  or  Countie  of  the  Island,  usually  given  in  charge  to 
certain  Governors  or  Officers,  known  to  us  by  the  name  of  Sheriffs.  So  also  is  it  in  this 
Sea-Province  belonging,  by  the  antient  received  Custom,  to  the  high  Admiral,  or  his 
Deputies,  not  onely  so  far  as  concern’s  its  defence  and  guard,  but  also  as  to  matter  of 
Jurisdiction.  So  that  at  length  it  is  manifest,  that  the  Sea-Dominion  of  the  King  of 
England,  is  without  controversie  admitted  and  asserted  also,  both  by  the  Determina¬ 
tions  and  Customs  of  the  Law  of  the  Land,  and  by  the  express  words  of  the  Writs  and 
Forms  of  the  Actions  themselves.2 

What  Selden  was  saying  was  that  the  Realm,  in  the  sense  of  the  Crown  s 
property,  included  the  seas  within  the  Admiral’s  jurisdiction.  In  the 
medieval  writs  which  Selden  cited,  the  expression  ‘within  the  Realm  and 
‘without  the  Realm’  meant  within  or  without  the  land  and  sea  of  England, 
whereas  in  the  Statute  of  Richard  III  it  meant  within  or  without  the  bodies 
of  the  counties.  Clearly,  in  Selden’s  view,  it  was  used  in  two  senses.  This  is 
borne  out  by  his  commentary  on  Fortescue’s  De  laudibus  legum  Angliae, 
where,  having  said  that  the  common  law  was  limited  hifra  covpus  comitatus , 
he  said,  ‘ alturn  mare,  being  extra  regnum ,  is  exempt  from  the  Ordinary 
Jurisdiction’.  But  it  was  Selden’s  thesis  that  the  sea  was  within  the  Realm 
although  within  the  Admiral’s  jurisdiction. 

Hale’s  doctrine  also  imports  this  double  use  of  the  term  ‘Realm’  for  he 
explicitly  states  that  the  King  had  property  in  the  area  of  the  Admiral  s 
jurisdiction:3 

We  now  come  to  consider  the  sea  and  its  arms:  and  first,  concerning  the  sea  itself. 
The  sea  is  either  that  which  lies  within  the  body  of  a  county  or  without. 

That  arm  or  branch  of  the  sea  which  lies  within  the  fauces  terrae,  where  a  man  may 
reasonably  discerne  between  the  shore  and  shore,  is  or  at  least  may  be  within  the  body 
of  a  county,  and  therefore  within  the  jurisdiction  of  the  sheriff  or  coroner. 

The  part  of  the  sea  which  lies  not  within  the  body  of  a  county,  is  called  the  main  sea 
or  ocean.  The  narrow  sea,  adjoining  to  the  coast  of  England,  is  part  of  the  wast  and 

1  Op.  cit.  (above,  p.  306  n.  2),  p.  389. 

2  Ibid.,  p.  391. 

3  Selden’s  translation  (published  I741))  P-  ^7- 
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demesnes  and  dominions  of  the  king  of  England,  whether  it  lie  within  the  body  of  any 
county  or  not.  .  .  . 

In  this  sea  the  king  of  England  hath  a  double  right,  viz.  a  right  of  jurisdiction  which 
he  ordinarily  exerciseth  by  his  admiral,  and  a  right  of  propriety  or  ownership.1 

Since  it  seems  to  have  been  common  understanding  in  the  seventeenth 
century  that  the  Crown  had  property  in  the  sea  outside  the  point  of  inter¬ 
section  of  the  common  law  and  Admiralty  jurisdictions,  there  seems  to 
be  ground  for  argument  that  at  common  law  the  boundary  of  the  Kingdom 
can  encompass  an  area  of  the  sea  outside  any  county.  More  modern 
authority  supports  this.  In  1836  Sir  John  Nicholl,  in  one  of  the  earliest 
cases  in  which  the  three-mile  limit  was  mentioned,  said  ‘no  one  ever  heard 
of  the  body  of  a  county  extending  three  miles  into  the  sea’.2  And  the  Law 
Officers,  in  an  Opinion  of  21  May  1825,  concerning  the  effect  of  legislation 
governing  oyster  beds,  said  that  ‘the  limits  of  an  English  County  terminate 
with  the  low  Water  Mark,  except  in  the  case  of  a  haven  or  inlet,  and  never 
extend  to  the  distance  of  a  Marine  League  beyond  low  Water  Mark  in  the 
open  sea’.3  Considering  the  strong  legal  tradition  of  the  Crown’s  rights  in 
the  sea,  at  that  time  unquestioned  and  restated  in  a  succession  of  important 
contemporaneous  judgments,- +  it  would  be  surprising,  to  say  the  least,  if 
these  authorities  believed  that  the  implication  of  their  statements  was  that 
the  territorial  sea  was  unappropriated.  This  cannot  be  supposed,  and  there¬ 
fore  the  distinction  between  the  ‘Realm’  as  the  sum  of  the  counties  and  the 
Realm  as  the  total  extent  of  the  Crown’s  domains  seems  necessarily  to 
be  implied. 

Judicial  authority  for  the  distinction  is  not  lacking.  In  1859  an  offence 
of  kidnapping  committed  on  a  ship  within  the  territorial  sea  of  Massa¬ 
chusetts  was  tried  in  the  Superior  Court  of  Barnstable  County,  and  the 
defence  was  raised  that  the  crime  was  not  committed  within  the  body  of  the 
county,  and  was  thus  beyond  the  court  s  jurisdiction.  The  trial  judge 
directed  the  jury  that: 

.  .  .  if  the  jurisdiction  of  the  State  extends  to  the  distance  of  a  marine  league  from  the 
shore,  as  I  suppose  it  does,  it  does  not  follow,  as  a  matter  of  course,  that  the  jurisdiction 
of  the  county  of  Barnstable  extends  to  that  distance.5 

The  case  resulted  in  the  immediate  enactment  of  legislation  by  Massa¬ 
chusetts  declaring  that  the  territorial  limits  of  this  Commonwealth  extend 
one  marine  league  from  its  sea-shore  at  low-water  mark’  and  that  ‘the 
boundaries  of  counties  bordering  on  the  sea  extend  to  the  line  of  the  State 
as  above  defined.  The  jurisdiction  of  counties  separated  by  waters,  within 

1  De  jure  marts  (above,  p.  306  n.  9),  p.  376. 

2  Forty-nine  Casks  of  Brandy  (1836),  3  Hagg.  Adm.  257. 

3  Smith,  Great  Britain  and  the  Lazv  of  Nations,  vol.  2,  p.  161. 

+  See  above,  p.  323. 

5  American  Law  Review,  vol.  2  (1876),  p.  629. 
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the  jurisdiction  of  the  State,  is  concurrent  upon  and  over  such  waters.’ 
This  bringing  into  coincidence  of  the  limits  of  the  State  and  the  extent  of 
county  judicial  jurisdiction  was  commented  upon  by  the  United  States 
Supreme  Court  in  1891,  in  a  case1  in  which  one  of  the  parties  contended 
that  ‘the  jurisdiction  of  a  State  as  between  it  and  the  United  States  must 
be  confined  to  the  body  of  the  counties’.2  The  Court  referred  to  the  cus¬ 
tomary  English  usage  that  English  counties  terminated  at  the  margin  of 
the  sea,  and  held  that  there  was  no  evidence  that  the  customary  law  of 
England  in  regard  to  the  boundaries  of  counties  was  adopted  by  the  Con¬ 
stitution  of  the  United  States  as  a  measure  to  determine  the  territorial 
jurisdiction  of  the  States.  A  State  was  at  liberty  to  fix  its  own  county 
boundaries. 

In  1949  Texas  argued3  before  the  Supreme  Court  that  the  failure  of  the 
Republic  of  Texas  to  subdivide  the  marginal  belt  into  counties  was  not 
significant  in  respect  of  the  question  whether  the  boundaries  of  Texas 
embraced  that  belt.  Reference  has  already  been  made4  to  the  decision  of 
the  High  Court  of  Bombay,  holding  that  the  Crown  had  property  in  the 
territorial  sea,  although  this  was  outside  the  Districts,  the  Indian  equiva¬ 
lent  of  counties.  More  recently  the  Supreme  Court  of  Ireland  has  held  that 
a  suit  respecting  damage  maliciously  done  to  a  boat  by  unknown  persons 
in  Dun  Laoghaire  Harbour  could  not  be  brought  against  either  the  Dun 
Laoghaire  Borough  Corporation  or  the  Dublin  County  Council  under  an 
Act  of  1836  authorizing  payment  out  of  the  rates  for  such  loss. 

It  may  well  be  that  the  waters  of  Dun  Laoghaire  Harbour  are  national  waters,  in  the 
sense  of  being  vested  within  the  jurisdiction  of  the  State.  They  may  be  vested  in  the 
State,  but  no  argument  as  to  this  has  been  addressed  to  the  Court.  They  may  come 
within  its  territorial  or  extraterritorial  jurisdiction.  It  does  not  follow  that  they  must 
be  deemed  to  be  in  the  County  of  Dublin.  .  .  .  There  is  no  presumption  of  law  that 
national  waters  belong  to  or  form  part  of  the  adjoining  county  or  any  county.5 

There  is,  therefore,  ground  for  argument  that  the  true  ratio  decidendi  in 
R.  v.  Keyn  was  that  the  common  law  jurisdiction  terminated  at  the  low- 
water  mark,  and  that  nothing  more  fell  to  be  decided,  although  it  is  clear 
that  a  majority  of  the  Court  thought  they  were  deciding  more.6  It  now 
becomes  possible  to  put  into  perspective  recent  Canadian  and  Australian 
cases  on  the  juridical  nature  of  the  territorial  sea. 

1  Manchester  v.  Massachusetts,  139  U.S.  240  (1891). 

2  Ibid.,  at  263. 

3  Brief  for  the  State  of  Texas  in  Opposition  to  Motion  for  Judgment,  1949,  p.  61. 

4  See  above,  p.  368.  Reg.  v.  Ka’stya  Ra’ma  et  al.,  [1871]  Bombay  High  Court  Reports  63. 

5  Smyth  and  Fordham  v.  Dun  Laoghaire  Borough  Corporation  and  the  County  Council  of 
Dublin,  [i960]  Irish  Jurist  Reports  45.  Followed  by  Canning  v.  Donegal  County  Council,  [1961] 
Irish  Jurist  Reports  7. 

6  See  above,  p.  329.  Supporting  the  argument  outlined  above  see  Finnis  in  Annual  Survey 
of  Commonwealth  Law  (1970),  p.  21. 
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B.  The  Canadian  and  Australian  Cases 

In  this  Year  Book 1  the  question  was  raised  whether  the  territorial  sea 
of  the  federal  States  of  the  British  Commonwealth  fell  to  the  federal  or 
State  (Provincial)  Governments  or  were  extra-territorial  to  both.  It  was 
suggested  that  this  question  depended  upon  the  question  of  Crown  rights 
in  the  territorial  sea  in  the  colonial  period,  and  that  upon  the  question 
depended  the  distribution  of  legislative  powers  in  various  fields.  Since  then 
the  Canadian  and  Australian  courts  have  pronounced  upon  the  point,  but 
in  the  process  have  raised  even  more  difficult  questions  respecting  the 
juridical  nature  of  the  territorial  sea.2 

In  1963  the  Supreme  Court  of  Nova  Scotia,  in  a  case3  concerning  the 
limits  of  jurisdiction  of  Sydney  Harbour,  accepted  the  proposition  that 
R.  v.  Keyn  had  laid  down  definitively  that  the  territorial  sea  was  outside 
the  body  of  any  county,  and  that  this  was  true  of  Canada  as  of  England.4 
Whether  the  territorial  sea  was  therefore  outside  the  Province  of  Nova 
Scotia  was  not  discussed,  but  that  question  arose  in  1968  before  the 
Supreme  Court  of  Canada  in  an  Advisory  Opinions  concerning  the  respec¬ 
tive  rights  of  Canada  and  British  Columbia  to  legislate  for  oil  exploration  in 
the  territorial  sea  and  on  the  continental  shelf.  The  Supreme  Court,  with¬ 
out  entering  into  the  questions  of  federalism  which  are  endemic  in  the  issue 
of  federal-Provincial  control  of  offshore  resources,  held  that  R.  v.  Keyn 
was  authority  for  the  proposition  that  the  Provinces  terminate  at  the  low- 
water  mark,  and  that  the  Territorial  Waters  Jurisdiction  Act,  1878,  had 
not  altered  the  matter.6  The  finding  is  so  baldly  enunciated  that  it  can  be 
controverted  only  by  controverting  R.  v.  Keyn ,  and  beyond  that  the  judg¬ 
ment  is  of  little  interest  to  an  inquiry  into  the  juridical  nature  of  the 
territorial  sea. 

The  matter  is  different  in  the  case  of  two  judgments  delivered  in  a  case7 
decided  in  1969  by  the  High  Court  of  Australia.  There  the  question  was 
whether  the  Commonwealth  Parliament  had  power  to  enact  fisheries  legis¬ 
lation  which  would  apply  outside  the  territorial  sea.  The  status  of  the  ter¬ 
ritorial  sea  did  not  fall  for  decision,  but  the  prosecuted  fisherman  argued 

1  O’Connell,  ibid.  34  (1958),  p.  199. 

2  The  question  has  been  discussed  by  O’Connell  in  The  Australian  Law  Journal,  42  (1968), 
p.  39;  43  (1969),  p.  441 ;  44  (1970),  p.  192;  International  Law  in  Australia  (1966),  p.  246;  Journal 
of  Maritime  Law  and  Commerce,  1  (1970),  p.  389;  The  Adelaide  Law  Review,  3  (1970),  p.  500; 
Lumb,  op.  cit.  (above,  p.  372  n.  3);  The  Australian  Law  Journal,  43  (1969),  p.  441;  Campbell, 
loc.  cit.  (above,  p.  371  n.  1);  Caplan  in  McGill  Law  Journal,  4  (1969),  p.  475;  Warbrick  in  Inter¬ 
national.  and  Comparative  Law  Quarterly,  17  (1968),  p.  501;  Head,  University  of  Toronto  Law 
Journal,  18  (1968),  p.  131. 

3  Re  Dominion  Coal  Co.  Ltd.  and  County  of  Cape  Breton,  40  D.L.R.  (2d.)  593. 

4  Per  Usley  C.J.  at  599;  MacDonald  J.  at  629. 

5  Reference  Re  Ownership  of  Off-Shore  Mineral  Rights,  65  D.L.R.  (2  d.)  353. 

6  Ibid.,  at  363.  7  Bonser  v.  La  Macchia,  [1967]  43  A.L.J.R.  275. 
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that  the  Commonwealth  had  no  power  with  respect  to  fisheries  outside 
the  territorial  sea  because  it  was  endowed  with  fisheries  power1  only  in 
‘Australian  waters’  which,  he  argued,  meant  the  territorial  sea.  It  had  long 
been  thought  by  lawyers  that  the  territorial  sea  was  an  area  of  exclusive 
State  fisheries  power  because  it  was  thought  to  be  within  the  boundaries 
of  the  States;  and  that  ‘Australian  waters’  must  have  meant  an  area  of 
adjacent  high  seas.  The  majority  of  the  Court  regarded  the  question  of 
State  boundaries  as  irrelevant  to  a  finding  that  the  Commonwealth  has 
fisheries  power  in  the  high  seas,  but  two  of  the  bench,  Barwick  C.J.  and 
Windeyer  J,,  commented  at  considerable  length  on  the  question  whether 
the  States  end  at  the  low-water  mark.  Referring  to  the  Canadian  Supreme 
Court  decision2  they  held  that  on  the  authority  of  R.  v.  Keyn  they  did,3 
and  that  the  Territorial  Waters  Jurisdiction  Act,  1878,  had  not  altered  the 
situation.  Both  judges  then  took  the  additional  and  unnecessary  step  of 
pronouncing  in  favour  of  the  Commonwealth’s  possessing  the  territorial  sea. 
Since  they  had  precluded  the  States  from  possessing  it  on  the  authority  of 
R.  v.  Keyn ,  they  felt  obliged  to  find  as  a  fact  that  at  some  date  after  1876 
the  Imperial  Crown  had  appropriated  the  territorial  sea,  and  that  by  some 
curious  legal  alchemy  the  territorial  sea  had  slid  from  the  Imperial  Crown 
to  the  Crown  in  right  of  the  Commonwealth  with  the  attainment  of 
Dominion  status.  There  is  no  necessary  reason  why  the  beneficiary  of  this 
devolution  should  be  the  Commonwealth  rather  than  the  States,  unless  one 
assumes  that  the  federal  Government  has  some  paramountcy  because  of  its 
international  responsibility,  as  the  United  States  Supreme  Court  held4  the 
United  States  Government  to  possess.  But  this  would  be  to  introduce  a 
novelty  into  the  Australian  Constitution. 

The  argument  raises  several  questions  respecting  the  juridical  nature  of 
the  territorial  sea  which  are  of  grave  practical  significance:  (a)  What  hap¬ 
pened  in  international  law  between  1876  and  1926  (the  date  of  the  Imperial 
Conference  which  proclaimed  the  equality  of  the  Dominions  and  the 
United  Kingdom)  from  which  it  could  be  assumed  that  the  territorial  sea 
became  vested  in  the  Crown,  if  previously  to  1876  the  territorial  sea  had 
been  extra-territorial?  ( b )  If  the  unitary  Crown  of  the  British  Empire 
acquired  the  territorial  sea  of  all  the  Crown’s  dominions,  why  should  the 
government  thereof  not  have  followed  that  of  the  appurtenant  land,  and 
the  boundaries  of  the  colonies  not  altered  accordingly  ?  (c)  How  could  the 
Crown  have  become  vested  with  the  territorial  sea  without  some  sufficient 
constitutional  action,  such  as  an  Act  of  Parliament,  irrespective  of  what 
happened  in  international  law  ? 

1  S.  51  (x)  of  the  Constitution.  2  See  above,  p.  378  n.  5. 

3  Per  Barwick  C.J.  at  278;  Windeyer  J.  at  292. 

4  U.S.  v.  California  (1947),  332  U.S.  19,  at  29. 
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The  answers  to  these  three  questions  reside  in  the  conclusions  to  be 
reached  from  the  assessment  of  the  evidence  in  this  paper.  On  the  first 
question,  it  is  clear  that  the  period  between  1876  and  1900  (the  date  of  the 
federation  of  the  Australian  colonies)  was  the  high  point  of  doubt  respecting 
the  juridical  nature  of  the  territorial  sea.  Assuming  that  the  Territorial 
Waters  Jurisdiction  Act  did  not  in  itself  alter  the  legal  status  of  the  terri¬ 
torial  sea,  the  acquisition  by  the  Crown,  if  it  occurred  at  all,  must  then  have 
occurred  between  1900  and  1926.  But  the  only  event  of  any  significance  in 
this  period  respecting  the  territorial  sea  was  the  Paris  Convention  of  19 19,1 
and  this  the  Dominions  separately  signed  and  separately  legislated  for, 
so  that  it  is  improbable  that  the  United  Kingdom  acquired  any  status  in  the 
territorial  seas  of  the  Dominions  additional  to  any  they  may  have  possessed 
themselves. 

Respecting  the  second  question,  the  idea  of  an  ‘Imperial  Crown’  stand¬ 
ing  separate  from  the  instrumentalities  of  colonial  government  raises  too 
many  difficulties  to  be  a  sufficient  explanation  of  the  Crown’s  rights  in  the 
territorial  sea.  If  the  territorial  sea  was  acquired  at  all  it  was  governed  in 
the  same  way  as  the  adjacent  land.  It  was  the  colonial  legislature  which 
enacted  for  it,  arguably  to  the  total  preclusion  of  any  prerogative  legislative 
competence,2  and  it  was  the  colonial  Governor  who  granted  the  Crown’s 
rights  in  the  sea-bed  to  private  persons,  on  instructions  from  colonial 
governments.3  The  Imperial  Government  in  fact  exercised  no  more  legis¬ 
lative  and  executive  control  over  the  colonial  territorial  sea  than  was  con¬ 
sistent  with  the  ordinary  constitutional  relationships  between  the  colonies 
and  the  United  Kingdom.  There  was  no  special  quality  in  the  territorial 
sea  which  would  have  excepted  it  from  this  scheme  of  government,  and 
it  is  clear  that  the  colonial  territorial  sea  was  not  part  of  the  United  King¬ 
dom.  If  it  was  Crown  territory,  it  was  certainly  territory  of  the  unitary 
Crown,  but  the  idea  of  a  shadowy  ‘Imperial  Crown’  standing  in  opposition 
to  colonial  government  is  contradicted  by  all  the  evidence. 

On  the  third  question  there  is  no  immediate  answer.  If  the  effect  of 
R.  v.  Keyn  was  to  find  that  the  territorial  sea  was  extra-territorial  to  the 
United  Kingdom,  this  was  a  finding  valid  for  all  the  Crown’s  Dominions, 
as  the  Canadian  Supreme  Court  has  asserted,  and  the  subsequent  acquisi¬ 
tion  of  the  territorial  sea  by  the  Crown  without  legislation,  or  at  least 
without  some  formal  executive  action,  raises  questions  of  the  intrinsic 
relationship  of  international  law  and  municipal  law  which  the  High  Court 
of  Australia  has  apparently  failed  to  recognize,  and  which  are  of  the  utmost 
complexity.  If,  as  is  arguable,  the  rules  of  international  law  respecting 
the  territorial  sea  are  designed  to  secure  international  recognition  of  the 

1  See  above,  p.  346.  2  On  the  doctrine  in  Campbell  v.  Hall.  See  above,  p.  364. 

3  See  above,  p.  369. 
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sovereign  actions  of  coastal  States,  and  are  incapable  of  themselves  of  en¬ 
dowing  States  with  additional  territory,  the  acquisition  of  the  territorial 
sea  is  a  matter  of  constitutional  law.  It  cannot  be  assumed  that  a  consensus 
of  views  about  the  state  of  international  law  is  automatically  productive  of 
the  necessary  constitutional  action.  It  may  be,  but  no  English  court  has 
yet  pronounced  upon  the  point. 

CONCLUSION 

If  the  function  of  international  law  is  to  secure  general  recognition  of 
the  exercise  of  authority  by  sovereign  States,  one  must  look  to  constitu¬ 
tional  law  and  not  to  international  law  to  determine  the  extent  and  degree 
of  that  authority.  Admittedly,  an  expression  of  consent  by  a  State  to  a 
proposition  of  international  law  may  be  an  indication  of  an  intention  on  the 
part  of  the  government  to  assert  the  authorized  degree  of  authority,  but 
this  will  depend  upon  whether  or  not  the  relevant  instrumentalities  of 
government  are  constitutionally  competent  to  make  this  assertion  by  means 
of  the  act  of  consent,  without  any  further  municipal  action.  In  some  coun¬ 
tries  it  seems  to  be  clear  that  such  further  action  is  required,  while  in 
countries  with  a  British-type  constitution  the  question  is  left  to  depend 
upon  basic  doctrine  respecting  the  relationship  of  international  law  and 
municipal  law,  and  the  relationship  of  Crown  and  Parliament.  In  these 
countries  the  matter  is  unclear  and  controversial. 

There  is  no  doubt  that  international  law  concedes  that  a  coastal  State 
has  sovereignty  in  the  territorial  sea.  But  as  the  history  of  the  doctrine 
reveals,  the  exercise  of  sovereignty  does  not  necessarily  mean  that  the  ter¬ 
ritorial  sea  is  brought  within  the  national  boundary.  If  the  territorial  sea 
was  already  within  the  national  boundary  when  international  law  came  to 
endorse  sovereignty  over  the  territorial  sea,  then  sovereignty  is  an  affirma¬ 
tion  of  the  enclosure  of  the  territorial  sea  within  the  public  domain.  If  it 
was  not  within  the  territorial  boundary  when  international  law  became 
settled  on  the  point,  then  the  enclosure  would  depend  upon  proof  of  the 
necessary  constitutional  action  to  achieve  this  effect.  In  countries  with  a 
British  type  constitution  it  is  controversial  whether  the  territorial  sea  was 
or  was  not  within  the  national  boundary  in  the  nineteenth  century;  and 
hence  controversial  whether  or  not  constitutional  action  has  been  neces¬ 
sary,  and  if  necessary,  has  been  taken,  to  incorporate  the  territorial  sea 
within  the  national  boundary. 

That  the  Crown  possessed  the  coastal  sea  as  royal  waste  in  the  seven¬ 
teenth  century  is  beyond  question;  and,  although  this  view  has  not  been 
effectively  presented  hitherto  in  face  of  Fulton’s  contrary  opinion,1  it  seems 

1  See  above,  p.  316. 
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that  the  Crown’s  rights  persisted  in  the  eighteenth  century  unaltered  in 
nature,  although  limited  in  spatial  extent  to  the  range  of  cannon,  and  later 
to  three  miles.  From  this  it  is  arguable  that  the  territorial  sea  up  to  this 
limit  was  within  the  national  boundary.  But  if  this  is  so,  the  question  arises 
whether  an  extension  of  the  territorial  sea  automatically  would  achieve  an 
extension  of  the  national  boundary,  without  express  legislation  to  that 
effect. 

The  practical  implications  of  the  controversy  about  the  juridical  nature 
of  the  territorial  sea  are  important:  if  the  territorial  sea  is  within  the 
national  boundary  the  ordinary  law  applies  there,  unless  excluded  by 
implication;  whereas,  if  it  is  not  within  the  national  boundary,  it  may  be 
that  an  expression  of  legislative  intent  is  required  before  a  law  can  apply 
in  the  territorial  sea.  Considering  that  inland  waters  are  unquestionably 
within  the  national  boundary,  the  view  that  legislation  does  not  apply 
without  further  expression  of  intent  to  the  territorial  sea  would  result  in 
different  legal  regimes  for  an  artificially  partitioned  marginal  sea,  which 
could  give  rise  to  practical  difficulties.  The  immense  complexity  of  the 
question  as  it  has  emerged  in  the  United  States,  Canada  and  Australia, 
demonstrates  that  it  is  not  merely  of  theoretical  interest. 

In  the  case  of  France  and  the  Francophone  States,  a  different  legal 
history  may  have  produced  a  different  legal  situation.  France  has  had  no 
unitary  conception  of  the  territorial  sea,  although  it  based  its  prize  practice 
on  the  cannon-shot  rule  and  its  concomitant  theory  of  property  in  the 
eighteenth  century.  It  has  exercised  customs  control  over  a  zone  of  two 
myriametres  under  a  loi  of  27  March  1817,  fishery  control  over  a  zone  of 
three  nautical  miles  under  a  loi  of  1  March  1888,  neutrality  control  over 
a  zone  of  six  nautical  miles  under  a  decret  of  18  October  1912,  wartime 
security  of  three  marine  miles  under  a  decret  of  5  October  1927  and  a 
security  control  over  a  zone  of  ten  kilometres  around  certain  naval  bases 
under  a  decret  of  21  May  1913.  As  the  French  Government  stated  to  the 
Preparatory  Committee  of  the  Hague  Codification  Conference,  ‘there  is  no 
French  law  prescribing  a  uniform  breadth  of  territorial  waters’.1  It  would 
be  logically  difficult  to  ascribe  a  uniform  legal  character  to  such  a  variegated 
scheme  of  controls.  Furthermore,  French  jurisdiction  over  foreign  ships 
in  national  waters  has  been  limited  under  the  regime  of  the  avis  of  the 
Conseil  d’Etat  of  1806,  and  there  could  be  no  question  of  the  exercise  of 
greater  jurisdiction  over  such  ships  in  the  territorial  sea  than  in  ports,  and 
hence  no  occasion  to  assert  sovereignty  over  them.  Ortolan2  was  the  first 
to  extend  the  1806  regime  to  ships  in  the  territorial  sea,  and  this  was  the 
real  basis  for  his  ‘police  theory’.  Although  some  French  authorities,  notably 

1  L.  of  N.  Doc.  C.  74.  M.39,  1929  V,  p.  28. 

2  Op.  cit.  (above,  p.  326  n.  3),  p.  276. 
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La  Pradelle,1  have  for  different  and  contradictory  reasons  contested  this 
extension,  and  French  jurisprudence  has  not  yet  endorsed  it,  Ortolan’s 
theory  has  been  adopted  by  the  majority  of  French  writers.2  French  law 
respecting  the  territorial  sea  in  consequence  consists,  as  Aman  expressed 
it,  in  a  faisceau  de  droits  fragmentaires, 3  rather  than  a  single  expression  of 
plenary  legal  power.  This  explains  the  French  judicial  decisions  excluding 
the  territorial  sea  from  the  public  domain.4 

The  final  point  that  needs  to  be  made  is  that  the  analysis  of  the  question 
whether  the  territorial  sea  is  within  the  boundaries  of  a  particular  State 
cannot  escape  from  the  interconnection  of  imperium  and  dominium.  These 
Renaissance  artefacts,  however,  were  alien  to  the  manner  of  reasoning  of 
English  lawyers,  whose  concept  of  the  Crown’s  faculties  was  feudal  and 
not  derived  from  Roman  law.  This  is  the  basic  explanation  for  the  confused 
state  into  which  English  law  in  the  matter  of  coastal  waters  fell  in  the 
nineteenth  century,  when  the  power  to  govern  and  the  possession  of  ter¬ 
ritory  ceased  to  be  associated.  It  was  then  supposed  that  there  was  a  juris¬ 
diction  over  the  sea  which  was  independent  of  the  Crown’s  ownership 
thereof.  This  was  indeed  the  case  in  respect  of  British  ships,  and  foreign 
ships  with  a  sufficiently  British  element  to  be  caught  by  the  Hovering  Acts, 
but  it  was  not  generally  so.  The  endeavours  of  the  seventeenth-century 
English  jurists  to  legitimate  the  Crown’s  claims  to  maritime  dominion  by 
introducing  the  cosmopolitan  concept  of  the  law  of  nations  necessarily 
resulted  in  an  explanation  of  the  Crown’s  rights  in  terms  of  imperium  and 
dominium ,  which  were  the  current  expressions  on  the  Continent  for  the 
integrated  functions  of  government  and  possession.  If  the  law  of  nations 
at  that  time  did  not  authorize  the  government  of  persons  not  owing  allegi¬ 
ance  to  the  sovereign,  except  within  the  sovereign’s  own  domains,  it  would 
seem  to  follow  that  the  Crown’s  powers  over  coastal  waters  were  regarded 
as  dependent  on  the  Crown’s  dominion  thereof,  and  have  remained  so 
dependent  in  the  absence  of  any  constitutional  change  affecting  the  matter. 


1  Loc.  cit.  (above,  p.  340  n.  2),  p.  317. 

2  e.g.  Duvigneaux,  op.  cit.  (above,  p.  343  n.  8),  p.  140; 
pp.  156,  171. 

3  Op.  cit.  (above,  p.  353  n.  3),  p.  15. 


Fauchille,  op.  cit.  (above,  p.  344  n.  2), 
4  See  above,  p.  347. 
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Discharge  of  oil  into  the  sea  as  a  result  of  an  accident,1  such  as  the  Torrey  Canyon 
in  1967  and  the  Pacific  Glory  in  1970,  is  regrettable  and  perhaps  unavoidable,  though 
improved  seamanship,  traffic  separation  systems  and  new  collision  regulations  (an 
Intergovernmental  Maritime  Consultative  Organization’s  (I.M.C.O.)  conference  on 

*  ©  Alec  Samuels,  1971. 

1  The  bibliography  to  this  Note  is  as  follows:  Hansard,  H.C.,  vol.  805,  cols.  572-620,  30  Octo¬ 
ber  1 970  (second  reading);  Standing  Committee  D,  17  and  19  November  and  3  December  1970; 
H.L.,  vol.  314,  cols.  1071-9,  28  January  1971  (second  reading);  vol.  315,  cols.  47-60,  9  February 
1971  (committee);  vol.  315,  cols.  1177— 1203,  25  February  1971  (report);  v°h  3X6>  cols.  177—91, 
11  March  1971  (third  reading);  H.C.,  vol.  815,  cols.  615-40,  7  April  1971;  H.L.,  vol.  317,  cols. 
411—27,  8  April  1971.  Faulkner  Committee  Report  (16  July  1953)-  International  Convention  for 
the  Prevention  of  Pollution  at  Sea  by  Oil  (London,  i954)>  United  Nations  Treaty  Series,  vol.  327 
(1959),  p.  3 ;  United  Kingdom  Treaty  Series,  No.  56  (1958),  Cmnd.  595  and  Cmnd.  9 1 97-  Amend¬ 
ments  to  the  International  Convention  for  the  Prevention  of  Pollution  of  the  Sea  by  Oil  (London 
1954),  Miscellaneous  No.  23  (1962),  Cmnd.  1801.  International  Conference  on  the  Prevention  of 
Pollution  of  the  Sea  by  Oil  (I.M.C.O.  Publication,  1962).  Resolution  to  Amend  the  International 
Convention  for  the  Prevention  of  Pollution  of  the  Sea  by  Oil  of  1954  (I97°)>  Cmnd.  4347-  Final 
Act  of  the  International  Legal  Conference  on  Marine  Pollution  Damage  (Brussels,  1969),  including 
the  International  Convention  relating  to  Intervention  on  the  High  Seas  in  Cases  of  Oil  Pollution 
Casualties  and  International  Convention  on  Civil  Liability  for  Oil  Pollution  Damage,  Miscel¬ 
laneous  No.  8  (1970),  Cmnd.  4403.  I.M.C.O.  Bulletin.  Australia,  B.L.D.  (1970),  76.  Panama, 
ibid.,  68.  D.  H.  N.  Johnson,  ‘I.M.C.O.:  The  First  Four  Years’,  International  and  Comparative 
Lazv  Quarterly,  12  (1963);  pp.  31,  52-4.  G.  W.  Keeton  and  E.  D.  Brown,  The  Lessons  of  the 
Torrey  Canyon',  Current  Legal  Problems,  21  (1968),  pp.  94-136.  Consultative  Assembly  of 
Council  of  Europe  (December  1970).  Colombos,  International  Law  of  the  Sea  (6th  edn.,  pp.  43°~ 
6).  U.S.A.,  B.L.D.  (1970),  222,  133,  67.  McDougal  and  Burke,  The  Public  Order  of  the  Oceans 
(1963),  pp.’  848-51.  Report  of  the  Select  Committee  on  the  Torrey  Canyon.  Esso  Petroleum  v. 
Southport  Corporation  [1956],  A. C.  218.  Oil  Pollution  Act  1924  (LhS. A.).  Water  Quality  Improve¬ 
ment  Act,  1970,  (U.S.A.).  D.  H.  N.  Johnson,  ‘Pollution  of  the  Sea  by  Oil’,  in  Report  of  Conference 
on  Law  and  Science  (David  Davies  Memorial  Institute,  1964),  pp.  44“8-  Water  pollution  as  a  world 
problem  (David  Davies  Memorial  Institute,  197°)-  D-  W-  Bowett,  Law  of  the  Sea  (1966),  pp.  45~6. 
Geneva  Convention  on  the  High  Seas,  1958*  Art.  24.  Continental  Shelf  Convention,  1958,  rt. 
5  (7).  Continental  Shelf  Act,  1964,  s.  5.  Alec  Samuels,  ‘Continental  Shelf  Act,  1964’,  Developments 
in  the  Law  of  the  Sea  1958-1964,  pp.  155,  163-4.  Canadian  Shipping  Act,  1971.  F-A-O.  Rome 
Conference,  December  1970.  Alphacell  v.  Woodward,  [1972],  2  W.L.R.  1320;  [1972]  2  All  E.R. 
475,  H.L.— causation.  Oil  Pollution— Rylands  v.  Fletcher,  C.  W.  M.  Ingram  (1971),  121  N.L.J. 
183.  The  channel  separation  scheme  is  to  become  compulsory:  I.M.C.O.  Meeting  Marc  I971- 
Oil  in  Navigable  Waters  Act,  1971  (Commencement  No.  1),  Order  1971  S.I.  932.  ‘Current  Legal 
Developments’,  International  and  Comparative  Law  Quarterly,  20  (1971),  P-  579-  Prevention  ot 
Oil  Pollution  Act,  1971.  Report  of  the  Maritime  Safety  Committee  of  I.M.C.O.  on  its  1  wenty- 
Third  Session,  MSC  XXIII/19,  3°  March  1971-  R-  Y.  Jennings,  ‘A  Changing  International  Law 
of  the  Sea’,  [1972]  Cambridge  Law  Journal,  p.  32;  Convention  for  the  Prevention  of  Marine 
Pollution  by  Dumping  from  Ships  and  Aircraft  (Oslo,  1972);  V.  Petaccio,  ‘Water  Pollution  an  . 
the  Future  Law  of  the  Sea’,  International  and  Comparative  Law  Quarterly ,  21  (1972),  p.  *5  > 
Schachter  and  Server,  ‘Marine  Pollution  Problems  and  Remedies’,  65  (197O,  American  Journal  of 
International  Laiv,  p.  84. 
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this  subject  is  planned  for  1972)  can  reduce  the  incidence.  But  deliberate  discharge  of 
oil  into  the  sea  is  unforgivable.  Harbour  cleansing  facilities,  oil  and  water  separator 
machinery  and  the  ‘load  on  top’  technique  make  discharge  at  sea  quite  unnecessary; 
although  the  cost  of  water  separator  machinery  may  prove  expensive  if  not  prohibitive 
for  a  small  tanker.  It  is  estimated  that  approximately  600,000  tons  of  oil  are  deliberately 
discharged  into  the  sea  every  year. 

The  history  of  national  and  international  control  goes  back  a  long  way.  The  Oil  in 
Navigable  Waters  Act,  of  1922,  covered  territorial  waters.  Between  the  wars  attempts 
were  made  to  promulgate  and  to  enforce  voluntary  zones.  The  Faulkner  Committee 
reported  in  1953.  But  modern  control  dates  from  the  International  Convention  for 
the  Prevention  of  Pollution  at  Sea  by  Oil  (London,  1954),  which  now  has  forty-two 
parties,  including  such  high-tonnage  countries  as  Liberia  and  Japan.  The  British 
Government  has  a  good  record  of  prompt  implementation  in  municipal  law. 

The  1954  International  Convention  for  the  Prevention  of  Pollution  at  Sea  prohibited 
the  discharge  of  persistent  oil,  defined  as  crude  oil,  fuel  oil,  heavy  diesel  oil  and  lubri¬ 
cating  oil,  or  a  mixture  containing  100  parts  per  million  of  such  oil,  within  specified 
areas  known  as  prohibited  zones.  The  prohibited  zones  extended  generally  up  to  fifty 
miles  from  land,  with  wider  zones  in  specially  sensitive  areas  such  as  the  North  Sea 
and  the  Atlantic  Ocean.  There  were  exceptions  for  discharges  to  save  a  ship  and  to 
save  life  and  due  to  accidental  damage  or  leakage.  The  Convention  also  provided  for 
ships  to  carry  an  oil  record  book  in  which  certain  operations  involving  oil  carried  out 
on  board  would  be  recorded. 

The  1954  Convention  was  implemented  in  the  United  Kingdom  by  the  Oil  in 
Navigable  Waters  Act  of  1955.  The  Act  applied  the  provisions  of  the  Convention  to 
ships  registered  in  the  United  Kingdom.  The  Act  made  it  an  offence  for  oil  of  any 
description  to  be  discharged  into  the  United  Kingdom’s  territorial  waters  from  ships 
of  any  nationality  or  from  places  on  land.  It  provided  penalties  for  illegal  discharges 
of  oil  of  £1,000  for  summary  conviction  and  no  limit  upon  indictment.  It  also  dealt 
with  equipment  in  ships  to  prevent  oil  pollution,  with  the  keeping  of  records,  with 
matters  concerning  discharges  of  oil  in  harbours  and  facilities  for  the  reception  of  oily 
residues,  with  powers  of  inspection  and  a  number  of  general  administrative  matters. 

The  1962  International  Convention  for  the  Prevention  of  Pollution  at  Sea,  concluded 
under  the  aegis  of  I.M.C.O.,  amended  the  1954  Convention  and  came  into  force  in 
May  1967.  The  prohibited  zones  were  extended  to  one  hundred  miles  along  many 
coasts,  a  larger  Atlantic  zone  was  created,  and  the  whole  of  the  North  Sea  was  made 
a  prohibited  zone.  For  ships  over  20,000  gross  tons  the  discharge  of  oil  anywhere  at 
sea  was  prohibited,  not  only  in  the  prohibited  zones.  The  accepted  principle  was  that 
eventually  no  ship  should  discharge  persistent  oil  into  the  sea.  The  Convention  was 
extended  to  cover  all  tankers  down  to  150  tons  gross  tonnage,  and  it  was  agreed  to 
apply  the  provisions  of  the  Convention  as  far  as  practicable  and  reasonable  to  all  ships 
of  whatever  size  including  naval  vessels.  Reception  facilities  ashore  were  to  be  extended. 

The  1962  Convention  was  implemented  by  the  United  Kingdom  in  the  Oil  in 
Navigable  Waters  Act  of  1963-  In  1969  in  the  United  Kingdom  there  were  2,267 
inspections,  80  prosecutions,  77  convictions  and  £17,550  imposed  in  fines. 

Certain  limitations  appeared  in  the  1954  Convention  as  amended  in  1962.  The 
oil-water  concentration  of  the  discharge  100: 1,000,000  was  difficult  to  check  and  any¬ 
way  was  dangerously  high ;  and  the  existence  of  non-prohibited  zones  meant  that  oil 
might  lawfully  be  discharged  and  then  drift;  and  at  night,  or  in  bad  weather,  the 
unscrupulous  tanker  would  discharge  in  a  prohibited  zone  and  falsely  claim  to  have 
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discharged  in  a  non-prohibited  zone.  Furthermore,  the  ‘load-on-top’  technique  now 
practised  by  over  80  per  cent  of  tankers  rendered  discharge  at  sea  unnecessary.  New 
principles  were,  therefore,  laid  down  by  the  I.M.C.O.  Resolution  to  amend  the  Inter¬ 
national  Convention  for  the  Prevention  of  Pollution  at  Sea  (Brussels,  October  1969), 
to  come  into  force  twelve  months  after  the  ratification  by  two-thirds  of  the  signatories 
(Cmnd.  4347,  May  1970).  The  discharge  of  any  oil  from  the  cargo  spaces  of  tankers 
within  fifty  miles  of  land  was  totally  banned.  In  place  of  the  old  criterion  of 
100:1,000,000,  the  new  criterion  was  laid  down  which  is  an  instantaneous  rate  of 
60  litres  per  mile,  with  an  upper  limit  in  ballast  of  1 : 15,000  of  cargo-carrying  capacity. 
For  ships  other  than  tankers,  which  are  not  subject  to  the  total  ban  within  fifty  miles  of 
land,  it  was  agreed  that  discharges  must  have  an  oil  content  of  less  than  100: 1,000,000, 
as  well  as  meeting  the  60  litres  per  mile  criterion.  This  is  practicable  because  oily  water 
separators  can  readily  be  used  for  such  discharges.  Oil  record  books  must  contain 
a  fuller,  more  accurate  record  (see  Annex  to  1969  Amendments).  The  prohibited 
zones  principle  was  extended  so  as  to  make  the  whole  of  the  sea  a  single  prohibited 
zone. 

The  text  of  the  1969  amendment  to  Article  III  of  the  1954  text,  reads  as  follows: 


Article  III 

The  existing  text  of  Article  III  is  replaced  by  the  following: 

Subject  to  the  provisions  of  Articles  IV  and  V : 

(a)  the  discharge  from  a  ship  to  which  the  present  Convention  applies,  other  than  a 
tanker,  of  oil  or  oily  mixture  shall  be  prohibited  except  when  the  following  conditions 
are  all  satisfied: 

(i)  the  ship  is  proceeding  en  route ; 

(ii)  the  instantaneous  rate  of  discharge  of  oil  content  does  not  exceed  60  litres  per 
mile; 

(iii)  the  oil  content  of  the  discharge  is  less  than  100  parts  per  1,000,000  parts  of  the 
mixture ; 

(iv)  the  discharge  is  made  as  far  as  practicable  from  land; 

( b )  the  discharge  from  a  tanker  to  which  the  present  Convention  applies  of  oil  or  oily 
mixture  shall  be  prohibited  except  where  the  following  conditions  are  all  satisfied : 

(i)  the  tanker  is  proceeding  en  route ; 

(ii)  the  instantaneous  rate  of  discharge  of  oil  content  does  not  exceed  60  litres  per 
mile; 

(iii)  the  total  quantity  of  oil  discharged  on  a  ballast  voyage  does  not  exceed  1/15,000 
of  the  total  cargo -carrying  capacity; 

(iv)  the  tanker  is  more  than  50  miles  from  the  nearest  land; 

(c)  the  provisions  of  sub-paragraph  (b)  of  this  Article  shall  not  apply  to: 

(i)  the  discharge  of  ballast  from  a  cargo  tank  which,  since  the  cargo  was  last  carried 
therein,  has  been  so  cleaned  that  any  effluent  therefrom,  if  it  were  discharged  from 
a  stationary  tanker  into  clean  calm  water  on  a  clear  day,  would  produce  no  visible 
traces  of  oil  on  the  surface  of  the  water;  or 

(ii)  the  discharge  of  oil  or  oily  mixture  from  machinery  spare  bilges,  which  shall  be 
governed  by  the  provisions  of  sub-paragraph  (a)  of  this  Article. 

The  Oil  in  Navigable  Waters  Act  of  1971  incorporates  the  amended  1954  Conven¬ 
tion  into  the  United  Kingdom  municipal  law.  Regulations  under  the  1955  Act,  as 
amended,  will  apply  the  amended  1954  Convention  to  all  United  Kingdom  registered 
ships. 
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II.  Oil  in  Navigable  Waters  Act ,  1971 

It  is  an  offence  for  any  ship  registered  in  the  United  Kingdom  to  discharge  oil  or 
an  oily  mixture  into  any  part  of  the  sea  (s.  1).  Discharges  in  territorial  waters  are  covered 
by  the  1955  Act,  s.  1  (3).  Thus  in  effect  ships  will  be  compelled  to  use  the  ‘load  on  top 
technique.  The  Act  extends  to  all  ships  over  150  tons.  Both  the  owner  and  the  master 
are  liable.  Regulations  to  be  made  under  the  1955  Act,  s.  1  (3),  will  provide  exceptions 
for  the  new  internationally  permitted  discharge  instantaneous  rate  of  not  more  than 
60  litres  per  mile. 

Very  full  records  must  be  kept  of  the  receipt  and  discharge  of  oil  so  that  any  offence 
may  be  readily  detected  (s.  4).  Falsification  of  records  is  an  offence.  The  maximum 
penalty  for  an  offence  triable  summarily  (trial  on  indictment  is  not  normally  prac¬ 
ticable)  is  £50,000  (s.  7).  Recompense  may  be  made  out  of  the  fine  to  those  damaged 
(1955  Act,  s.  6).  The  fine  has  to  be  substantial,  because  otherwise  it  might  be  cheaper 
for  the  ship  to  discharge  at  sea  than  to  lose  a  day  or  more  in  cleaning  out  in  port. 

There  is  a  duty  to  report  discharge  of  oil  into  waters  of  harbours  (s.  5),  so  that 
information  may  be  available  in  order  to  alert  everybody.  The  legislation  deals  with  the 
discharge  of  oil  from  pipe-lines  or  as  a  result  of  operations  (s.  6),  and  the  Continental 
Shelf  Act  1964,  s.  5,  is  amended  so  that  a  drilling  rig  is  treated  as  though  it  were  a 
stationary  ship.  Defective  drilling  is  a  serious  potential  pollution  risk.  A  special  defence 
is  available  (s.  3  (3)),  namely  that  the  discharge  was  not  due  to  the  want  of  reasonable 
care,  and  this  basic  test  of  reasonable  care  is  applied  to  failure  to  discover  the  leakage 
as  well  as  action  taken  when  the  leakage  is  discovered.  The  owner  and  master  have  a 
defence  if  they  show  that  the  discharge  took  place  in  the  course  of  oil-transfer  opera¬ 
tions  and  was  caused  by  the  act  or  omission  of  a  person  in  charge  of  apparatus  on 
another  vessel  or  on  land  (s.  2).  The  trespasser  on  land  causing  an  oil  discharge  is 
liable  (s.  2). 

Ideas  for  future  development  of  methods  of  dealing  with  the  problem  include: 
(1)  National  and  international  oil-protection  vessels,  by  analogy  with  fishery  protection 
vessels.  (2)  National  and  international  air  patrols  to  detect  oil  slicks.  (3)  Power  to  arrest 
a  ship  in  port  for  oil  pollution  criminal  and  civil  infractions.  (4)  A  system  of  clean 
certificate  to  be  issued  before  any  ship  may  leave  any  port,  thus  compelling  the  ‘load- 
on-top’  technique  to  be  used. 

The  Maritime  Safety  Committee  of  I.M.C.O.  (MSC  XXIII/19,  30  March  1971) 
is  drafting  regulations  about  the  method  of  construction  of  large  tankers,  such  as 
division  into  compartments  or  tanks.  They  propose  to  enforce  them  by  (i)  requiring 
a  party  not  accepting  them  to  cease  to  be  a  party;  (ii)  by  requiring  States  which  are 
parties  to  refuse  facilities  to  States  not  complying;  and  (iii)  by  making  them  in  effect 
retroactive  by  not  allowing  for  the  time  lag  between  designing  and  launching  a  large 
tanker.  A  new  article  to  the  1954  Convention  is  proposed. 

The  Acts  of  1955,  1963  and  1971  are  now  consolidated  in  the  Prevention  of  Oil 
Pollution  Act,  1971  (with  a  table  of  derivations). 


III.  Shipping  Casualties 

Arising  out  of  the  Torrey  Canyon  disaster,  the  Brussels  International  Convention 
Relating  to  Intervention  on  the  High  Seas  in  Cases  of  Oil  Pollution,  1969,  authorizes 
governmental  action  on  the  high  seas  to  prevent  large-scale  oil  pollution  (Cmnd.  4403). 
The  Pacific  Glory  revealed  the  need  for  comparable  powers  in  respect  of  shipping 
casualties  in  territorial  or  internal  waters  and  in  respect  of  British  ships  anywhere  on  the 
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high  seas.  Legislation  is  not  strictly  necessary  with  regard  to  actions  concerning  foreign 
ships  on  the  high  seas,  because  of  the  defence  of  act  of  State,  but  since  such  a  defence 
is  not  available  within  the  jurisdiction,  or  against  a  British  ship,  legislation  is  necessary 
to  cover  these  cases.  However,  to  avoid  doubt,  the  United  Kingdom  Government  has 
taken  power  to  deal  with  foreign  ships  which  may  be  involved  in  an  accident  and  create 
the  risk  of  pollution  from  a  point  outside  territorial  waters.  By  order  in  council  the 
Secretary  of  State  may  give  directions  as  may  be  specified.  Directions  may  thus  be 
applied  to  oil  tankers  of  a  particular  size  or  in  specified  areas  such  as  the  Goodwin 
Sands  or  the  entire  English  Channel.  The  power  is  intended  to  be  used  in  respect  of 
waters  adjacent  to  territorial  waters  and  not  on  the  high  seas  generally.  How  far  is  the 
hallowed  principle  of  the  freedom  of  the  seas  compatible  with  the  need  for  coastal 
States  to  take  preventive  action  against  the  risk  of  oil  pollution  ?  These  powers  are  now 
embodied  in  the  Oil  in  Navigable  Waters  Act  of  1971,  s.  8,  modelled  on  the  1969 
Brussels  International  Convention  Relating  to  Intervention  on  the  High  Seas  in  Cases 
of  Oil  Pollution  Including  the  Safeguards. 

Where  an  accident  has  occurred  to,  or  in,  a  ship  and,  in  the  opinion  of  the  Secretary 
of  State  for  Trade  and  Industry,  oil  from  the  ship  will,  or  may,  cause  large-scale 
pollution  in  the  United  Kingdom  or  in  the  waters  in,  or  adjacent  to,  the  United  King¬ 
dom  up  to  the  seaward  limits  of  territorial  waters  and  beyond,  and  where,  in  the 
opinion  of  the  Secretary  of  State,  the  use  of  the  powers  conferred  is  urgently  necessary, 
the  Secretary  of  State  may  issue  directions  to  the  owner,  master  or  salvor  relating  to 
the  movement  of  the  ship,  discharge  of  cargo  and  salvage  measures  (s.  8).  For  instance, 
the  first  salvor  on  the  scene  might  be  trying  to  stop  other  salvors  rendering  assistance. 
But  consultation  rather  than  direction  will  be  used  wherever  possible. 

If  this  proves  inadequate,  the  Secretary  of  State  may  take  direct  action  including 
taking  control  of  the  ship  or  sinking  or  destroying  it.  Naturally  everybody  must  use  his 
best  endeavours  to  avoid  any  risk  to  human  life.  The  maximum  penalty  for  failing  to 
observe  a  direction,  or  for  wilful  obstruction,  is  £50,000.  In  defence  the  accused  may 
plead  that  he  has  used  all  due  diligence  to  ensure  compliance  with  the  direction,  or 
that  he  had  reasonable  cause  for  believing  that  compliance  with  the  direction  would 
have  involved  a  serious  risk  to  human  life.  The  fact  that  directions  may  apply  to  a  ship 
not  registered  in  the  United  Kingdom  and  for  the  time  being  outside  United  Kingdom 
territorial  waters,  means  that  they  are  clearly  going  beyond  existing  international  law 
and  the  provisions  of  the  1969  Convention.  Compensation  is  recoverable  from  the 
Government  if  direct  action  was  not  reasonably  necessary  to  prevent  or  reduce  oil 
pollution,  or  the  risk  of  pollution,  or  was  such  that  the  good  it  did,  or  was  likely  to 
do,  was  disproportionately  less  than  the  expense  incurred  or  damage  suffered  as  a 
result  of  the  action,  taking  account  of  the  extent  and  risk  of  oil  pollution  if  the  action 
had  not  been  taken,  the  likelihood  of  the  action’s  being  effective,  and  the  extent  of  the 
damage  which  has  been  caused  by  the  action  (schedule  2,  para.  1). 


IV.  Civil  Liability 

A  civil  action  lies  at  the  suit  of  any  person  damaged  by  oil  pollution.  At  present 
the  limit  is  £28  per  ton  with  no  ceiling.  The  Tanker  Owners  Voluntary  Agreement 
concerning  Liability  for  Oil  Pollution  (T.O.V.A.L.O.P.)  provides  for  £42  ($100) 
per  gross  registered  ton  with  a  ceiling  of  £4-2  m.  ($10  m.).  From  1  April  1971  the  inter¬ 
national  oil  industry  has  set  up  a  voluntary  fund  to  pay  compensation  beyond  what  is 
available  under  national  legislation  and  T.O.V.A.L.O.P.  up  to  a  maximumper  incident 
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of  £12-25  m.  ($30  m.).1  The  International  Convention  on  Civil  Liability  for  Oil 
Pollution  Damage,  signed  in  Brussels  in  November  1969  (Cmnd.  4403),  but  not  yet 
in  force,  provides  for  £56  ($135  or  2,000  gold  francs) per  ton  with  a  ceiling  of  £5-8  m. 
($14  m.  or  210  m.  gold  francs).  The  Convention  is  to  enter  into  force  ninety  days 
after  ratification  by  eight  States,  including  five  with  at  least  1  million  gross  tons  of 
tankers  each.  It  was  signed  by  nineteen  countries  in  November  1969  and  a  further  ten 
have  joined  since.  No  country  has  yet  ratified. 

The  Merchant  Shipping  (Oil  Pollution)  Act,  1 97 1 ,2  enables  the  United  Kingdom 
Government  to  give  effect  to  the  Convention. 

The  Act  deals  with  liability  and  compensation  and  arises  directly  out  of  the  7  orrey 
Canyon  incident,  in  which  only  about  £3  m.  was  recovered  in  respect  of  damage 
estimated  at  about  £6  m.  That  case  raised  doubts  about  liability  for  ‘clean  up  costs,  the 
limitation  of  liability  was  shown  to  be  rather  low,  and  there  were  jurisdictional  doubts. 
The  three  principal  features  of  the  new  law  are  strict  liability,  a  higher  limited  liability 
and  compulsory  insurance. 

Strict  liability  is  a  doctrine  not  much  favoured  by  the  common  law,  but  it  favours 
the  victim  and  provides  a  clear  answer  on  liability  and  the  Convention  principle  has 
been  followed.  But  the  shipowner  has  a  defence  if  he  proves  that  the  discharge  or 
escape  (a)  resulted  from  an  act  of  war,  hostilities,  civil  war,  insurrection  or  an  excep¬ 
tional,  inevitable  and  irresistible  natural  phenomenon  [szc] ;  or  ( b )  was  due  wholly  to 
anything  done  or  left  undone  by  another  person,  not  being  a  servant  or  agent  of  the 
owner,  with  intent  to  do  damage;  or  ( c )  was  due  wholly  to  the  negligence  or  wrongful 
act  of  a  government  or  other  authority  in  exercising  its  function  of  maintaining  lights 
or  other  navigational  aids  for  the  maintenance  of  which  it  was  responsible  (s.  2).  Thus 
in  common  law  terminology  the  defences  available  are  act  of  God,  deliberate  act  or 
omission  by  a  third  party,  e.g.  sabotage  by  a  person  outside  the  ship,  and  negligence  in 
respect  of  lights  or  other  navigational  aids.  Liability  for  oil  pollution  extends  to  any 
damage  caused  in  the  United  Kingdom  by  contamination  resulting  from  the  discharge 
or  escape  and  to  the  cost  of  any  measures  reasonably  taken  after  the  discharge  or 
escape  for  the  purpose  of  preventing  or  reducing  any  such  damage  in  the  United  King¬ 
dom  and  to  any  damage  caused  in  the  United  Kingdom  by  any  measures  so  taken  (s.  1). 
The  liability  is  that  of  the  owner,  not  his  servants  or  agents  or  salvors  acting  with  the 
agreement  of  the  owner  (s.  3).  Proceedings  must  be  brought  within  three  years  of  the 
damage  or  six  years  of  the  incident  (s.  9).  Fortunately  modern  scientific  analysis  can 
more  readily  identify  the  source  of  oil  slicks. 

Where  the  strict  liability  principle  does  not  apply,  e.g.  where  through  the  carelessness 
of  the  crew  fuel  oil  is  discharged  or  escapes  from  the  bunkers  of  a  dry-cargo  ship  or 
a  tanker  in  ballast  then  anybody  or  any  authority  who  has  taken  measures  to  clear  up 
the  pollution,  e.g.  the  owner  of  a  neighbouring  beach,  will  be  able  to  recover  the  cost 
of  those  measures  (s.  15). 

The  limit  of  liability,  except  where  there  is  ‘actual  fault  or  privity’,  is  raised  (s.  4) 
to  £56  (2,000  gold  francs) ton  up  to  a  ceiling  of  £5-8  m.  (210  m.  gold  francs).  Where 
there  is  payment  into  court,  the  court  may  order  the  release  of  any  ship  arrested  (s.  6). 

1  Contract  Regarding  an  Interim  Supplement  to  Tanker  Liability  for  Oil  Pollution 
(C.R.I.S.T.A.L.). 

2  Hansard,  H.L.,  vol.  314,  cols.  1079-89,  28  January  1971;  vol.  315,  cols.  19-27,  33-47, 
9  February  1971  (committee);  vol.  315,  cols.  1171-4,  25  February  (third  reading) ;  H.C.,  vol.  816, 
cols.  1576-1612,  5  May  1971  (second  reading);  Standing  Committee  (G)  29  June  1971;  H.C., 
vol.  821,  cols.  109-27,  12  July  1971  (report).  International  Convention  on  Civil  Liability  for 
Oil  Pollution  Damage  (Brussels),  Cmnd.  4403. 
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There  is  to  be  compulsory  insurance  against  liability  for  pollution  (s.  io)  with  direct 
recourse  against  the  insurer  (s.  12),  a  principle  not  favoured  in  the  common  law,  and 
in  addition  the  insurer  can  plead  only  the  defences  that  would  have  been  available  to 
the  shipowner  against  the  victim  and  not  any  defences,  e.g.  misrepresentation,  that  the 
insurer  might  or  would  have  had  against  the  shipowner.  A  ship  carrying  more  than 
2,000  tons  of  persistent  oil  in  bulk  on  entering  or  leaving  a  United  Kingdom  port  or 
terminal  will  be  required  to  have  a  certificate  of  insurance  or  other  security  issued  or 
approved  by  the  Secretary  of  State.  United  Kingdom  registered  ships  will  be  required 
to  carry  the  certificate  of  insurance  everywhere.  The  incentive  to  obtain  a  certificate  is 
that  otherwise  ports  will  be  barred.  Certificates  issued  by  Convention  countries  will 
be  accepted.  Non-convention  countries  will  have  to  fulfil  conditions  laid  down  by  the 
Minister  by  regulation.  There  is  a  maximum  fine  of  £35,000  for  not  carrying  a  certi¬ 
ficate  and  £400  for  failure  to  produce  an  existing  certificate.  I.M.C.O.  is  working  on 
a  proposed  international  compensation  fund  for  oil  pollution  damage  to  be  financed 
by  the  oil  industry.  If  the  damage  is  caused  in  the  United  Kingdom  the  Admiralty 
Court  will  have  jurisdiction  in  rem  (s.  13),  and  there  is  provision  for  the  mutual  regis¬ 
tration  and  enforcement  of  judgments  in  Convention  countries  (s.  13). 

The  Act  goes  further  than  the  Convention  in  that  it  makes  special  provision  for  clean¬ 
up  costs  in  certain  cases  not  covered  by  the  Convention,  e.g.  where  fuel  oil  is  spilled 
from  a  dry-cargo  vessel.  It  also  applies  to  all  ships  and  not  just  sea-going  vessels. 

The  advantages  of  the  new  legislation  will  be  that  liability  and  limitation  provisions 
will  be  more  advantageous  to  the  claimant,  who  will  have  a  better  chance  of  pursuing 
claims,  there  will  be  better  protection  against  ships  passing  but  not  calling  at  the 
United  Kingdom,  e.g.  oil  tankers  passing  to  and  from  western  Europe,  and  finally  the 
chance  of  greater  uniformity  in  the  law  of  the  various  countries  and  fewer  unilateral 
actions. 


DECISIONS  OF  BRITISH  COURTS  DURING 
1970-1971  INVOLVING  QUESTIONS  OF  PUBLIC 
OR  PRIVATE  INTERNATIONAL  LAW 


A.  Public  International  Law* 

Municipal  laze — relation  to  treaty 

Case  No.  I.  Woodend  (K.  V.  Ceylon)  Rubber  and  Tea  Co.  Ltd.  v.  Commissioner  of 
Inland  Revenue ,  [1971]  A.C.  321,  P.C.  The  issues  in  this  case  included  the  construction 
of  the  expression  ‘non-resident  company’  in  section  53c  of  the  Income  Tax  (Amend¬ 
ment)  Act,  1959,  of  Ceylon.  The  contention  of  the  appellant  company  was  that  the 
provisions  of  section  53c  were  in  various  respects  in  breach  of  the  agreement  set  out  in 
the  Double  Taxation  Relief  (Taxes  on  Income)  (Ceylon)  Order,  1950,  given  the  force 
of  law  in  Ceylon  by  the  Double  Taxation  (Relief)  Act,  195°-  The  Judicial  Committee 
resolved  the  conflict  between  the  two  statutes,  in  so  far  as  there  was  one,  on  the  basis 
that  any  part  of  the  1950  Act  which  was  inconsistent  with  the  1959  Act  must  be  regarded 
as  having  been  impliedly  repealed  by  the  latter.  The  difficult  task  was  to  determine  the 
inconsistency.  The  1959  Act  employed  the  general  expression  non-resident  company 
and,  on  its  face  at  least,  did  not  embody  the  exclusion  of  those  non-resident  companies 
within  the  scope  of  the  1950  Agreement.  In  reaching  the  conclusion  that  the  general 
words  in  the  1959  Act  must  receive  their  full  meaning,  their  lordships  referred  briefly 
to  the  decision  of  the  House  of  Lords  in  I.R.C.  v.  Collco  Dealings  Ltd.1  In  that  case 
a  similar  issue  arose  and  their  lordships  declined  to  accept  that  any  useful  aid  could  be 
obtained  from  the  principle  that  the  legislature  is  presumed  not  to  intend  to  depart 
from  the  international  obligations  accepted  by  the  United  Kingdom.  The  unsatisfac¬ 
tory  nature  of  certain  dicta  in  I.R.C.  v.  Calico  Dealings  Ltd.  has  been  the  subject  of 
comment  by  Dr.  Bowett  in  a  previous  volume  of  the  Year  Book .- 

Jurisdiction — criminal  law — demand  with  menaces— letter  posted  in  England  and  received 
abroad 

Case  No.  2.  Treacy  v.  Director  of  Public  Prosecutions ,  [1971]  A.C.  537,  C.A.  and 
H.L.  In  this  appeal  the  question  of  law  for  decision  by  the  House  of  Lords  was  as 
follows:  ‘.  .  .  whether,  when  a  person  with  a  view  to  gain  for  himself  or  with  intent  to 
cause  loss  to  another  makes  an  unwarranted  demand  with  menaces  by  letter  posted  in 
England  and  received  by  the  intended  victim  in  West  Germany,  the  person  can  be 
tried  in  England  on  a  charge  under  section  21  of  the  Theft  Act,  1968. 

The  definition  of  the  offence  referred  to  and  other  definitions  in  the  Theft  Act  do 
not  refer  to  any  geographical  limitation  on  where  the  conduct  takes  place  or  where  its 
consequences  take  effect.  The  appellant  was  tried  at  the  Central  Criminal  Court  and 
convicted  on  a  plea  of  guilty.  He  then  appealed  on  the  ground  that  the  court  of  trial 
had  lacked  jurisdiction  to  try  the  offence.  In  the  Court  of  Appeal  the  appellant  relied 
upon  the  territorial  principle  of  criminal  law  in  England  and  contended  further  that 

*  ©  Dr.  Ian  Brownlie,  1971-2.  , 

1  [1062!  A.C.  1.  In  the  present  case  part  of  the  speech  of  Lord  Radcliffe  (at  p.  23)  is  quoted. 

2  37(1961),  p.  548.  See  also  The  Interpretation  of  Statutes,  H.M.S.O.,  Law  Com.  No.  21;  Scot. 
Law  Com.  No.  11,  1969,  paras.  74-6,  in  particular,  para.  75  n.  166. 
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the  test  of  jurisdiction  was  to  determine  the  place  where  the  last  constituent  element  of 
the  offence  occurred.  The  Court  of  Appeal  assumed,  without  deciding,  that  the  last 
constituent  element  determined  the  place  where  the  offence  was  committed  and 
proceeded  to  dismiss  the  appeal.  The  principal  elements  in  this  decision  were  the  view 
that  the  nature  of  the  demand  justified  the  conclusion  that  it  occurs  without  being 
communicated  to  the  other  person  and  a  reference  to  the  substantial  mischief  aimed  at 
by  the  section  or  offence  namely,  the  mere  utterance  of  the  threat. 

The  House  of  Lords  also  dismissed  the  appeal  but  with  two  dissenting  speeches  by 
Lords  Reid  and  Morris.  With  the  exception  of  Lord  Diplock,  their  Lordships  avoided 
approaching  the  precise  issue  of  jurisdiction  as  a  matter  of  inter-State  competence.  The 
case  was  considered  exclusively  in  relation  to  the  words  of  the  relevant  section  of  the 
Theft  Act  and  the  question  thus  was:  what  acts  had  Parliament  made  punishable? 
Lords  Hodson,  Guest  and  Diplock  were  of  the  view  that  the  offence  of  blackmail  was 
committed  when  the  letter  was  posted  in  England.  Lords  Reid  and  Morris  considered 
that  the  demand  was  not  made  until  the  letter  was  received  in  Germany.  The  particulars 
of  the  offence  of  which  the  appellant  was  convicted  referred  only  to  the  events  of  the 
day  on  which  the  letter  was  posted. 

Lord  Diplock  took  up  the  broader  question  of  jurisdiction  in  the  following  passages : 

The  Parliament  of  the  United  Kingdom  has  plenary  power,  if  it  chooses  to  exercise 
it,  to  empower  any  court  in  the  United  Kingdom  to  punish  persons  present  in  its  terri¬ 
tories  for  having  done  physical  acts  wherever  the  acts  were  done  and  wherever  their 
consequences  took  effect.  When  Parliament,  as  in  the  Theft  Act,  1968,  defines  new  crimes 
in  words  which  as  a  matter  of  language  do  not  contain  any  geographical  limitation  either 
as  to  where  a  person’s  punishable  conduct  took  place  or,  when  the  definition  requires  that 
the  conduct  shall  be  followed  by  specified  consequences,  as  to  where  those  consequences 
took  effect,  what  reason  have  we  to  suppose  that  Parliament  intended  any  geographical 
limitation  to  be  understood? 

The  only  relevant  reason,  now  that  the  technicalities  of  venue  have  long  since  been 
abolished,  is  to  be  found  in  the  international  rules  of  comity  which,  in  the  absence  of 
express  provision  to  the  contrary,  it  is  presumed  that  Parliament  did  not  intend  to  break. 
It  would  be  an  unjustifiable  interference  with  the  sovereignty  of  other  nations  over  the 
conduct  of  persons  in  their  own  territories  if  we  were  to  punish  persons  for  conduct 
which  did  not  take  place  in  the  United  Kingdom  and  had  no  harmful  consequences 
there.  But  I  see  no  reason  in  comity  for  requiring  any  wider  limitation  than  that  on  the 
exercise  by  Parliament  of  its  legislative  power  in  the  field  of  criminal  law. 

9  here  is  no  rule  of  comity  to  prevent  Parliament  from  prohibiting  under  pain  of  punish¬ 
ment  persons  who  are  present  in  the  United  Kingdom,  and  so  owe  local  obedience  to  our 
law,  from  doing  physical  acts  in  England,  notwithstanding  that  the  consequences  of 
those  acts  take  effect  outside  the  United  Kingdom.  Indeed,  where  the  prohibited  acts 
are  of  a  kind  calculated  to  cause  harm  to  private  individuals  it  would  savour  of  chauvinism 
rather  than  comity  to  treat  them  as  excusable  merely  on  the  ground  that  the  victim  was 
not  in  the  United  Kingdom  itself  but  in  some  other  State. 

Nor,  as  the  converse  of  this,  can  I  see  any  reason  in  comity  to  prevent  Parliament  from 
rendering  liable  to  punishment,  if  they  subsequently  come  to  England,  persons  who  have 
done  outside  the  EJnited  Kingdom  physical  acts  which  have  had  harmful  consequences 
on  victims  in  England.  The  State  is  under  a  correlative  duty  to  those  who  owe  obedience 
to  its  laws  to  protect  their  interests  and  one  of  the  purposes  of  criminal  law  is  to  afford 
such  protection  by  deterring,  by  threat  of  punishment,  conduct  by  other  persons  which 
is  calculated  to  harm  those  interests.  Comity  gives  no  right  to  a  State  to  insist  that  any 
person  may  with  impunity  do  physical  acts  in  its  own  territory  which  have  harmful  con¬ 
sequences  to  persons  within  the  territory  of  another  State.  It  may  be  under  no  obligation 
in  comity  to  punish  those  acts  itself  but  it  has  no  ground  for  complaint  in  international  law 
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if  the  State  in  which  the  harmful  consequences  had  their  effect  punishes,  when  they  do 
enter  its  territories,  persons  who  did  such  acts.  .  .  d 

The  source  of  any  presumption  that  Parliament  intended  that  the  right  created  by  the 
Act  to  punish  conduct  should  be  subject  to  some  territorial  limitation  on  where  the  con¬ 
duct  takes  place  or  its  consequences  take  effect,  can,  in  my  view,  only  be  the  rules  of 
international  comity.  And  the  extent  of  the  limitation,  where  none  has  been  expressed 
in  words,  can  only  be  determined  by  considering  what  compliance  with  those  rules 
requires.  I  can  leave  aside  the  question  of  territorial  limitation  as  between  jurisdictions 
(England  and  Wales,  Scotland  and  Northern  Ireland  etc.)  within  the  United  Kingdom, 
for  this  depends  on  constitutional  practice,  not  on  international  comity.  For  reasons 
I  have  stated  earlier,  the  rules  of  international  comity,  in  my  view,  do  not  call  for  more 
than  that  each  sovereign  State  should  refrain  from  punishing  persons  for  their  conduct 
within  the  territory  of  another  sovereign  State,  where  that  conduct  has  had  no  harmful 
consequences  within  the  territory  of  the  State  which  imposes  the  punishment.  I  see  no 
reason  for  presuming  that  Parliament,  in  enacting  the  Theft  Act,  1968,  intended  to  make 
the  offences  which  it  thereby  created  subject  to  any  wider  exclusion  than  this.  In  my  view, 
where  the  definition  of  any  such  offence  contains  a  requirement  that  the  described  conduct 
of  the  accused  should  be  followed  by  described  consequences  the  implied  exclusion  is 
limited  to  cases  where  neither  the  conduct  nor  its  harmful  consequences  took  place  in 
England  or  Wales.  It  follows  that,  even  if  the  definition  of  ‘blackmail’  in  s.  21  of  the  Act 
falls  into  the  category  of  offences  in  which  the  physical  acts  of  the  accused  must  be 
followed  by  consequences  occurring  after  completion  of  those  acts,  it  is  sufficient  to 
constitute  the  offence  of  blackmail  if  either  the  physical  acts  are  done  or  their  consequences 
take  effect  in  England  or  Wales.2 

The  considerations  set  forth  by  Lord  Diplock  make  good  sense  in  respect  of  offences 
of  a  common  type  reflecting  moral  standards  which  are  sufficiently  international  and 
fact  situations  akin  to  the  classic  case  of  the  murderer  firing  at  his  victim  across  a 
frontier.  In  other  contexts,  the  reference  to  ‘harmful  consequences  within  the  territory’, 
of  the  State  imposing  the  punishment  is  vague  and  unhelpful.  It  is  to  be  doubted  if 
Lord  Diplock  intended  to  nourish  the  ‘effects’  doctrine  of  jurisdiction  to  be  found  in 
the  well-known  American  jurisprudence  on  extra-territorial  jurisdiction.3 


Jurisdiction— criminal  law— attempt  to  obtain  property  by  deception— letter  posted  in 
Northern  Ireland  and  received  in  England 


Case  No.  3.  Regina  v.  Baxter,  [1972]  Q.B.  I.  C.A.  The  defendant  had  been  convicted 
at  Liverpool  Crown  Court  on  three  counts  of  attempting  to  obtain  property  by  decep¬ 
tion.  The  charges  related  to  representations  made  in  three  letters  posted  in  Northern 
Ireland  to  football  pools  promoters  in  England.  Before  the  trial  the  defendant  made 
a  plea  to  the  jurisdiction  on  the  ground  that  the  offences  were  complete  at  the  time 
when  the  letters  were  posted  and  that  they  were  therefore  not  triable  in  England.  At  the 
Crown  Court  Judge  Lyons  found  in  favour  of  the  Crown  on  the  plea  to  the  jurisdiction. 

The  appeal  on  the  issue  of  jurisdiction  was  dismissed.  The  Court  of  Appeal  con¬ 
sidered  the  matter  primarily  as  one  of  examination  of  the  elements  of  the  offence  of 
attempt.  In  the  circumstances  the  receipt  of  the  letters  constituted  an  attempt.  Sachs 
L.J.  giving  the  judgment  of  the  court,  also  explained  the  conclusion  in  another  way: 
‘An  alternative  but  no  less  effective  way  of  expressing  the  matter  is  to  say  that  he  who 
dispatches  a  missile  or  a  missive  arranges  for  its  transport  and  delivery  (essential  parts 
of  the  attempt)  and  is  thus  committing  part  of  the  crime  within  the  jurisdiction  by  the 


1  pp.  561-2. 

3  See  Jennings,  this  Year  Book,  33  (i957)>  PP- 
p.  9  at  pp.  100-8. 


146-75  ;  Mann,  Recueil  des  cours, 


2  P-  564- 
in  (1964-I), 


396  DECISIONS  OF  BRITISH  COURTS  DURING  1970-1971 

means  which  he  has  arranged.’  The  judgment  contains  several  references  to  Regina 
v.  Treacy.1  In  such  a  context  Sachs  L.J.  adopts  the  remarks  of  Lord  Diplock2  in  that 
case  to  the  effect  that  in  modern  times  ‘the  only  substantial  foundation  [of  the  rule 
relating  to  jurisdiction]  is  based  on  international  comity  which  leans  against  the  courts 
of  this  country  punishing  those  who  in  another  country  have  done  something  which 
neither  has  caused  nor  could  cause  injury  to  persons  or  property  here’.3  Clearly  there 
is  an  international  standard  in  these  matters  and  at  times  it  may  be  difficult  to  apply 
that  standard  to  inchoate  offences.  The  decision  in  Baxter  is  reasonably  straightforward. 
However,  the  reasoning  is  unsatisfactory  in  one  inevitable  respect:  the  issue  of  juris¬ 
diction  is  considered,  as  in  Treacy,  only  in  the  interstices  of  the  components  of  the 
offence.4  In  any  case,  for  the  United  Kingdom  the  matter  was  intra-mural. 


Sovereign  immunity — status  of  province  of  New  Brunswick — statutory  body  with  power 
to  promote  industrial  development. 


Case  No.  4.  Mellenger  and  Atiother  v.  New  Brunswick  Development  Corporation, 
[1971]  1  W.L.R.  603,  C.A.  The  plaintiffs  wished  to  sue  the  New  Brunswick  Develop¬ 
ment  Corporation  and,  as  the  Corporation  had  no  place  of  business  in  England,  they 
sought  leave  to  issue  a  writ  and  serve  notice  of  the  writ  on  the  Corporation  out  of  the 
jurisdiction.  In  the  Court  of  Appeal  the  Corporation,  in  applying  to  set  aside  the  writ, 
took  the  point  that  the  Corporation  was  an  arm  of  the  Government  of  the  Province 
of  New  Brunswick  and  therefore  was  entitled  to  sovereign  immunity.  This  plea  suc¬ 
ceeded  and  the  action  was  dismissed. 


The  decision  raises  a  question  of  some  importance  which  is  not  infrequently  before 
the  courts.  Their  lordships  first  of  all  considered  the  status  of  the  Province  of  New 
Brunswick.  Lord  Denning  M.R.  dealt  with  the  matter  thus:5  ‘It  was  suggested  by 
counsel  for  the  plaintiffs  that  the  Province  of  New  Brunswick  does  not  qualify  as  a 
sovereign  State  so  as  to  invoke  the  doctrine  of  sovereign  immunity.  But  the  authorities 
show  decisively  the  contrary.  The  British  North  America  Act,  1867,  gave  Canada  a 
federal  constitution.  Under  it  the  powers  of  government  were  divided  between  the 
dominion  government  and  the  provincial  governments.  .  .  .  Each  provincial  govern¬ 
ment,  within  its  own  sphere,  retained  its  independence  and  autonomy,  directly  under 
the  Crown.  The  Crown  is  sovereign  in  New  Brunswick  for  provincial  powers,  just  as 
it  is  sovereign  in  Canada  for  dominion  powers ;  see  Maritime  Bank  of  Canada  (Liqui¬ 
dators)  v.  Receiver-General  of  New  Brunswick.6  It  follows  that  the  Province  of  New 
Brunswick  is  a  sovereign  State  in  its  own  right,  and  entitled,  if  it  so  wishes,  to  claim 
sovereign  immunity.’ 

This  conclusion  is  contrary  to  a  certain  amount  of  authoritative  opinion,  although 
there  is  no  contrary  English  decision.  The  Restatement  of  the  Foreign  Relations  Law 
of  the  United  States  takes  the  position  that  ‘a  constituent  unit  or  political  subdivision 
of  a  foreign  State  is  not  entitled  to  immunity’,?  and  the  pertinent  ‘Comment’  reads  in 
part:  ‘The  immunity  of  a  State  is  inapplicable  wherever  the  entity  claiming  immunity 
has  no  independent  existence  as  a  State  in  the  conduct  of  foreign  relations  even  though 


■  Above,  p.  393-  2  [1971]  A.C.  at  pp.  561-2.  3  p. 

This  is  also  in  substance  the  approach  adopted  in  The  Law  Commission  Published  Working 
Paper  No.  29;  subject  3:  Territorial  and  Extraterritorial  Extent  of  the  Criminal  Law  (10701 

paras.  92  9-  5  At  pp.  595-6.  His  view  was  shared  by  Salmon  and  Phillimore  L.JJ 

L1892]  A.C.  437.  JJ 

7  ^CSt^5nent  ofth®  Law.  Second,  Foreign  Relations  Law  of  the  United  States  (1965)  para  67 

fi969)SpVC)iteman’  D>geSt'  V°L  6’  P'  589 ;  Friedmann>  Lissitzyn  and  Pugh,  International  Law 
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it  exercises  some  degree  of  sovereignty  in  domestic  affairs.  Thus,  neither  a  munici¬ 
pality  nor  a  member  of  a  federated  State  is  entitled  to  the  immunity  of  a  foreign  State. 
The  test  in  every  case  is  whether  the  entity  claiming  immunity  is  a  State.  .  . 

The  decisions  of  municipal  courts  in  various  States  show  considerable  diversity  on 
the  issue,1  and  it  is  probably  the  best  course  to  resort  to  general  considerations  of 
principle  and  policy.  These  would  seem  to  justify  the  conclusion  of  the  Court  of 
Appeal  though  not  the  reasoning  employed  to  support  that  conclusion.  The  Court 
of  Appeal  and  the  Restatement  both  refer  to  considerations  based  upon  the  internal 
constitutional  arrangements  of  the  State  to  which  the  subdivision  belongs.2  Whilst 
such  considerations  might  be  material  they  cannot,  on  general  principles,  be  conclusive 
of  the  issue  of  State  immunity  in  international  law.3  The  existence  of  subdivisions,  and 
the  practice  of  the  delegation  and  dispersal  of  State  functions  in  the  modern  State, 
federal  or  not,  are  points  of  no  clear  relevance.  The  test,  such  as  it  is,  must  be:  is  the 
function  of  the  unit  sufficiently  related  to  the  general  exercise  of  government  power  in 
the  given  State  to  engage  the  rationale  of  State  immunity  ?4  It  seems  incongruous  when 
courts  in  the  United  States  concede  immunity  to  the  Anglo-Iranian  Oil  Company5 
but  may  deny  it  to  units  of  federal  republics6  or  to  the  City  of  Rome.7 

The  further  point  for  decision  in  the  Mellenger  case  was  the  status  of  the  corporation 
in  relation  to  the  Province  of  New  Brunswick.  By  reference  to  the  statute  under  which 
the  Corporation  was  set  up  the  Court  of  Appeal  determined  that  it  was  ‘part  and  parcel 
of  the  Government  of  New  Brunswick’.  Apart  from  the  terms  of  the  statute,  account 
was  taken  of  the  functions  of  the  corporation  ‘as  carried  out  in  practice’,  which  showed 
that  the  corporation  was  the  ‘alter  ego’  of  the  Government  of  New  Brunswick. 

Lord  Denning  M.R.8  adhered  to  the  view  that  if  a  corporation  carried  on  ordinary 
commercial  transactions  and  was  a  ‘separate  legal  entity’,  then  there  was  no  entitle¬ 
ment  to  sovereign  immunity.  Salmon  L.J.  expressed  broadly  similar  views.  Such  views 
are  incompatible  with  the  decision  in  Baccus  S.R.L.  v.  Servicio  National  del  Trigo ,9 
more  particularly  because  the  majority  in  that  case  were  of  the  firm  opinion  that 
whether  the  entity  has  a  separate  legal  personality  under  the  relevant  national  law 
was  not  decisive.10  Certainly  the  decision  in  Mellenger  provides  evidence  of  a  judicial 
desire  to  confine  immunity  to  non-commercial  functions.  Their  lordships  were  careful 
to  point  out  that,  although  the  corporation  had  powers  to  carry  on  ‘any  business  of  an 
industrial,  commercial  or  agricultural  nature’,  it  had  not  exercised  those  powers.  This 
aspect  of  the  reasoning  is  somewhat  unsatisfactory.  Moreover,  the  reasoning  indicates 
a  readiness  to  withhold  immunity  in  respect  of  public  bodies  engaging  in  commercial 
activity  by  using  the  commercial  function  as  a  basis  for  classifying  the  entity  as  separate 
from  government,  and  not  a  ‘government  department’.  The  latter  phrase  is  hardly  a 
term  of  art.  It  is  clear  that  there  is  a  strong  current  of  opinion1 1  in  favour  of  withholding 

1  See  Sucharitkul,  State  Immunities  and  Trading  Activities  (1959),  PP-  106-12. 

2  Cf.  Sayce  v.  Ameer  of  Bahawalpur  State,  [1952]  2  Q.B.  390;  and  see  further  Oppenheim, 
International  Law,  8th  edn.,  vol.  1,  p.  190. 

3  Sucharitkul,  op.  cit.  (this  page,  n.  1),  pp.  108-12,  citing  Pillet,  in  Sirey  (1892),  vol.  1,  p.  225. 

+  Cf.  Sucharitkul  (this  page,  n.  1);  and  Friedmann,  Lissityn  and  Pugh,  op.  cit.  (above,  p.  396 

n.  7). 

5  In  re  Investigation  of  World  Arrangements  with  Relation  to  Petroleum,  13  F.R.D.  280  (1952); 
I.L.R.,  19  (1952),  No.  41. 

6  Molina  v.  Comision  Reguladora  del  Mercado  de  Henequen,  103  Atl.  397,  401  (1910). 

7  Schneider  v.  City  of  Rome,  83  N.Y.S.  2d.  756  (1948). 

8  With  the  concurrence  of  Phillimore  L.J.  9  f1 957]  1  Q-B-  43&- 

10  Cf.  Krajina  v.  Tass  Agency,  [1949]  2  A.E.R.  274. 

11  See  Cheshire’ s  Private  International  Law  (8th  edn.),  pp.  103-4;  Morris,  The  Conflict  of  Laws 
(i97i).  PP-  48-9- 
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immunity  in  cases  of  State  trading.  However,  it  can  only  cause  confusion  if  the 
question,  does  the  body  act  on  behalf  of  the  State?  is  conflated  with  the  question, 
do  the  nature  of  the  purpose  and  function  of  the  body  justify  entitlement  to  state  im¬ 
munity  ?  These  questions  are  related  but  are  not  identical. 

There  is  a  final  matter  for  comment.  The  Mellenger  case  calls  to  mind  the  difficulties 
of  applying  a  distinction  of  the  type  jure  gestionis ,  jure  imperii.  The  Court  of  Appeal 
were  able  to  distinguish  between  ‘ordinary  commercial  transactions’  or  ‘ordinary  trade 
and  commerce’,  on  the  one  hand,  and,  on  the  other,  action  ‘to  promote  the  industrial 
development  of  the  province’.  If  the  promotion  of  industrial  development  is  regarded 
as  an  acceptable  function  of  government,  it  is  invidious  to  insist  that  the  means  of 
attaining  economic  development  shall  not  include  marketing  and  distribution  or  pro¬ 
vision  of  services.  Does  ‘ordinary  trade  and  commerce’  as  a  category  exclude  State 
railways  and  airlines  operating  more  or  less  on  the  basis  of  State  subsidy,  financial 
guarantees  and  so  on  ? 

Diplomatic  immunity — existence  of  status  of  diplomatic  agent — unilateral  action  of  foreign 
State — absence  of  acceptance  by  receiving  State — status  of  special  mission — immunity 
as  diplomatic  agent  passing  through  territory  of  a  third  State. 

Case  No.  5.  Regina  v.  Governor  of  Pentonville  Prison,  Ex  parte  Teja,  [1971]  2  Q.B. 
274,  D.C.  This  decision  presents  some  problems  bearing  upon  the  construction  and 
application  of  the  Vienna  Convention  on  Diplomatic  Relations.  For  a  number  of 
reasons,  the  Divisional  Court  was  able  to  dispose  of  the  application  without  providing 
any  considerable  assistance  in  the  solution  of  these  problems. 

The  proceedings  arose  from  an  application  for  a  writ  of  habeas  corpus.  The  applicant 
was  an  Indian  national  who  had  been  the  object  of  proceedings  in  India  relating  to 
various  alleged  offences.  Before  these  proceedings  began,  the  applicant  left  for  the 
United  States.  After  the  commencement  of  extradition  proceedings  by  India  in  the 
United  States,  he  absconded  to  Costa  Rica.  The  Costa  Rican  Government  refused 
extradition  to  India.  In  June  1970  this  same  government  issued  a  diplomatic  passport 
to  the  applicant  valid  for  one  year.  Concurrently,  he  was  given  a  letter  of  credence  in 
which  the  bearer  was  described  as  economic  adviser  to  the  Costa  Rican  Government, 
‘in  special  mission’,  with  a  mandate  to  make  official  visits  to  various  countries  in  Europe, 
including  the  United  Kingdom,  for  particular  purposes.  It  was  stated,  further,  that 
‘he  shall  establish  himself  in  Switzerland  where  he  shall  soon  be  accredited  as  economic 
counsellor  for  the  Costa  Rican  Embassy  in  the  said  country’.  Consequently,  the 
applicant  journeyed  to  various  European  countries  and,  on  his  second  visit  to  the 
United  Kingdom,  he  was  arrested  as  a  result  of  a  warrant  issued  by  India  charging 
him  with  a  number  of  offences.  The  order  of  the  chief  magistrate  at  Bow  Street 
Magistrates  Court  was  that  the  applicant  be  detained  in  custody  pending  his  return  to 
India  on  the  charges  set  out  in  the  Indian  warrant.  The  order  was  made  under  the 
Fugitive  Offenders  Act,  1967,  and  various  points  taken  in  relation  to  the  Act  on  behalf 
of  the  applicant  in  the  Divisional  Court  failed  to  find  favour  with  the  Court. 

Before  the  Divisional  Court  a  principal  submission  for  the  applicant  was  that  at  the 
time  of  his  arrest  he  was  a  diplomatic  agent  and  not  liable  to  any  form  of  arrest  or 
detention.  In  the  United  Kingdom  diplomatic  immunity  is  regulated  by  the  Diplo¬ 
matic  Privileges  Act,  1964,  which  incorporates  certain  Articles  of  the  Vienna  Conven¬ 
tion  on  Diplomatic  Relations1  into  English  law.  Section  4  of  the  Act  of  1964  provides 
as  follows:  ‘If  in  any  proceedings  any  question  arises  whether  or  not  any  person  is 

1  Articles  22-4,  27-40. 
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entitled  to  any  privilege  or  immunity  under  this  Act  a  certificate  issued  by  or  under 
the  authority  of  the  Secretary  of  State  stating  any  fact  relating  to  that  question  shall  be 
conclusive  evidence  of  that  fact.’  Such  a  certificate  was  before  the  Court  and  it  certified 
that  the  applicant  ‘has  not  been  accredited  to  the  Court  of  St.  James’s  as  a  diplomatic 
agent  of  the  Costa  Rican  Government’. 

For  the  applicant,  arguments  were  put  which  were  intended  to  skirt  the  terms  of  the 
certificate.  It  was  contended,  on  the  basis  of  the  letter  of  credence,  that  the  applicant 
was  a  head  of  mission,  not  yet  accredited  to  the  Court  of  St.  James’s,  but  none  the 
less  entitled  to  the  benefit  of  Article  39,  paragraph  1,  of  the  Vienna  Convention,  which 
provides  that: 

‘Every  person  entitled  to  privileges  and  immunities  shall  enjoy  them  from  the 
moment  he  enters  the  territory  of  the  receiving  State  on  proceeding  to  take  up  his  post 
or,  if  already  in  its  territory,  from  the  moment  when  his  appointment  is  notified  to  the 
Ministry  for  Foreign  Affairs  or  such  other  ministry  as  may  be  agreed.’ 

The  Divisional  Court  rejected  this  contention  on  two  independent  grounds:  first, 
that  the  sending  State  must  obtain  the  agrement  of  the  receiving  State  for  the  person  it 
proposes  to  accredit  as  head  of  mission  to  that  State;1  secondly,  that  the  Vienna  Con¬ 
vention  does  not  apply  to  ad  hoc  missions.  The  latter  point  was  really  the  nub  of  the 
case.  The  status  of  ad  hoc  diplomats  was  the  subject  of  the  Convention  on  Special 
Missions,2  which  had  not  become  a  part  of  the  law  of  the  United  Kingdom.  Lord 
Parker  C.J.  accepted  that  in  principle  the  applicant  fell  within  the  category  of  ‘special 
mission’,  although  it  is  not  evident  from  the  report  that  the  consent  of  the  United 
Kingdom  required  in  this  connection  had  been  obtained.  Further  arguments  on  the 
basis  that  the  applicant  was  a  diplomatic  agent  accredited  to  El  Salvador  or  Switzerland 
and  therefore  had  the  benefit  of  Article  403  of  the  Vienna  Convention  faded  on  the  facts. 

The  argument  for  the  applicant,  relying  upon  Article  39  of  the  Vienna  Convention, 
rested  on  the  assertion  that  he  was  a  ‘head  of  mission’.  Lord  Parker  C.J.  was  clearly 
correct  in  pointing  to  the  requirement  of  agrement.  However,  in  this  part  of  the  judg¬ 
ment  his  lordship  stated  certain  general  propositions  as  follows:  ‘As  I  see  it,  it  is 
fundamental  to  the  claiming  of  immunity  by  reason  of  being  a  diplomatic  agent  that 
that  diplomatic  agent  should  have  been  in  some  form  accepted  or  received  by  this 
country  .  .  .  immunity  depends  on  mutual  agreement  on  the  person  entitled  to  the 
immunity.’4  This  statement  of  the  law  is  incorrect.  In  relation  to  diplomatic  agents 
other  than  heads  of  mission,  service  attaches  and  nationals  of  the  receiving  State,  that 
State  cannot  veto  prospectively  the  choice  of  personnel  made  by  the  sending  State. 
Article  39  only  applies  to  persons  ‘entitled  to  privileges  and  immunity’  under  other 
articles  and  is  concerned  solely  with  the  duration  of  privileges  and  immunities.5  It  is 
Article  7  of  the  Vienna  Convention  which  governs  and  the  principle  is  that  ‘the  sending 
State  may  freely  appoint  the  members  of  the  staff  of  the  mission’.  It  is  certainly  true 
that  the  practice  of  a  number  of  States  is  otherwise6  and  certain  States  have  made 
reservations  to  Article  7.  The  United  Kingdom  has  not  made  such  a  reservation. 

1  Vienna  Convention,  Article  4,  paragraph  1.  2  Cmnd.  4300. 

3  Para.  1  of  Article  40  provides  in  part:  ‘If  a  diplomatic  agent  passes  through  or  is  in  the 

territory  of  a  third  State,  which  has  granted  him  a  passport  visa  if  such  visa  were  necessary  while 
proceeding  to  take  up  or  to  return  to  his  post,  or  when  returning  to  his  own  country,  the  third 
state  shall  accord  him  inviolability  and  such  other  immunities  as  may  be  required  to  ensure  his 
transit  or  return.’ 

4  Reference  was  made  to  Fenton  Textile  Association  Ltd.  v.  Krassm  (1921),  38  T.L.R.  259- 

s  See  Hardy,  Modern  Diplomatic  Law  (1968),  pp.  25-8,  80-1. 

6  Whiteman,  Digest,  vol.  7,  pp.  1 10-14. 
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State  succession — multilateral  treaty — Convention  Relating  to  the  Status  of  Refugees 
United  Kingdom  a  party — extension  of  Convention  to  Basutoland — letter  to  Secretary- 
General  of  the  United  Nations  concerning  continued  application  of  treaties  from  Lesotho 
Government  subsequent  to  independence — whether  ‘accession  to  the  Convention. 

Case  No.  6.  Molefi  v.  Principal  Legal  Adviser,  [1971]  A.C.  182,  P.C.  The  appellant, 
who  had  always  lived  in  South  Africa,  was  arrested  there  in  1961  on  charges  of  being 
a  member  of  an  illegal  organization  (the  Pan-Africanist  Congress)  and  of  contraven¬ 
tions  of  the  Suppression  of  Communism  Act,  such  charges  relating  to  alleged  activities 
in  i960  and  1961.  When  released  on  bail  he  went  to  Basutoland,  which  became 
independent  in  1966  as  the  Kingdom  of  Lesotho.  I  he  appellant  continued  to  reside 
in  Lesotho  and  in  1968  he  was  required  to  leave  the  country  by  virtue  of  the  Aliens 
Control  Act  of  1966.  In  a  petition  to  the  High  Court  of  Lesotho  the  appellant  chal¬ 
lenged  the  expulsion  on  the  basis  of  section  38  of  the  Aliens  Control  Act.  Section  38(1) 
provided  as  follows:  ‘If  any  international  treaty  or  convention  relating  to  refugees  is 
or  has  been  acceded  to  by  or  on  behalf  of  the  Government  of  Lesotho,  an  alien  who  is 
a  refugee  within  the  meaning  of  such  a  treaty  or  convention  shall  not  be  refused  entry 
into  or  sojourn  in  Lesotho,  and  shall  not  be  expelled  from  Lesotho  in  pursuance  of  the 
provisions  of  this  Act  except  with  his  consent  or  except  to  the  extent  that  is  permitted 
by  that  treaty  or  convention,  subject  to  any  reservation  that  may  be  in  force  at  the 
material  time.’ 

Unsuccessful  in  his  petition  to  the  High  Court  of  Lesotho  and  the  subsequent 
appeal  to  the  Court  of  Appeal  of  Lesotho,  the  appellant  sought  to  satisfy  the  Judicial 
Committee  that  he  was  a  ‘refugee’  within  the  terms  of  the  1951  Convention  Relating 
to  the  Status  of  Refugees;1  and,  further,  that  the  Convention  was  an  instrument  to 
which  the  provisions  of  section  38  of  the  Aliens  Control  Act  referred.  The  Refugees 
Convention  of  1951  was  ratified  by  the  United  Kingdom  in  1954  and  was  extended 
in  1961  to  Basutoland  as  territory  for  the  international  relations  of  which  the  United 
Kingdom  was  responsible. 

The  first  question  for  resolution  was  whether  the  Refugees  Convention  was  an 
instrument  that  ‘is  or  has  been  acceded  to  by  or  on  behalf  of  the  Government  of 
Lesotho’.  The  Judicial  Committee  approached  the  matter  strictly  as  one  of  construction 
of  section  38  of  the  Aliens  Control  Act  and  stated  that  it  was  ‘unnecessary  to  consider  the 
various  views  which  have  been  held  by  international  lawyers  as  to  the  circumstances 
under  which  there  may  be  succession  to  treaties  or  conventions  by  a  new  State’. 

The  only  evidence  of  the  attitude  of  the  Government  of  Lesotho  on  the  whole 
matter  consisted  of  a  letter  of  22  March  1967  sent  by  the  Prime  Minister  to  the 
Secretary-General  of  the  United  Nations  in  the  following  terms: 

Your  Excellency, 

The  Government  of  the  Kingdom  of  Lesotho  is  mindful  of  the  desirability  of  mainten¬ 
ance,  to  the  fullest  extent  compatible  with  the  emergence  into  full  independence  of  the 
Kingdom  of  Lesotho,  of  legal  continuity  between  Lesotho  and  the  several  States  with  which, 
through  the  action  of  the  Government  of  the  United  Kingdom  the  country  formerly 
known  as  Basutoland  enjoyed  treaty  relations.  Accordingly,  the  Government  of  the 
Kingdom  of  Lesotho  takes  the  present  opportunity  of  making  the  following  declarations. 

2.  As  regards  bilateral  treaties  validly  concluded  by  the  Government  of  the  United 
Kingdom  on  behalf  of  the  country  formerly  known  as  Basutoland,  or  validly  applied  or 
extended  by  the  said  Government  to  the  country  formerly  known  as  Basutoland,  the 

1  United  Nations  Treaty  Series,  vol.  189,  p.  137.  On  the  1967  Protocol,  see  Weis,  this  Year 
Book,  42  (1967),  p.  39;  and  the  text  thereof,  ibid.,  p.  67. 
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Government  of  the  Kingdom  of  Lesotho  is  willing  to  continue  to  apply  within  its  territory, 
on  a  basis  of  reciprocity,  the  terms  of  all  such  treaties  for  a  period  of  24  months  from  the 
aate  of  independence  (i.e.  until  4  October,  1968)  unless  abrogated  or  modified  earlier  by 
mutual  consent.  At  the  expiry  of  that  period,  the  Government  of  the  Kingdom  of  Lesotho 
will  regard  such  of  these  treaties  which  could  not  by  the  application  of  the  rules  of  cus¬ 
tomary  international  law  be  regarded  as  otherwise  surviving,  as  having  terminated. 

3.  It  is  the  earnest  hope  of  the  Government  of  the  Kingdom  of  Lesotho  that  during  the 
aforementioned  period  of  24  months,  the  normal  processes  of  diplomatic  negotiations 
will  enable  it  to  reach  satisfactory  accord  with  the  States  concerned  upon  the  possibility 
of  the  continuance  or  modification  of  such  treaties. 

4.  T  he  Government  of  the  Kingdom  of  Lesotho  is  conscious  that  the  above  declaration 
applicable  to  bilateral  treaties  cannot  with  equal  facility  be  applied  to  multilateral  treaties. 
As  regards  these,  therefore,  the  Government  of  the  Kingdom  of  Lesotho  proposes  to 
review  each  of  them  individually  and  to  indicate  to  the  depositary  in  each  case  what  steps 
it  wishes  to  take  in  relation  to  each  such  instrument — whether  by  way  of  confirmation 
of  termination,  confirmation  of  succession  or  accession.  During  such  interim  period  of 
review,  any  party  to  a  multilateral  treaty  which  has,  prior  to  independence,  been  applied 
or  extended  to  the  country  formerly  known  as  Basutoland,  may,  on  a  basis  of  reciprocity, 
rely  as  against  Lesotho  on  the  terms  of  such  treaty. 

5.  It  would  be  appreciated  if  Your  Excellency  would  arrange  for  the  text  of  this  declara¬ 
tion  to  be  circulated  to  members  of  the  United  Nations. 

Please  accept,  Sir,  the  assurance  of  my  highest  consideration. 

(sgd.)  Leabua  Jonathan 

Prime  Minister. 

For  the  respondents  it  was  argued  that  the  letter  was  a  mere  declaration  of  policy 
or,  in  the  alternative,  was  simply  an  offer  to  maintain  obligations  in  being,  this  offer 
being  on  the  condition  of  reciprocity.  Their  lordships  interpreted  the  letter  to  mean  that 
multilateral  treaties  were  ‘to  continue  in  existence  and  to  be  considered  as  binding  on 
Lesotho  until  such  time  as  decisions  could  be  made  in  regard  to  them  and  as  to  which 
of  them  should  be  terminated  and  which  should  be  continued’.  They  were  not  deterred 
from  this  conclusion  by  the  words  ‘on  a  basis  of  reciprocity’  in  the  letter.  This  inter¬ 
pretation  of  the  letter  is  of  no  little  significance.  The  terms  of  the  letter  are  very 
similar  to  the  ‘Nyerere  doctrine’  of  1961  and  such  a  formula  has  been  employed  by 
a  number  of  States  in  Sub-Saharan  Africa  and  the  Caribbean.  Whilst  the  policy  of 
maintaining  continuity  is  attractive  in  the  case  of  humanitarian  conventions,  the  con¬ 
struction  placed  upon  the  letter  by  the  Judicial  Committee  is  by  no  means  compelling. 
An  equally  reasonable,  and  probably  more  correct,  interpretation  is  to  see  the  letter  as 
an  offer,  conditioned  by  a  requirement  of  reciprocity,  to  maintain  the  terms  in  force 
only  as  against  other  States  accepting  the  offer.  The  question  of  accession,  of  general 
participation  in  the  treaty,  could  only  arise  at  the  end  of  the  process  of  review:  and  at 
that  stage  the  preliminary  issue  would  be  whether  the  successor  State  has  an  option  to 
participate  in  the  treaty  informally  in  its  own  right  irrespective  of  the  provisions  of  the 
final  clauses  of  the  treaty  on  the  conditions  of  participation.  The  practice  of  inter¬ 
national  organizations  and  their  member  States  suggests  that  the  successor  State  does 
have  such  an  option  to  participate1  but  gives  no  real  substance  to  the  view  that  in  the 
case  of  general  multilateral  or  ‘law-making’  treaties  there  is  a  transmission  by  operation 
of  law.2  It  is  unfortunate  that  their  lordships  studied  the  letter  aside  from  the  principles 

1  Waldock,  I.L.C.  Yearbook  (1968-I),  pp.  130-1,  paras.  47-8;  and  pp.  145-6,  paras.  14-16; 
Castaneda,  ibid.,  p.  137,  paras.  37-41. 

2  For  such  a  view:  O’Connell,  State  Succession  in  Municipal  Law  and  International  Law ,  vol.  1, 
pp.  212-29.  See  also  Jenks,  this  Year  Book,  31  (1952),  p.  105,  whose  conclusions  are  essentially 
de  lege  ferenda. 
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of  the  law  of  treaties.  Whilst  their  object  was  to  construe  terms  in  national  legislation, 
those  terms  referred  to  accession,  a  technical  procedure  on  the  international  plane. 
Moreover,  the  disclaimer  to  the  effect  that  issues  of  State  succession  were  excluded 
need  not  rule  out  other  types  of  relevant  consideration.  Indeed,  in  the  present  context 
the  principles  of  treaty-making  provide  a  better  guide  to  decision  than  the  concepts 
of  State  succession. 

The  second  question  for  resolution  was  whether  the  appellant  was  a  ‘refugee’  within 
the  terms  of  Article  i  of  the  Convention.  The  controverted  point  was  whether  he  was 
outside  South  Africa  ‘as  a  result  of  events  occurring  before  January  i,  1951’-  For  the 
appellant  it  was  contended  that,  whatever  the  immediate  cause  of  the  appellant’s  exit 
(the  charges),  the  significant  causes  included  certain  specified  political  events  in  South 
Africa  before  1951.  For  the  respondents  it  was  submitted  that  in  the  Convention  the 
word  ‘events’  contemplated  invasions,  revolutions  and  the  like.  Their  lordships 
rejected  the  appellant’s  contentions  on  this  issue  principally  on  the  facts.  The  events 
which  were  the  basis  of  the  charges  related  to  the  affairs  of  an  organization  (the  Pan- 
Africanist  Congress),  which  only  came  into  existence  in  1959.  The  appellant  had 
stayed  in  South  Africa  for  some  eleven  years  after  the  passing  of  the  Suppression  of 
Communism  Act  of  1950.  The  Judicial  Committee  considered  that  the  definition  of 
‘refugee’  in  the  Convention  did  not  call  for  legalistic  or  philosophical  examination. 
However,  some  assistance  was  derived,  apparently,  from  the  Report  of  the  Ad  Hoc 
Committee  on  Statelessness  and  Related  Problems  of  1950, 1  the  Hungarian  Refugee 
(Austria)  case2  and  the  Asylum  ( Algerian  Refugee)  case.3 

Ian  Brownlie 


B.  Private  International  Law* 

Foreign  revenue  laws 

Case  No.  1.  Since  the  decision  of  the  House  of  Lords  in  The  Government  of  India 
v.  Taylor 4  in  1955  it  has  been  established,  for  better  or  for  worse,  that  English  courts 
will  not  enforce  foreign  revenue  laws.  Although  the  formulation  of  this  doctrine  dates 
back  to  the  time  of  Lord  Mansfield,5  prior  authority  for  it  was  in  fact  slender.  The 
two  cases  usually  cited,  both  decided  at  first  instance,  are  Sydney  Municipal  Council  v. 
Bull6  and  Re  VisserP  Government  of  India  v.  Taylor  is,  however,  not  only  a  decision 
of  the  House  of  Lords,  but  is  also  a  strong  case  on  its  facts.  The  claimant  government 
was  that  of  a  member  country  of  the  British  Commonwealth,  and  the  tax  claimed, 
income  tax  deriving  from  capital  gain,  was  very  similar  in  kind  to  taxes  imposed  in 
England.  Moreover,  the  tax  was  not  penal  in  nature.  The  House  of  Lords  affirmed  the 
rule  without  qualification,  but  gave  no  convincing  justification  for  it.  Its  rationale  is 
indeed  obscure,  except,  of  course,  when  the  foreign  government’s  claim  can  be  pro¬ 
perly  classified  as  penal.  However,  given  the  rule,  there  is  clearly  no  justification  for 
drawing  a  distinction  between  direct  and  indirect  enforcement.  Moreover,  the  drawing 
of  such  a  distinction  could  itself  give  rise  to  practical  difficulties. 

1  U.N.  Doc.  E/AC.  32/5  (E/1618).  See  further  Grahl-Madsen,  The  Status  of  Refugees  in 
International  Law  (1966),  vol.  1,  pp.  164-72;  Weis,  Journal  du  droit  international  (i960), 
p.  928,  and  this  Year  Book,  30  (1953),  p.  478. 

2  1957;  I.L.R.,  vol.  24,  p.  488. 

3  1961;  I.L.R.,  vol.  32,  p.  230. 

*  ©  P.  B.  Carter,  1971. 

4  [i95S]  A.C.  491. 

5  Holman  v.  Johnson  [1775],  1  Cowp.  341,  343. 

6  [1909]  1  K.B.  7. 


7  [1928]  1  Ch.  877. 
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In  the  recent  English  Court  of  Appeal  case  of  Brokaw  v.  Seatrain  U.K.  Ltd 7  the 
facts  were  as  follows.  Goods,  said  to  be  household  goods,  were  shipped  in  a  United 
States  ship  from  Baltimore,  in  the  State  of  Maryland,  to  London  via  Southampton. 
While  the  ship  was  on  the  high  seas  the  United  States  Treasury  served  on  the  ship¬ 
owners  in  the  United  States  a  notice  of  levy  in  respect  of  unpaid  tax  demanding  sur¬ 
render  of  any  property  in  their  possession  belonging  to  two  United  States  taxpayers. 
When  the  ship  docked  at  Southampton  the  United  States  Government  claimed  pos¬ 
session  of  the  goods  by  virtue  of  the  notice  ol  levy.  The  plaintiffs,  who  were  the  ulti¬ 
mate  consignees  of  the  goods,  brought  an  action  in  detinue  in  England  against  the 
defendant  shipowners  for  the  return  of  the  goods  and  damages  for  their  detention.  On 
the  shipowners’  interpleader  summons,  bringing  in  the  Government  of  the  United 
States  as  claimants,  the  Master  ordered  that  they  be  barred.  The  claimant  government 
unsuccessfully  appealed  from  the  Master’s  Order  to  the  Court  of  Appeal.  Lord  Den¬ 
ning  M.R.,  delivering  the  judgment  of  the  Court,  held  that  the  claim  of  the  Govern¬ 
ment  of  the  United  States  was  a  claim  to  enforce,  albeit  indirectly,  part  of  its  revenue 
law  and  must,  accordingly,  fail.  This  is  clearly  in  accord  with  the  principles  laid  down 
by  the  House  of  Lords  in  the  Taylor  case  and  more  specifically  follows  the  decision  in 
Rossano  v.  Manufacturers  Life  Insurance  Company . 2  There  McNair  J.  would  not  allow 
the  defendant  debtors  to  rely  upon  a  garnishee  order  served  upon  them  in  Egypt  by 
Egyptian  tax  authorities  in  respect  of  tax  due  to  the  Egyptian  government.  Recognition 
of  the  order  in  English  proceedings  would  have  constituted  indirect  enforcement  of  a 
foreign  revenue  law. 

It  is  to  be  noted,  however,  that  although  the  courts  will  avoid  even  indirect  enforce¬ 
ment  of  foreign  revenue  laws,  they  will  not  always  disregard  them  totally.  Lord  Mans¬ 
field’s  statement  in  Holman  v.  Johnson 3  that  ‘no  country  takes  notice  of  the  revenue 
laws  of  another’  is  in  this  sense  too  wide.  This  was  illustrated  in  Re  Emery's  Investment 
Trusts.4  There  Wynn-Parry  J.  held  that  an  equitable  presumption  of  advancement 
created  by  registration  of  securities  in  a  wife’s  name  could  not  be  rebutted  by  evidence 
that  the  true  purpose  of  the  registration  was  to  enable  the  husband  to  avoid  payment 
of  United  States  Federal  Tax,  for  equity  does  not  grant  relief  in  respect  of  a  transaction 
carried  out  in  contravention  of  law,  albeit  a  foreign  revenue  law.  There  there  was  no 
question  of  the  foreign  authority’s  seeking  to  enforce  payment  of  tax  even  indirectly. 

Again,  in  Brokaw  v.  Seatrain  U.K.  Ltd.  Lord  Denning  M.R.  did  go  out  of  his  way 
to  point  out  that,  ‘If  this  notice  of  levy  had  been  effective  to  reduce  the  goods  into  the 
possession  of  the  United  States  Government,  it  would,  I  think,  have  been  enforced 
by  these  courts,  because  we  would  then  be  enforcing  an  actual  possessory  title.  There 
would  be  no  need  for  the  United  States  Government  to  have  recourse  to  their  revenue 
law.  ...  If  the  United  States  Government  had  taken  these  goods  into  their  actual 
possession,  say  in  a  warehouse  in  Baltimore,  or  maybe  by  attornment  of  the  master  to 
an  officer  of  the  United  States  Government,  that  might  have  been  sufficient  to  enable 
them  to  claim  the  goods.  But  there  is  nothing  of  that  kind  here.  The  United  States 
Government  simply  rely  on  this  notipe  of  levy  given  to  the  shipowners,  and  that  is  not, 
in  my  view,  sufficient  to  reduce  the  goods  into  their  possession.’5  The  technical  dis¬ 
tinction  adverted  to  by  the  learned  Master  of  the  Rolls  is,  of  course,  clear.  On  the  other 
hand,  that  the  outcome  of  the  proceedings  should  turn  upon  such  a  distinction  is 
indicative.  If  a  foreign  government  seeks  to  enforce  indirectly  a  tax  claim  by  the  seizure 
of  the  defaulting  taxpayer’s  goods,  it  will  fail.  If,  on  the  other  hand,  the  seizure  has 

1  [1971]  2  W.L.R.  791.  2  [i963]  2  Q.B.  352.  3  (i77S),  1  Cowp.  341,  343. 

4  [i9S9]  Ch.  410.  5  [1971]  2  W.L.R.  791,  794-5- 
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already  taken  place,  this  seizure  may  well  be  respected.  This  sort  of  contrast  reinforces 
doubts  which  may  legitimately  be  entertained  as  to  the  wisdom  of  a  rule  which  coun¬ 
tenances  the  avoidance  of  payment  of  non-penal  foreign  taxes  lawfully  imposed. 


Contractual  defences  to  tort  claims 

Case  No.  2.  The  central  choice  of  law  problem  in  Sayers  v.  International  Drilling 
Co.  N.  V.1  was  as  to  the  law  to  be  applied  to  determine  the  extent  to  which  a  person’s 
liability  in  tort  may  be  limited  by  contract. 

The  plaintiff,  an  English  oil-rig  worker,  had  entered  into  a  contract  in  England  with 
the  defendants,  a  Dutch  company  (and  subsidiary  of  a  Texan  company)  to  work  on  the 
company’s  rigs  overseas.  Under  the  terms  of  the  contract  the  plaintiff  agreed  to  accept 
the  benefits  provided  by  the  company’s  ‘Compensation  Program’  as  his  exclusive 
remedy  in  the  event  of  accidental  injury  or  disability  in  lieu  of  any  claims,  rights  or 
action  under  United  Kingdom  law  or  the  law  of  any  other  nation.  The  plaintiff  was 
subsequently  injured  in  an  accident  while  working  on  one  of  the  defendant’s  rigs 
located  in  Nigerian  territorial  waters.  He  was  returned  to  England,  and  the  company 
paid  him  small  sums  due  under  the  terms  of  their  ‘Program’.  However,  he  began  an 
action  in  England  against  the  defendants  for  damages  for  injuries  allegedly  caused  by 
the  negligence  of  his  fellow  employees. 

The  defendant  company  contended  that  the  proper  law  of  the  contract  was  Dutch 
law  and  relied  upon  the  fact  that  under  Dutch  law  the  parties  could  in  this  particular 
type  of  contract  limit  tortious  liability,  and  the  exemption  clause  was  accordingly  valid 
and  effective  to  bar  the  plaintiff’s  claim.  The  plaintiff,  on  the  other  hand,  contended 
that  the  proper  law  of  the  contract  was  English  and  relied  upon  the  Law  Reform 
(Personal  Injuries)  Act,  1948,  section  1  (3),  under  which  a  provision  in  a  contract  of 
service  having  the  effect  of  excluding  employer’s  liability  for  the  negligence  of  persons 
in  common  employment  ‘shall  be  void’.  On  the  trial  of  the  preliminary  issue  as  to  the 
proper  law  of  the  contract  Bean  J.  held  that  it  was  Dutch.  The  plaintiff’s  appeal  from 
this  determination  was  dismissed  by  the  Court  of  Appeal. 

Salmon  and  Stamp  L.JJ.  based  their  judgments  upon  the  simple  ground  that  the 
proper  law  of  the  contract  was  Dutch  law.  Salmon  L ,J.  expressly  said  that,  ‘.  .  .  the 
only  point  on  this  appeal  is:  was  the  judge  right  in  coming  to  the  conclusion  that 
the  proper  law  of  the  contract  of  employment  is  Dutch  law?’2  The  parties  had  not 
directly  indicated  a  governing  law,  but  on  the  facts  his  Lordship  came  to  the  conclusion 
‘although  not  without  doubt’  that  the  law  of  Holland  was  the  system  of  law  with  which 
the  contract  had  the  closest  and  most  real  connection.  Stamp  L.J.,  too,  addressed  him¬ 
self  exclusively  to  the  single  question :  What  was  the  proper  law  of  the  contract  ?  and 
held  it  to  be  the  law  of  the  Netherlands.  It  would  seem  to  be  implicit  in  the  way  in 
which  the  issue  was  formulated,  and  clear  from  the  way  in  which  it  was  dealt  with  by 
both  Salmon  and  Stamp  L.JJ.,  that  the  efficacy  of  a  contract  so  far  as  it  limits  the  rights 
of  the  parties  to  sue  in  tort,  at  least  in  matters  arising  out  of  its  performance,  is  to  be 
judged  by  reference  to  the  proper  law  of  that  contract. 

Lord  Denning  M.R.,  however,  appears  to  have  taken  a  different  view.  He  was 
inclined  to  hold  that  the  proper  law  of  the  contract  was  not  Dutch  but  English  law. 
On  the  other  hand,  he  seems  to  have  regarded  the  issue  for  determination  as  one  of 
tort  rather  than  of  contracts  He  therefore  held  Dutch  law  applicable,  but  as  the  ‘proper 


1  [1971]  1  W.L.R.  1176.  2  Ibid.,  p.  1182. 

3  Or  perhaps  a  curious  mixture  of  the  two  with  the  tort  element  dominant. 
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law  of  the  tort’  not  as  the  proper  law  of  the  contract.  It  is  submitted  that  this  approach 
bristles  with  difficulties. 

1.  Lord  Denning  M.R.  said,  ‘On  the  one  hand,  the  claim  by  the  plaintiff  is  a  claim 
founded  on  tort.  .  .  .  On  the  other  hand,  the  defence  by  the  defendants  is  a  defence 
based  on  contract.  .  .  .  But  it  is  obvious  that  we  cannot  apply  two  systems  of  law,  one 
for  the  claim  in  tort,  and  the  other  for  the  defence  in  contract.’1  Put  in  this  somewhat 
formalistic  way  there  would,  indeed,  seem  to  be  a  dilemma.  It  is  submitted,  however, 
that  the  dilemma  is  false,  for  it  is  based  upon  an  unwarranted  equation  of  the  impor¬ 
tance  to  be  attached  to  the  nature  of  the  proceedings  with  the  importance  to  be  attached 
to  the  nature  of  the  issue  to  be  determined.  It  is  true  that  the  proceedings  would  be 
treated  as  ‘founded  on  tort’  for  the  purposes  of  English  domestic  classification.  But 
it  does  not  follow  that  every  issue  that  arises  in  such  proceedings  in  a  conflict  of  laws 
situation  must  be  referred  to  the  law  governing  tort  liability.  This  represents  and 
illustrates  one  of  the  elementary  truths  of  private  international  law.  It  has  been 
recently  re-emphasized  in  Boys  v.  Chaplin,2  particularly  by  Lord  Wilberforce.  The 
actual  issue  in  Sayers  v.  International  Drilling  Co.  N.V.  was  as  to  the  efficacy  of  a 
contractual  defence.  There  was  no  a  priori  reason  to  suppose  that,  because  this  issue 
arose  in  a  tort  action,  it  should  be  classified  for  conflict  of  laws  purposes  as  a  ‘tort 
issue’.  Classification  or  characterization  is  a  reflection  of  policy  not  of  domestic  law 
terminology.  Salmon  and  Stamp  L.JJ.  seem  to  have  made  it  clear  that  the  appropriate 
law  to  govern  the  particular  issue  to  be  determined,  namely  the  extent  to  v/hich  parties 
to  a  contract  may  limit  tortious  liability  which  might  otherwise  arise  out  of  and  in  the 
course  of  performance  of  that  contract,  is  the  proper  law  of  the  contract,  rather  than 
the  lex  loci  solutionis  et  lex  loci  delicti  commissi.  It  would  be  difficult  to  fault  this  charac¬ 
terization  on  policy  grounds,  particularly,  of  course,  when  it  is  remembered  that  the 
locus  solutionis  (and  thus  usually  the  locus  delicti  commissi)  is  itself  a  factor  to  be  taken 
into  account  when  determining  the  proper  law  of  a  contract. 

It  may  be  noted  in  passing  that,  if  the  issue  had  been  as  to  the  extent  to  which 
parties  may  by  contract  limit  tort  liability  not  arising  from  performance  of  the  contract, 
different  policy  considerations  might  arise,  and  a  different  characterization  might  be 
warranted. 

2.  Lord  Denning  M.R.  said,  ‘The  claim  by  the  plaintiff  is  a  claim  founded  on  tort. 
In  considering  that  claim,  we  must  apply  the  proper  law  of  the  tort,  that  is,  the  law 
of  the  country  with  which  the  parties  and  the  acts  done  have  the  most  significant 
connection.  That  is  how  I  put  it  in  Boys  v.  Chaplin  [1968]  2  Q.B.  1,  20.  I  think  it  is 
confirmed  by  what  Lord  Wilberforce  said  in  [1971]  A.C.  356,  391-2,  in  the  Llouse  of 
Lords,  though  he  put  it  with  more  scholarship  and  precision  than  I  could  hope  to  do.’3 
Any  suggestion  that  the  House  of  Lords  in  Boys  v.  Chaplin  adopted  the  doctrine  of  the 
‘proper  law  of  the  tort’  would,  it  is  submitted  with  all  respect,  involve  a  most  extra¬ 
ordinary  reading  of  the  majority  of  the  judgments  in  that  case.  Its  rejection  by  Lord 
Guest4  and  Lord  Donovan5  was  express  and  emphatic.  Lord  Pearson6  disclaimed  the 
notion  by  clear  implication.  The  acceptance  of  its  applicability  by  Lord  Wilberforce 

1  Ibid.,  pp.  1180-1. 

2  [igyi]  A.C.  356.  3  [1971]  1  W.L.R.  1176,  1180. 

4  [197 1]  A.C.  356,  at  p.  381.  ‘I  should  say  that  I  would  not,  in  any  event,  be  in  favour  of  apply¬ 
ing  “the  proper  law  of  the  tort”  whatever  that  law  might  be.’ 

5  Ibid.,  at  p.  383.  ‘I  do  not  think  we  should  adopt  any  such  doctrine  as  “the  proper  law  of  the 
tort”  with  all  its  uncertainties.’ 

6  Ibid.,  at  p.  406.  ‘I  see  no  sufficient  reason  for  discarding  or  modifying  this  established  rule 
[the  rule  in  Phillips  v.  Eyne,  L.R.  6  Q.B.  1 ,]  for  the  normal  case  in  which  the  action  is  appro¬ 
priately  brought  in  the  English  courts.’ 
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was  by  way  of  exception.1  Even  Lord  Hodson,  while  accepting  it,  adverted  to  its 
dangers.2  Not  surprisingly  Dr.  Cheshire  writes  that  there  would  ‘appear  to  be  a 
majority  of  their  Lordships  opposed  to  the  introduction  into  English  law  of  the  concepts 
of  the  proper  law  of  the  tort’.3 

3.  Lord  Denning  M.R.  said,  ‘If  I  were  asked  to  decide  the  proper  law  of  the  tort 
(apart  from  contract)  I  should  have  said  it  was  Dutch  law.  ...  If  I  were  asked  to  decide 
the  proper  law  of  the  contract  (apart  from  the  tort)  I  should  be  inclined  to  say  that 
it  was  English.’4  The  Master  of  the  Rolls  was  inclined  to  differ  from  the  rest  of  the 
Court  over  the  determination  of  the  proper  law  of  the  contract.  His  holding  that  the 
‘proper  law  of  the  tort’  was  Dutch  law  provokes  curiosity,  although  in  the  light  of 
Boys  v.  Chaplin  only  (literally)  morbid  curiosity,  as  to  the  way  in  which  the  ‘proper 
law’  is  determined.  In  the  instant  case  an  Englishman,  who  had  been  injured  in 
Nigeria  as  a  result  of  the  alleged  negligence  of  fellow  employees  (of  unknown  and 
possibly  differing  nationalities  and/or  domicils  and/or  residences),  was  suing  his 
employer,  a  Dutch  subsidiary  of  a  Texan  company.  The  oil  rig  upon  which  the  acci¬ 
dent  took  place  was  owned  and  run  by  the  Dutch  subsidiary ;  but,  ignoring  totally  the 
contractual  relationship  between  the  parties ,  is  it  really  so  clear  that  Holland  was  ‘the 
country  with  which  the  parties  and  acts  done  have  the  most  significant  connection’  ? 
What  precisely  are  the  factors  which  point  to  this  conclusion  ? 

Validity  of  marriage  and  lack  of  consent 

Case  No.  3.  The  case  of  Szechter  v.  Szechter5  constitutes  one  of  the  few  authorities 
in  private  international  law  on  consent  to  marry.  The  parties  to  nullity  proceedings 
before  Sir  Jocelyn  Simon  P.  had  gone  through  a  ceremony  of  marriage  in  a  Polish 
prison  in  February  1968,  while  the  wife  was  serving  a  three-year  prison  sentence 
passed  upon  her  the  previous  October  for  anti-State  activities.  At  the  time  of  the  cere¬ 
mony  both  parties  were  domiciled  in  Poland,  and  the  wife,  who  had  endured  severe 
privation  and  hardship  over  many  years  and  whose  health  was  seriously  impaired  and 
deteriorating,  believed  that  she  would  be  unable  to  survive  her  prison  sentence.  The 
ceremony  was  gone  through  with  the  sole  purpose  of  extricating  the  wife  from  prison. 
The  plan  succeeded,  and  both  parties  subsequently  came  to  reside  in  England,  where 
by  the  time  of  the  proceedings  each  (even  if  the  marriage  was  void)  had  acquired  a 
domicil.  The  wife  petitioned  the  English  court  for  a  decree  declaring  the  marriage  void 
for  duress,  the  respondent  husband  supporting  the  petition,  and  at  the  request  of  the 
court  the  Queen’s  Proctor  acting  as  amicus  curiae. 

The  question  of  jurisdiction  presented  little  difficulty.  Whether  duress  would  render 
the  marriage  void  or  merely  voidable,  either  the  parties’  common  English  domicil6 
or  their  common  residence7  in  England  was  sufficient  to  ground  jurisdiction. 

The  learned  President  then  went  on  to  characterize  the  question  ‘whether  an  osten¬ 
sible  marriage  is  defective  by  reason  of  duress’8  as  pertaining  to  capacity  or  essential 

1  [WV1]  A.C.  356,  at  p.  389.  ‘I  would,  therefore,  restate  the  basic  rule  of  English  lawwith  regard 
to  foreign  torts  as  requiring  actionability  as  a  tort  according  to  English  law,  subject  to  the  condition 
that  civil  liability  in  respect  of  the  relevant  claim  exists  as  between  the  actual  parties  under  the  law 
of  the  foreign  country  where  the  act  was  done.  It  remains  for  me  to  consider  (and  this  is  the  crux 
of  the  present  case)  whether  some  qualification  to  this  rule  is  required  in  certain  individual  cases.’ 

2  Ibid.  380. 

3  Cheshire,  Private  International  Law  (8th  edn.,  1970),  p.  263. 

4  [1971]  1  W.L.R.  1176,  1181.  5  [I97I]  2  W.L.R.  170. 

6  Salveson  (or  Von  Lorang)  v.  Administrator  of  Austrian  Property,  [1927]  A.C.  641. 

7  Ramsay  Fairfax  v.  Ramsay  Fairfax,  [1956]  P.  115.  »  [1971]  2  W.L.R.  170,  177. 
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validity  rather  than  to  formal  validity.  He  cited  with  approval  the  words  of  Hodson  J. 
in  Way  v.  Way1  to  the  effect  that  ‘questions  of  consent  are  to  be  dealt  with  by  reference 
to  the  personal  law  of  the  parties  rather  than  by  reference  to  the  law  of  the  place  where 
the  contract  was  made’.  Hodson  J.  had  in  his  turn  cited  the  words  of  Cohen  L.J., 
delivering  the  judgment  of  the  Court  of  Appeal  in  Apt  v.  Apt:2  ‘In  our  opinion  the 
method  of  giving  consent  as  distinct  from  the  fact  of  consent  is  essentially  a  matter  of 
lex  loci  celebrationis  and  does  not  raise  the  question  of  capacity.’  It  is  clearly  correct 
in  principle  that  a  distinction  must  be  drawn  between  the  reality  of  consent,  which 
is  a  matter  of  capacity  or  essential  validity,3  and  the  prescribed  form  in  which  that 
consent  must  be  expressed,  which  is  one  of  formal  validity.  In  Apt  v.  Apt  the  issue  was 
not  as  to  whether  the  wife  had  consented  but  as  to  whether  that  consent  must  be 
expressed  by  her  personally  at  the  ceremony  or  might  be  validly  expressed  by  an 
agent  standing  proxy  for  her.  The  lex  loci  celebrationis  was  accordingly  applicable. 
In  Szechter  v.  Szechter,  however,  the  issue  was  as  to  whether  the  wife’s  consent, 
however  expressed,  was  no  true  consent,  it  having  been  vitiated  by  duress.  This  was 
determined  by  her  personal  law,  Polish  law.4  It  is  to  be  noted  that  both  Hodson  J.  in 
Way  v.  Way  and  the  Court  of  Appeal  in  Apt  v.  Apt  referred  to  questions  of  consent 
generally  and  not  simply  to  cases  in  which  it  is  alleged  that  consent  is  vitiated  by  duress. 
Whereas  Szechter  v.  Szechter  falls  into  the  latter  category,  in  Way  v.  Way  it  was  on  the 
ground  of  mistake  that  consent  was  alleged  to  be  negatived.5  There  would  indeed 
seem  to  be  no  good  reason  for  differentiating  between  the  various  factors  which  under¬ 
mine  and  destroy  the  reality  of  a  party’s  consent  to  enter  into  a  marriage.  These  factors 
include  not  only  duress  and  mistake  but  also  some  forms  of  unsoundness  of  mind. 
They  cannot,  however,  be  exhaustively  enumerated.  This  has  been  recently  ack¬ 
nowledged  in  English  domestic  law  in  the  Nullity  of  Marriage  Act,  1971,  which  speaks 
of  a  marriage  being  voidable  because  either  party  ‘did  not  validly  consent  to  it,  whether 
in  consequence  of  duress,  mistake,  unsoundness  of  mind  or  otherwise’.6  The  analogy 
of  this  broad  concept  of  lack  of  consent  is  aptly  used  in  the  conflict  of  laws. 

There  is  considerable  uncertainty7  as  to  the  role,  if  any,  to  be  played  by  the  lex  loci 

1  [1950]  P.  71,  78.  2  [1948]  P-  83.  88. 

3  A  statement  of  Davies  J.  (as  he  then  was)  in  Parojcic  ( orse  Ivetic)  v.  Parojcic,  [1958]  1  W.L.R. 

1280,  in  so  far  as  it  seems  to  contradict  this,  must  be  regarded  as  bad  law.  That  case  concerned 
the  validity  of  a  marriage  celebrated  in  Oxford  between  two  Yugoslavs,  each  of  whom  had 
acquired  a  domicil  of  choice  in  England.  Davies  J.,  applying  English  law,  held  that  the  woman 
had  never  in  reality  consented,  having  been  forced  to  go  through  the  ceremony  by  her  father, 
andjwas  entitled  to  a  decree  of  nullity  on  the  ground  of  duress.  The  learned  judge  said  (at  p.  1283), 
‘And  it  is  plain  that  the  law  by  which  the  validity  of  this  marriage  has  to  be  tested  is  English  law, 
the  lex  loci  contractus If  this  implies  that  English  law  was  applicable  as  the  law  governing  formal 
validity,  it  is  wrong.  If,  however,  it  means  that  in  matters  of  essential  validity,  at  least  so  far  as 
marriages  celebrated  in  the  forum  are  concerned,  not  only  the  lex  domicilii  but  also  the  lex  loci 
must  be  complied  with,  it  is  perhaps  more  readily  explicable. 

4  It  may  be  noted  (although  without  surprise)  that  Simon  P.  did  not  even  refer  to  the  possibility 
of  the  essential  validity  of  the  marriage  being  governed  by  the  law  of  the  intended  matrimonial 
home.  At  the  time  of  the  ceremony  the  parties  certainly  intended  to  leave  Poland  at  the  earliest 
opportunity  and  to  go  to  Israel.  In  the  event  they  left  Poland  for  Austria  nine  months  after  the 
marriage  and  arrived  in  England  a  few  weeks  later. 

5  The  allegation  was  rejected  by  Hodson  J.  on  the  facts.  The  case  was  reversed  by  the  Court 
of  Appeal  sub  nom.  Kenward  v.  Kenward,  [1951]  P.  124,  but  only  on  the  ground  of  failure  to 
comply  with  the  formal  requirements  of  the  lex  loci  celebrationis. 

6  Section  2. 

7  See,  for  example,  Dicey  and  Morris,  Conflict  of  Laws  (8th  edn.,  1967).  Rule  31,  Exception  2, 
‘A  marriage  is  possibly,  not  valid  if  either  of  the  parties  is,  according  to  the  law  of  the  country 
where  the  marriage  is  celebrated,  under  an  incapacity  to  marry  the  other.’  Italics  supplied. 
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celebratio7iis  in  the  area  of  essential,  as  distinct  from  formal,  validity  of  marriage.  Few 
would  contend  that  an  English  Registrar  would  ever  be  required  to  celebrate  a  marriage 
unless  it  would  be  valid  in  all  respects  by  English  domestic  law.  On  the  other  hand,  it 
is  possible  that  a  marriage  celebrated  abroad,  both  parties  having  capacity  by  their 
respective  domiciliary  laws,  would  be  recognized  as  valid  in  England  if  there  had  been 
compliance  with  the  formal,  but  not  necessarily  the  essential,  requirements  of  the  lex 
loci  celebrationis.  It  is  against  this  general  background  of  uncertainty  that  the  effect, 
if  any,  of  lack  of  consent  according  to  the  standards  of  the  place  of  celebration  should 
be  investigated.  1  here  is  no  doubt  that  the  lex  domicilii  must  be  satisfied:  this  forms 
the  ratio  of  the  Szechter  Case.  But  should  there  also  be  compliance  with  the  lex  loci ? 
There  is  probably  room  for  the  view  that,  although  the  locus  celebrationis  may  not  have 
an  adequate  legitimate  interest  in  all  aspects  of  essential  validity  to  warrant  a  general 
test  of  double  reference,  questions  of  the  reality  of  consent  constitute  a  special  case. 
The  celebration  within  its  borders  of  marriages  between  non-consenting  parties  is 
perhaps  a  phenomenon  which  no  country  can  be  expected  to  view  with  equanimity- 
even  if  one  or  both  parties  are  foreigners.  Its  right  to  insist  upon  compliance  with  its 
own  standards  in  this  regard  has  a  claim  to  international  recognition. 

The  learned  President  adverted  to,  but  did  not  have  to  pronounce  upon,  another 
question,  namely,  as  to  whether  lack  of  consent  renders  a  marriage  void  or  voidable. 
It  may  be  noted  in  passing  that  since  the  Szechter  case  previously  existing  doubts 
have  been  laid  to  rest  so  far  as  English  domestic  law  is  concerned  by  Section  2  of  the 
Nullity  of  Marriages  Act,  197U  which  provides  that  a  marriage  is  merely  voidable  not 
void  ab  initio  for  lack  of  consent.  This  is,  however,  without  significance  where  the 
lex  causae  is  not  English.  In  Szechter  v.  Szechter  the  lex  causae  was  Polish,  and  Simon 
P.  indicated  that  if  he  had  to  determine  the  matter  he  would  ‘as  at  present  advised’1 
have  looked  to  Polish  law  to  discover  the  effect  of  duress,  if  proved.  It  is  submitted 
with  respect  that  this  would  clearly  be  right  and  is  in  accord  with  the  unimpeachable 
logic  of  Lord  Greene’s  judgment  in  De  Reneville  v.  De  Reneville.2  As  Polish  law  deter¬ 
mines  whether  the  marriage  is  valid  or  invalid,  so,  too,  it  must  determine  what  is  meant 
b\  invalidity,  i.e.  whether  it  is  an  invalidity  ab  initio  or  an  invalidity  made  operative 
(albeit  perhaps  retroactively)  only  by  a  decree  of  nullity. 

One  final  point.  At  the  end  of  his  judgment  Simon  P.  took  the  opportunity  to  pro¬ 
nounce  upon  the  nature  of  the  impediment  of  duress  in  English  domestic  law.  In  this 
context  he  said,  ‘It  is,  in  my  view,  insufficient  to  invalidate  an  otherwise  good  marriage 
that  a  paity  has  entered  into  it  in  order  to  escape  from  a  disagreeable  situation,  such 
as  penury  or  social  degradation.  In  order  for  the  impediment  of  duress  to  vitiate  an 
otherwise  valid  marriage,  it  must,  in  my  judgment,  be  proved  that  the  will  of  one  of  the 
parties  thereto  has  been  overborne  by  genuine  and  reasonably  held  fear  caused  by 
threat  of  immediate  danger  (for  which  the  party  is  not  himself  responsible),  to  life, 
limb  or  liberty,  so  that  the  constraint  destroys  the  reality  of  consent  to  ordinary  wed¬ 
lock.  3  It  is  to  be  noted,  however,  that  this  pronouncement  is  obiter.  The  applicable 
law  was  Polish,  not  English,  law,  and  the  learned  President  accepted  the  expert 
evidence  that  by  Polish  law  the  marriage  was  void.  He  merely  noted  the  similarity  of 
Polish  and  English  law  relating  to  the  nature  of  the  impediment  of  duress.4 


1  [1971]  2  W.L.R.  170,  177. 

2  [I94^]  P.  100,  1 14.  ->  r  ^  q  ttt  t  o 

4  rT,Kfi  1  .  1  .  .  [1971]  2  W.L.R.  170,  180. 

1  he  two  laws,  at  least  since  the  coming  into  force  of  the  English  Nullity  of  Marriage  Act 

1971,  would  appear  to  diverge  so  far  as  the  effect  of  the  impediment  is  concerned.  By  Polish  law 
it  would  seem  to  render  the  marriage  void  ab  initio,  whereas  by  English  law  it  is  merely  voidable 
(section  2)  and  a  decree  no  longer  has  retroactive  effect  (section  5). 
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Recognition  of  divorces:  competence  of  foreign  courts 

Case  No.  4.  The  case  of  Adams  v.  Adams 1  is  of  primary  interest  to  constitutional 
lawyers  and  public  international  lawyers.  It  does,  however,  have  a  conflict  of  laws 
aspect.  Sir  Jocelyn  Simon  P.  had  to  decide  whether  or  not  to  recognize  a  Southern 
Rhodesian  divorce  decree  pronounced  after  the  illegal  declaration  of  independence 
(U.D.I.)  by  a  judge,  himself  appointed  after  U.D.I.,  who  had  not  taken  the  oath  of 
allegiance  and  the  judicial  oath  before  the  Governor  or  a  person  authorized  by  him  in 
the  form  prescribed  by  the  Constitution. 

There  is  no  doubt  that  a  properly  constituted  Rhodesian  court  would  have  been 
jurisdictionally  competent  in  a  purely  private  international  law  sense,  either  on  the 
basis  of  the  parties’  domicil,  or  (following  Travers  v.  Holley)2  on  the  basis  that  the  wife 
had  been  deserted  by  her  husband  and  that  the  husband  was  immediately  before  the 
desertion  domiciled  in  Rhodesia,  or  because  the  parties  had  a  close  and  substantial 
connection  with  Rhodesia  within  the  doctrine  of  Indyka  v.  Indyka .3  The  learned  Presi¬ 
dent  held,  however,  that  in  order  to  qualify  for  recognition  the  decree  must  have  been 
pronounced  by  a  court  competent  to  pronounce  it  according  to  its  own  municipal  law. 
He  held  that  the  Rhodesian  court,  being  improperly  constituted,  did  not  satisfy  this  test. 

The  extent  to  which  lack  of  internal  competence  in  a  foreign  court  will  prevent 
recognition  of  its  judgments  abroad  is  not  altogether  clear  on  the  authorities.4  The 
correct  principle  would  seem  to  be  that,  provided  the  other  pre-conditions  of  recogni¬ 
tion  are  satisfied  (including,  of  course,  the  necessary  ‘international’  competence  of  the 
court),  the  same  effect  should  be  given  to  a  judgment  of  this  sort  as  would  be  accorded 
to  it  in  the  country  of  rendition.  To  accord  lesser  effect  w'ould  tend  to  defeat  pro  tanto 
the  purposes  of  the  conflict  of  laws.  To  accord  greater  effect  would  be  absurd.  On  the 
special  facts  of  Adams  v.  Adams,  however,  this  leads  to  a  further  and  different  question. 
The  thrust  of  this  consequential  inquiry  is  not  as  to  the  competence  of  the  foreign 
court  according  to  its  own  rules,  but  rather  as  to  the  recognition  of  the  validity  of  that 
set  of  rules  at  the  public  international  law  or,  perhaps,  political  level.  The  private 
international  law  aspect  of  the  Adams  case  is,  therefore,  strictly  speaking,  a  subsidiary 
one. 

A  postscript  may,  however,  be  added  concerning  a  different  and  conflict  of  laws 
point.  Sir  Jocelyn  Simon  P.’s  judgment  contains  yet  one  more  judicial  condemnation 
of  the  doctrine  of  the  unity  of  domicil  of  husband  and  wife.  Having  reluctantly  come 
to  the  conclusion  that  he  had  to  dismiss  a  wife’s  petition  for  a  declaration  that  the 
Rhodesian  divorce  decree  was  valid,  the  learned  President  said,  ‘In  my  view  this  case 
is  yet  one  further  illustration  of  the  unsatisfactory  basis  of  the  divorce  jurisdiction  of 
the  English  court  and  of  the  now  completely  outmoded  legal  concept  that  the  domicil 
of  a  married  woman  is  dependant  upon  that  of  her  husband.’5  There  can  be  few  rules 
in  the  whole  of  the  common  law  that  have  survived  so  much  criticism  from  so  many 
quarters. 


Recognition  of  foreign  divorces :  miscellaneous  points 

Case  No.  5.  Qureshi  v.  Oureshi6  was  decided  by  Sir  Jocelyn  Simon  P.  sitting  at 
first  instance.  The  number  of  cases  cited  by  the  President  and  by  counsel  totalled  no 

1  [1970]  3  W.L.R.  934.  2  [19S3]  P-  246.  3  [1969]  1  A.C.  33. 

4  Contrast,  e.g.,  Pemberton  v.  Hughes,  [1899]  1  Ch.  781  and  Vanquelin  v.  Bouard  (1863), 
15  C.B.  (N.S.)  341  with  Castrique  v.  Imrie  (1870),  L.R.  4  H.L.  414  and  Papadopoulos  v.  Papa- 
dopoulos,  [1930]  P-  55-  5  [1970]  3  W.L.R.  934,  956.  6  [1971]  2  W.L.R.  518. 
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less  than  eighty-four.  A  number  of  points  of  law  relating  to  the  recognition  of  foreign 
divorces  and  other  issues  fell  to  be  determined.  One  may  predict  that  the  learned 
President’s  judgment  will  be  widely  cited  in  various  contexts  in  the  future.  Oureshi  v. 
Qureshi  has  the  aura  of  a  leading  case.  However,  although  it  does  provide  neat  illustra¬ 
tion  of  various  facets  of  the  law,  it  contains  little  that  is  actually  new. 

The  facts  were  as  follows.  In  1966  the  parties,  who  were  Muslims,  were  married 
at  an  English  Register  Office.  The  Register  Office  ceremony  was  followed  by  a  Muslim 
ceremony,  at  which  a  type  of  dower  was  arranged  whereby  the  husband  promised  to 
pay  the  wife  a  fixed  sum  of  money  on  demand  or  on  the  dissolution  of  the  marriage  by 
divorce  or  death.  After  the  marriage  the  parties  continued  to  reside  in  England,  but  in 
1967  the  husband  (who  claimed  to  be  domiciled  in  Pakistan)  sent  a  letter  to  his  wife 
containing  the  sentence  ‘I  divorce  you’  three  times  in  accordance  with  the  Islamic 
law  of  talak.  This  letter  was  followed  by  a  formal  hearing  at  the  London  office  of  the 
High  Commissioner  for  Pakistan,  following  which,  upon  the  expiry  of  ninety  days 
from  the  date  of  the  letter  of  talak  and  no  reconciliation  having  been  made,  the  divorce 
was  pronounced  absolute  on  1  August  1967. 

In  proceedings  in  the  Probate  Division  before  Sir  Jocelyn  Simon  P.,  the  wife 
petitioned  for  a  declaration  that  the  marriage  still  subsisted  and  that  she  was  accordingly 
entitled  to  maintenance,  and,  alternatively,  if  the  marriage  had  been  validly  dissolved, 
that  she  was  entitled  to  the  dower.  The  husband  contended  that  the  divorce  was  valid, 
but  that  the  English  court  had  no  jurisdiction  to  adjudicate  upon  the  claim  to  dower. 

The  jurisdictional  issue  as  it  related  to  the  making  of  a  declaration  as  to  status 
presented  little  difficulty,  for  both  parties  were  at  the  date  of  the  commencement  of 
the  proceedings  resident  in  England.  Moreover,  it  was  held  that,  whether  the  claim 
for  dower  arose  ex  contractu  or  as  an  incident  of  status,  there  was  no  impediment  to  the 
assumption  of  jurisdiction  in  regard  to  it.  ‘To  hold  otherwise’,  said  the  learned  Pre¬ 
sident,  ‘would  be  to  put  the  forensic  clock  back  a  hundred  years.’1 

It  was  accepted  that  the  parties  were  at  the  time  of  the  talak  proceedings  domiciled 
in  Pakistan,  and  that  the  divorce  would  undoubtedly  be  regarded  as  valid  in  that 
country.  Prima  facie  at  least,  therefore,  it  was  entitled  to  recognition  in  England. 

Sir  Jocelyn  Simon  P.  then  went  on  to  hold  that  the  non-forensic  character  of  pro¬ 
ceedings  by  way  of  talak  did  not  preclude  recognition;  nor  did  the  fact  that  the  pro¬ 
cedure  was  a  procedure  designed  for  the  dissolution  of  polygamous  marriages;  nor 
could  he  find  anything  in  the  instant  situation  which  was  offensive  to  the  conscience 
of  the  English  court.  Again,  he  specifically  held  that  the  fact  that  the  ‘foreign’  divorce 
took  place  in  England  was  not  a  bar  to  its  recognition.  Finally,  the  learned  President 
referred  to  an  English  court’s  residual  discretion  to  refuse  to  recognize  a  foreign 
divorce,  even  though  it  is  effective  by  the  law  of  the  domicil.  Acknowledging  the 
existence  of  such  a  discretion,  he  emphasized  that  it  should  be  exercised  extremely 
sparingly.  Judgment  was  given  for  the  husband  on  his  prayer  for  a  declaration  that 
the  talak  divorce  was  valid,  and  for  the  wife  for  £788,  this  being  the  English  currency 
equivalent  of  the  specified  dower  sum. 

Recognition  of  divorces:  denial  of  natural  justice  and  the  doctrine  of  estoppel 

Case  No.  6.  The  facts  of  Hornett  v.  Hornett2  were  somewhat  curious,  and  the  case 
is  of  interest  in  more  than  one  way. 

In  1919  a  husband,  an  Englishman  then  living  in  France,  had  married  a  wife,  a 
French  national.  They  parted  after  a  few  years,  and  the  husband  returned  to  England. 

1  [1971]  2  W.L.R.  534.  ^  Ibid.,  181. 
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In  1925  the  husband  learned  for  the  first  time  that  his  wife  had  divorced  him  in  France. 
Subsequently  he  persuaded  her  to  return  with  him  to  England,  where  they  lived 
together  for  a  further  eleven  years.  Then  in  1936  the  wife  left  the  husband,  and  in 
1937  she  obtained  a  maintenance  order  in  an  English  Magistrates’  Court,  which  the 
husband  complied  with  until  1964,  when  it  was  discharged.  On  a  petition  by  the 
husband  for  a  declaration  that  the  French  decree  had  validly  dissolved  the  marriage, 
Cumming-Bruce  J.  held,  ‘In  spite  of  the  oddities  and  anomalies  of  this  story,  this 
is  a  case  in  which  the  court  should  grant  the  declaration  sought,  and  I  declare  that 
under  English  law  the  French  decree  of  divorce  in  1924  is  valid.’1 

There  was  no  doubt  on  the  facts  that  the  French  court  had  jurisdiction  under  the 
common  law  doctrine,  revealed  by  the  House  of  Lords  over  forty  years  later  in  Indyka 
v.  Indyka.2  The  wife  at  the  material  time,  i.e.  the  date  of  the  institution  of  the  French 
proceedings,  had  a  real  and  substantial  connection  with  France.  The  learned  judge 
had  to  consider  two  other  aspects  of  the  case :  ‘Ought  this  court  to  recognise  the  validity 
of  the  French  decree  in  a  case  in  which  ( a )  the  husband  never  knew  anything  about 
the  proceedings  in  France,  and  ( b ),  when  he  learnt  about  them,  in  conjunction  with 
his  wife,  agreed  to  disregard  the  French  decree  and  continued  to  live  with  her  as 
man  and  wife  on  the  basis  that  the  French  decree  did  not  touch  their  lives  at  any 
point.’3 

So  far  as  the  effect  of  lack  of  notice  is  concerned,  Cumming-Bruce  J.  said:  ‘There  is 
a  distinction  between  the  case  where  somebody  does  not  know'  about  legal  proceedings 
although  the  foreign  procedure  has  been  properly  carried  out,  and  where  there  is  no 
fraud,  and  the  case  where  there  has  been  fraud  or  some  other  taint  in  the  foreign 
proceedings.  In  the  former  situation  lack  of  notice  will  not  normally  per  se  lead  to 
non-recognition.’4  The  formulation  of  the  distinction  in  this  way  seems  to  imply  two 
propositions.  The  first  is  that,  in  considering  whether  or  not  the  foreign  proceedings 
involved  a  denial  of  natural  justice  on  the  ground  of  lack  of  notice,  account  will  be 
taken  of  the  foreign  court’s  own  procedure  with  regard  to  dispensing  with  notice.  This 
possible  surrender  of  the  second  forum’ s  standards  is  (in  part)  justified  in  terms  of 
reciprocity:  ‘.  .  .  in  England,  too,  it  is  quite  possible  for  persons  to  be  divorced  without 
their  knowledge  if,  for  example,  after  careful  and  proper  inquiry  it  proves  impossible 
to  trace  the  whereabouts  of  the  respondent.  ...  It  is  a  matter  of  reciprocity  that  the 
English  court  will  recognise  a  French  decree  if,  when  the  French  process  has  appar¬ 
ently  been  followed,  one  of  the  results  is  that  the  respondent  is  not  served.’5  The 
second  proposition  is  a  limitation  upon  the  first :  if  the  situation  is  aggravated  by  fraud 
(meaning  presumably  what  the  second  forum  would  regard  as  fraud)  no  such  surrender 
may  be  countenanced. 

The  learned  judge  added  a  third  proposition — although  of  a  highly  flexible  and 
seemingly  quasi-discretionary  nature — when  he  went  on  to  intimate  that,  even  if  the 
foreign  court’s  procedure  is  properly  complied  with  and  even  if  there  is  no  fraud,  its 
judgment  may  be  refused  recognition  on  the  grounds  of  denial  of  natural  justice  if  on 
the  facts  of  the  particular  case  ‘grave  injustice’  would  otherwise  result. 

In  applying  these  principles  to  the  facts  of  Hornett  v.  Hornett  Cumming-Bruce  J. 
found  that,  although  the  husband  had  not  been  served  with  the  French  proceedings, 

1  Ibid.,  187.  2  [1969]  1  A.C.  33- 

3  per  Cumming-Bruce  J.  [1971]  2  W.L.R.  181,  184. 

4  Ibid.  185.  The  decision  of  Horridge  J.  in  Rudd  v.  Rudd,  [1924]  P.  72  is  sometimes  cited  for 

a  contrary  view.  The  natural  justice  point  was,  however,  only  an  alternative  ratio.  The  headnote 
must  be  regarded  as  misleading. 

5  [1971]  2  W.L.R.  185. 
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there  had  been  no  fraud  or  other  taint  in  those  proceedings.  The  French  procedure, 
cumbrous  as  it  was,  had  been  properly  complied  with,  and  the  learned  judge  was 
satisfied  that  no  grave  injustice  would  result  from  recognizing  the  decree. 

Cumming-Bruce  J.  then  considered  the  relevance,  if  any,  of  the  parties’  long 
affirmation  of  their  marriage  in  England  after  the  date  of  the  French  decree  of  divorce. 
The  jurisprudence  of  the  conflict  of  laws  does  provide  some  evidence  of  occasional, 
but  extremely  hesitant,  flirtation  with  the  doctrine  of  estoppel  in  connection  with  the 
effect  of  foreign  judgments  not  entitled  (usually  for  lack  of  jurisdiction)  to  substantive 
recognition.  The  type  of  case  in  which  the  doctrine  seems  attractive  is  one  in  which, 
for  example,  a  husband  is  claiming  to  succeed  on  the  death  of  his  wife  and  in  order  to 
do  so  alleges  that  a  foreign  divorce,  previously  obtained  on  his  own  petition,  is  not 
entitled  to  recognition.  Ought  he  to  be  estopped  from  pleading  the  invalidity  of  the 
divorce  which  he  himself  obtained  ? 

The  facts  of  Hornett  v.  Hornett,  however,  presented  what  was  perhaps  an  emotively 
less  impelling  case.  There  it  was  contended  that  the  fact  that  the  husband  had  persuaded 
his  wife  to  return  to  England  and  to  him,  and  that  they  had  subsequently  affirmed  the 
marriage  by  living  together  for  a  further  eleven  years,  ought  to  preclude  the  husband 
from  asserting  the  validity  of  an  earlier  foreign  divorce.  This  contention  was  rejected. 
Cumming-Bruce  J.  commented:  ‘There  are  great  difficulties  about  applying  a  doctrine 
of  estoppel  to  a  legal  decree  affecting  status.’1  It  is,  however,  to  be  noted  that,  despite 
the  generality  of  these  words,  what,  it  would  seem  was  actually  rejected  in  Hornett  v. 
Hornett  was  not  the  suggestion  that  a  person,  who  has  himself  obtained  a  foreign  decree 
not  entitled  to  recognition  in  England,  is  estopped  from  asserting  its  invalidity,  but  the 
suggestion  that  a  person  who  has  seemingly  by  his  conduct  treated  as  invalid  a  foreign 
decree,  obtained  by  another  and  entitled  to  recognition  in  England,  is  estopped  from 
asserting  its  validity. 

It  is  submitted  that  there  is  a  framework  of  principle  within  which  problems  of  this 
sort  must  be  considered. 

It  is  self-evident  that  parties  cannot  confer  entitlement  to  recognition  upon  a  foreign 
judgment  simply  by  treating  it  as  valid — however  consistent,  prolonged  and  sincere 
this  treatment  may  be.  Nor  can  they  deprive  a  foreign  judgment  of  entitlement  to 
recognition  simply  by  treating  it  as  invalid.  A  question  may  nevertheless  arise  as  to 
whether  a  party  has,  as  a  result  of  his  conduct,  become  estopped  from  relying  upon  the 
invalidity  or  validity  of  the  foreign  decree.  It  is  trite  law  that  to  ground  an  estoppel 
there  must  be  an  adequate  representation  by  the  putative  estoppel-denier  to  the  puta¬ 
tive  estoppel-asserter.  The  fact  that  the  estoppel-denier  himself  obtained  the  foreign 
judgment  may  constitute,  or  be  an  ingredient  of,  this  representation.  Only  in  the 
strongest  case,  especially  in  matters  affecting  status,  should  the  doctrine  with  all  its 
uncertainties  be  invoked.  Therefore,  the  representation  must  be  clear,  and  the  injus¬ 
tice  which  would  result  to  the  representee  from  permitting  the  representor  to  rely 
upon  the  falsity  of  the  representation  must  be  manifest.  In  Hornett  v.  Hornett  the 
behaviour  pattern  of  the  husband  (which  did  not  include  instituting  the  foreign  pro¬ 
ceedings— indeed  he  was  at  the  time  unaware  of  them)  obviously  did  not  provide  an 
adequate  basis  for  an  estoppel.  On  the  other  hand,  a  Canadian  case  which  may  be 
noted  by  way  of  contrast  is  that  of  Re  Capon ,  Capon  and  O'Brien  v.  McLay.2  The 
words  of  Schroeder  J.A.  in  the  Ontario  Court  of  Appeal  are  apposite:  ‘The  appellant 
elected  to  change  her  domicil  to  one  of  the  United  States  of  America  and  there  secured 
a  decree  of  nullity  with  any  and  all  advantages  which  might  flow  from  it.  She  married 


[1971]  2  W.L.R.  186. 


2  [1965]  20  R.  83. 
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her  present  husband  under  the  protection  of  that  decree  and  doubtless  she  was  living 
with  her  new  spouse  at  the  time  of  the  testator’s  [her  first  “husband’s”]  death,  and 
they  may  still  be  cohabiting.  She  publicly  repudiated  her  marriage  with  the  testator  in 
the  most  formal  and  solemn  manner  possible  in  the  nullity  suit  instituted  by  her  in 
Nevada,  acted  upon  the  decree  thus  obtained,  and  with  startling  inconsistency  she 
now  lays  claim  upon  the  major  portion  of  his  estate  by  reason  of  that  very  marriage. 
If  she  were  now  permitted  to  impeach  the  validity  of  that  decree  and  her  present 
contentions  were  to  prevail,  it  would,  to  my  mind  constitute  a  parody  of  justice. 
While,  for  the  reasons  stated,  I  do  not  find  it  necessary  to  rest  my  judgment  on  this 
alternative  ground  taken  by  the  respondents,  I  would  not  hesitate  to  do  so  if  the  other 
ground  upon  which  I  have  based  it  were  invalid.’1 

Legitimacy 

Case  No.  7.  Problems  of  legitimacy,  of  legitimation  and  of  adoption  usually  arise  in 
private  international  law  in  the  context  of  succession.  In  principle  and  on  the  authorities 
it  is  clear  that  in  such  circumstances  the  lex  successions  must  control.  This  means 
that  the  English  rules  of  private  international  law  relating  to,  for  example,  legitimacy, 
are  only  applicable  in  a  succession  case  if  the  lex  successions  is  English,  i.e.  as  regards 
succession  to  immovables  if  the  property  is  situated  in  England,  as  regards  succession 
to  movables  if  the  deceased  died  domiciled  in  England,  and  as  regards  succession 
under  a  settlement  if  its  proper  law  is  English  law.  Questions  of  legitimacy  (or  legitima¬ 
tion  or  adoption)  can,  of  course,  arise  otherwise  than  in  the  context  of  succession ;  but 
there  would  seem  to  be  no  reason  to  suppose  that  when  this  occurs  in  England  the 
applicable  rules  of  private  international  law  should  differ  from  those  applicable  in  a 
case  of  succession  in  which  the  lex  successions  is  English. 

In  Hashmi  v.  Hashmi,2  in  which  a  petitioner  had  originally  sought  the  dissolution  of 
her  marriage  to  the  respondent,  Mr.  Commissioner  Stabb  Q.C.  had  to  decide  a  pre¬ 
liminary  issue  concerning  the  legitimacy  of  the  parties’  children,  because  the  respon¬ 
dent  by  his  answer  had  raised  matters  requiring  such  a  decision  before  the  proceedings 
on  the  petition  could  continue.  An  issue  of  legitimacy  was  thus  presented  in  a  context 
unrelated  to  succession. 

The  facts  of  Hashmi  v.  Hashmi  were  as  follows.  In  1948  the  husband,  who  was 
throughout  domiciled  in  Pakistan,  had  entered  into  a  valid  polygamous  marriage  with 
a  Pakistani  lady  in  Pakistan.  In  1957,  while  this  marriage  was  still  subsisting,  he  went 
through  a  ceremony  of  marriage  in  an  English  Register  Office  with  the  petitioner,  a 
domiciled  English  woman,  by  whom  he  subsequently  had  three  children.  In  1968  she 
instituted  proceedings  for  divorce  on  the  grounds  of  cruelty  and  desertion.  By  his 
amended  answer  the  husband  added  a  prayer  that  the  marriage  be  declared  void  but 
that  the  children  be  declared  legitimate.  The  parties  agreed  that,  provided  that  on  the 
trial  of  a  preliminary  issue  it  were  held  that  even  if  the  marriage  were  void  by  English 
law  the  children  would  be  legitimate,  the  petitioner  would  not  oppose  a  declaration 
that  the  marriage  was  void.  The  court  accepted  expert  evidence  to  the  effect  that  in 
Pakistan  the  respondent’s  marriage  to  the  petitioner  would  be  treated  as  a  valid  second 
polygamous  marriage  and  that  the  children  would,  accordingly,  be  regarded  as  legiti¬ 
mate  there. 

The  learned  Commissioner,  although  holding  that  the  marriage  between  the  parties 
must  be  regarded  in  England  as  a  nullity,  made  a  declaration  that  the  three  children  of 
the  marriage  were  legitimate. 

1  Ibid.,  100. 


2  [1971]  3  W.L.R.  918. 
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In  holding  the  English  marriage  void  Mr.  Commissioner  Stabb  followed  the  Court 
of  Appeal  decision  in  Baindail  v.  Baindail.1 2  This  had  established  that  a  subsisting 
valid  polygamous  marriage  constitutes  a  bar  to  a  subsequent  monogamous  marriage. 
It  is,  therefore,  implicit  in  this  part  of  the  learned  Commissioner’s  decision  that  the 
marriage  ceremony  in  which  the  parties  had  participated  must  be  regarded  in  England 
as  monogamous  in  character,  although  by  the  husband’s  domiciliary  law  it  would  be 
treated  as  polygamous.  The  rule  that  the  nature  of  a  marriage  is  determined  by  the 
lex  loci  celebrationis 2  is  by  implication  reaffirmed.  Indeed,  it  is  scarcely  realistic  to 
suppose  that  a  marriage  celebrated  in  a  Bradford  Register  Office  would  be  treated  as 
anything  other  than  monogamous  for  the  purposes  of  English  law.  It  does  not,  however, 
necessarily  follow  that  all  marriages  celebrated  in  England  must  be  regarded  as  mono¬ 
gamous.  It  could  be  argued  (although  there  are  also  powerful  arguments  to  the  con¬ 
trary)3 4  that  a  marriage  celebrated  in  England  in,  for  example,  a  Mosque  or  a  Sikh 
temple,  between  parties  having  the  requisite  capacity  by  their  respective  personal  laws, 
should  be  regarded  as  polygamous.  However,  even  if  it  had  been  held  to  be  polygamous, 
the  parties’  marriage  in  Hashmi  v.  Hashmi  would  still  have  been  void,  although  on  the 
ground  of  the  woman’s  lack  of  capacity  under  her  English  domiciliary  law  to  enter  into 
a  polygamous  marriage,  rather  than  for  bigamy  under  the  rule  in  Baindail  v.  Baindail. 

The  learned  Commissioner  held  the  children  legitimate,  notwithstanding  that  they 
were  not  born  in  what  an  English  court  would  regard  as  lawful  wedlock.  This  holding 
is  not  plausibly  to  be  reconciled  with  the  philosophy  underlying  the  old  House  of 
Lords  decision  in  Shaw  v.  Gould*  where  it  was  held  that  a  child  even  in  a  conflict 
of  laws  situation  cannot  succeed  as  a  legitimate  child  in  the  context  of  an  English  suc¬ 
cession  if  he  is  not  regarded  by  the  English  courts  as  having  been  born  in  lawful 
wedlock.  The  holding  in  Hashmi  v.  Hashmi  is,  on  the  other  hand,  obviously  consistent 
with  the  approach  taken  by  Romer  J.  in  the  more  modern  case  of  Re  Bischoffsheim 5 
and  apparently  approved  by  the  Privy  Council  in  Bamgbose  v.  Daniel6.  That  approach 
is  that  legitimacy,  being  a  question  of  status  at  birth,  is  determined  by  reference  to  the 
law  of  domicil  of  the  father  of  th &  propositus  at  the  time  of  his  birth.  The  circumstance 
of  birth  in  lawful  wedlock  is  not  in  itself  crucial.  In  Hashmi  v.  Hashmi  the  respondent 
father  was  at  all  material  times  domiciled  in  Pakistan,  and  by  Pakistani  law  the  children 
were  born  legitimate.  It  would  seem  that  the  reason  why  they  enjoyed  this  status  under 
Pakistani  law  was  that  the  marriage  of  their  parents  would  be  treated  as  valid  in  Paki¬ 
stan;  but  it  should  have  made  no  difference  if  it  had  been  for  some  other  reason  that 
that  law  regarded  them  as  legitimate. 

In  assessing  the  authority  of  Hashmi  v.  Hashmi  on  the  legitimacy  issue  it  will  not 
be  overlooked  by  critics  that  it  represents  a  holding  of  a  Commissioner  sitting  at  first 
instance  at  Leeds  Assizes,  inconsistent  on  its  face  with  an  earlier  decision  of  the  House 
of  Lords  which  decision  was  cited  neither  in  argument  nor  in  the  judgment.7  On  the 
other  hand,  in  assessing  the  contemporary  significance  of  Shaw  v.  Gould  certain  factors 
must  be  borne  in  mind.  First,  it  was  decided  more  than  a  hundred  years  ago,  and,  as 
Dr.  Cheshire  has  said  of  the  conflict  of  laws  generally,  ‘An  important  factor,  however, 
and  one  that  should  never  be  overlooked  either  by  the  student  or  the  practitioner,  is 

1  [1946]  P.  122. 

2  But  compare  a  tentative  suggestion  to  the  contrary,  Cheshire,  Private  International  Law 
(8th  edn.,  1970),  pp.  293-5. 

3  See  Dicey  and  Morris,  Conflict  of  Laws  (8th  edn.,  1967),  Rule  34  and  Comment. 

4  (1868),  L.R.  3  H.L.  55.  5  [I948]  ch.  79. 

6  [i955]  A.C.  107,  120. 

7  Apparently  neither  Shaw  v.  Gould,  nor  Re  Bischoffsheim  nor  Bamgbose  v.  Daniel  was  cited. 
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that  many  of  the  older  decisions  are  faulty  guides,  and  especially  so  when  the  point  at 
issue  has  been  the  subject  of  more  recent  adjudications.  This  is  one  sphere  in  which 
the  wisdom  of  our  elders  is  less  sacrosanct  than  usual.’1  Secondly,  Re  Bischoffsheim, 
also  difficult  to  reconcile  with  Shaw  v.  Gould ,  is  a  relatively  modern  decision  and  has 
even  more  recently  been  approved  by  the  Privy  Council  in  Bamgbose  v.  Daniel.  Thirdly, 
the  notion,  predominant  in  Shaw  v.  Gould ,  that  legitimacy  can — almost  by  definition 
— mean  only  birth  in  lawful  wedlock,  has  now  been  departed  from  even  in  English 
domestic  law  as  a  result  of  the  introduction  of  the  doctrine  of  putative  marriage  by  the 
Legitimacy  Act,  1959.  Fourthly,  the  choice  of  law  clause2  in  that  Act  (which  delimits 
for  conflict  of  laws  purposes  the  scope  of  the  new  English  doctrine  of  putative  marriage) 
is  couched  in  terms  of  the  Re  Bischoffsheim  test.  Fifthly,  it  is  obviously  correct  in 
principle  to  determine  a  person’s  status  at  birth  by  reference  to  the  law  of  his  domicil 
of  origin  (deemed  for  this  purpose  to  be  the  law  of  his  father’s  domicil)  rather  than 
arbitrarily  to  project  a  rule  of  English  domestic  law  (itself  now  modified  statute) 
into  the  conflicts  sphere.  Lastly,  rejection  of  the  lawful  wedlock  test  and  acceptance 
of  the  Re  Bischoffsheim  approach  makes  for  consistency,  clearly  desirable,  between  the 
rules  relating  to  legitimacy  and  those  relating  to  legitimation.  It  is  well  established  in  the 
private  international  law  of  legitimation  both  at  common  law3  and  by  statute4  that  it 
is  to  the  law  of  the  father’s  domicil  at  the  relevant  time  or  times  that  reference  must 
be  made. 

A  purely  formal  reconciliation  of  the  finding  of  legitimacy  in  Hashmi  v.  Hashmi 
with  the  doctrine  of  Shaw  v.  Gould  could  be  on  the  ground  that  in  Hashmi  v.  Hashmi 
no  question  of  succession  was  immediately  involved.  It  would  be  a  reconciliation  devoid 
of  merit.  One  of  the  main  reasons  (although  not  the  only  one)  for  which  the  status  of 
legitimacy  is  much  sought  after  is  the  potentiality,  if  not  the  actuality,  of  advantage  in 
succession.5  To  hold  a  person  legitimate  for  the  purposes  of  English  law  generally  but 
illegitimate  for  the  purposes  of  the  English  law  of  succession  would  be  banal  indeed. 


Common  law  enforcement  of  foreign  judgments :  jurisdiction  of  the  foreign  court 

Case  No.  8.  It  is  axiomatic  that  a  foreign  judgment  will  not  be  enforced  in  England 
unless  the  court  w'hich  pronounced  it  was  jurisdictionally  competent  to  do  so  in  what 
is,  somewhat  pretentiously,  called  the  international  sense.  What  must  be  shown  is  that 
the  foreign  court  had  jurisdiction  on  a  ground  known  to  English  private  international 
law.  These  grounds  were  classically,  although  not  necessarily  exhaustively  nor  perhaps 
entirely  accurately,  listed  by  Buckley  L.J.  in  Emanuel  v.  Symon.6  Three  of  them  were 
adverted  to  by  Ashworth  J.  in  the  recent  case  of  Vogel  v.  Kohnstamm.7 

The  defendants  there  were  being  sued  upon  an  Israeli  judgment.  They  were  an 
English  company  which  had  sold  through  one,  Kornbluth,  leather  skins  to  the  plaintiff,  a 
leather  merchant  in  Israel.  The  defendant  company  had  no  office  of  their  own  in  Israel, 
all  the  material  correspondence  being  conducted  by  them  in  England.  Their  connection 
with  Israel  was  limited  to  their  dealings  with  Kornbluth,  who,  although  he  had  no 
authority  to  conclude  any  contracts  on  their  behalf  and  was  found  not  to  be  their 
agent  in  any  strict  sense,  was  their  representative  and  contact  man,  who  sought  custo¬ 
mers  for  them,  and  was  a  means  of  communication  between  them  and  any  buyer. 

1  Op.  cit.  (above,  p.  414  n.  2),  p.  39.  2  Legitimacy  Act,  I959>  section  2  (2). 

3  Re  Goodman’s  Trusts  (1881),  17  Ch.D.  266.  4  Legitimacy  Act,  1926,  section  8. 

5  This  remains  basically  true  in  spite  of  the  mitigations  introduced  by  the  Family  Law  Reform 
Act,  1969. 

6  [1908]  1  K.B.  302,  309. 


7  [I971]  3  W.L.R.  537. 
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The  plaintiff  had  started  proceedings  for  breach  of  contract  against  the  defendants 
in  Israel.  Process  was  served  upon  the  defendants  by  leave  of  the  Israeli  court.  In 
response  to  this  the  defendants  wrote  to  the  court  in  Israel,  to  the  effect  that  they  did 
not  admit  the  court’s  jurisdiction,  and  that  their  letter  was  not  to  be  taken  to  be  an 
appearance  in  the  proceedings.  The  Israeli  court  gave  judgment  for  the  plaintiff,  who 
sought  to  enforce  it  in  England.  The  issue  before  Ashworth  J.  was  as  to  whether  the 
jurisdiction  of  the  Israeli  court  was  entitled  to  recognition  in  England,  either  on  the 
ground  that  at  the  time  of  the  action  in  Israel  the  defendants  were  resident  there,  or 
on  the  ground  that  they  had  submitted  to  the  jurisdiction  of  the  Israeli  court.  In 
passing  the  learned  judge  did  refer  as  well  to  another  ground  of  jurisdiction  listed  by 
Buckley  L.J.  in  Emmanuel  v.  Symon,  namely  the  fact  that  ‘the  defendant  is  a  subject 
of  the  foreign  country  in  which  the  judgment  has  been  obtained’.1  This  basis  of 
jurisdiction  his  lordship  said,  ‘now  seems  to  have  been  sufficiently  questioned  to  be  of 
doubtful  authority’.2  There  are  dicta  in  several  earlier  cases  to  the  effect  that  the 
nationality  of  the  defendant  should  ground  the  jurisdiction  of  the  foreign  court.  There 
is,  however,  no  decisive  English  authority  either  way.  The  notion  would  seem  to  be 
contrary  to  principle  and  has  been  rejected  by  the  Irish  High  Court.3 

Dealing  with  the  question  of  the  defendants’  residence,  Ashworth  J.  said  it  ‘is  a 
question  of  fact  and  when  one  is  dealing  with  human  beings  one  can  normally  approach 
the  matter  on  the  footing  that  residence  involves  physical  residence  by  the  person  in 
question.  I  keep  open  the  possibility  that  even  in  regard  to  such  a  person  he  may  be 
constructively  resident  in  another  country  although  his  physical  presence  is  else¬ 
where.  But  in  the  case  of  a  corporation  there  is  broadly  speaking  no  question  of  physi¬ 
cal  residence.  A  corporation  or  company,  if  resident  in  another  country,  is  resident 
there  by  way  of  agents.’4  The  learned  judge  cited  the  headnote  of  one  of  the  few 
authorities  upon  the  concept  of  residence  of  a  corporation  in  this  context,  Littauer 
Glove  Corporation  v.  F.  W.  Millington  ( ig20 )  Ltd.:5  ‘To  constitute  residence  by  a 
British  company  in  a  foreign  State  so  as  to  render  the  company  subject  to  the  jurisdic¬ 
tion  of  the  courts  of  that  State,  the  company  must  to  Some  extent  carry  on  business  in 
that  State  at  a  definite  and  reasonably  permanent  place.’  In  the  Littauer  Glove  Corpora¬ 
tion  case  it  was  found  that  the  person  through  whom  the  defendant  corporation  was 
said  to  have  a  residence  in  New  York  had  no  sufficiently  fixed  or  permanent  place  of 
business  there.  In  Vogel  v.  Kohnstamm,  on  the  other  hand,  it  was  common  ground  that 
at  all  material  times  Mr.  Kornbluth  had  an  office  in  Tel  Aviv  and  could  be  described 
as  having  a  definite  and  reasonably  permanent  place  of  business  there.  Ashworth  J., 
nevertheless,  held  that  the  case  for  grounding  the  jurisdiction  of  the  Israeli  court  on 
the  basis  of  the  residence  of  the  defendant  company  had  not  been  made  out.  This 
was  because  Mr.  Kornbluth  was  not  the  corporation’s  agent:  he  was  carrying  on  his 
own  business  in  Israel,  not  the  defendants’.  The  learned  judge  rightly  avoided  refer¬ 
ence  to  the  technicalities  of  the  English  domestic  law  of  agency  but  concluded  more 
broadly,  ‘.  .  .  I  have  asked  myself  anxiously  in  this  case  whether  in  any  real  sense  of  the 
word  the  defendants  can  be  said  to  have  been  there  in  Israel;  and  all  that  emerges  from 
this  case  is  that  there  was  a  man  called  Kornbluth  who  sought  customers  for  them, 
transmitted  correspondence  to  them  and  received  it  from  them,  but  had  no  authority 
whatever  to  bind  the  defendants  in  any  shape  or  form.’6 

It  is  interesting  to  note  that  the  learned  judge  left  open  the  possibility  that  even  a 


1  [1908]  1  K.B.  302,  309. 

3  Rainford  v.  Newell  Roberts,  [1962]  Ir.R.  95. 

3  (1928),  44  T.L.R.  746. 


2  [i97i]  3  W.L.R.  537,  544. 

4  Ibid.,  p.  545. 
6  Ibid.,  p.  547. 
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natural  person  might  be  constructively  resident  in  a  country  although  physically 
present  elsewhere.  This  contrasts  with  the  rigid  and  uncompromising  attitude  taken 
by  Diplock  J.  in  Blohn  v.  Desser  :l  ‘In  the  case  of  a  corporation,  therefore,  the  relevant 
problem  tends  to  be  whether  the  corporation,  through  its  agent,  is  resident  in  the 
foreign  country:  see,  for  example,  Littauer  Glove  Corporation  v.  (F.  W.)  Millington 
( IQ20 )  Ltd.  A  natural  person,  however,  can  only  be  resident  in  person.’2  Unfortunately, 
Ashworth  J.  does  not  elaborate  his  dictum,  but  it  perhaps  leaves  the  way  open  for  the 
development  of  the  idea  that  the  carrying  on  of  business  in  a  foreign  country  by  an 
agent  on  behalf  of  a  principal,  whether  that  principal  is  human  or  corporate,  will  in 
appropriate  cases  itself  ground  jurisdiction  in  the  courts  of  that  country.  There  would 
be  much  to  be  said  on  policy  grounds  in  favour  of  such  a  rule,  at  least  in  cases  in  which 
the  foreign  litigation  arises  out  of  the  business  alone.  The  law  has  perforce  evolved 
something  along  these  lines  so  far  as  corporate  principals  are  concerned — although  the 
terminology  of  residence  has  been  used.  There  would  seem  to  be  no  good  reason  for 
extending  to  human  principals  a  wider  jurisdictional  immunity  in  the  courts  of  the 
countries  where  their  authorized  agents  do  business  on  their  behalf.  The  fiction  of  con¬ 
structive  residence  could  usefully  be  discarded  at  an  early  stage  of  the  development 
envisaged.3 

Perhaps  the  most  important  part  of  Ashworth  J.’s  decision  in  Vogel  v.  Kolmstamm 
is  constituted  by  the  way  in  which  he  dealt  with  the  plaintiff’s  contention  that  the 
defendants  had  submitted  to  the  jurisdiction  of  the  Israeli  court.  Here  the  learned  judge 
took  a  restrictive  view  of  the  notion  of  submission.  He  deduced  from  a  consideration  of 
earlier  authorities — the  opinion  of  the  Privy  Council  in  Sirdar  Gurdy  al  Singh  v. 
Rajah  of  Faridkote 4  and  the  decision  of  the  Court  of  Appeal  in  Emanuel  v.  Symon5— 
that  ‘an  implied  agreement  to  assent  to  the  jurisdiction  of  a  foreign  tribunal  is  not 
something  which  courts  of  this  country  have  entertained  as  a  legal  possibility.  Recog¬ 
nising  that  such  an  agreement  may  be  made  expressly  they  have  in  terms  decided  that 
implication  is  not  to  be  relied  upon.’6  His  lordship  then  rejected  the  view  expressed 
by  Diplock  J.  in  Blohn  v.  Desser 7  to  the  effect  that  it  is  clear  law  that  a  contract  to 
submit  to  the  foreign  forum  ‘may  be  express  or  implied’.8  It  is  submitted  with  respect 
that  the  difference  between  the  approach  formulated  by  Ashworth  J.  and  the  approach 
taken  by  Diplock  J.  is  not  as  simple  as  might  at  first  appear.  It  could  be  contended 
that,  although  an  agreement  to  submit  to  the  jurisdiction  of  a  foreign  court  cannot  be 
imputed  it  need  not  be  express.  In  other  words  it  might  be  argued  that  account  should 
be  taken  of  a  contract  or  agreement  which,  although  not  actually  reduced  to  express 
words  by  the  defendant,  can  nevertheless  be  realistically  deduced  from  the  surrounding 
circumstances,  but  that  a  contract  or  agreement  should  not  be  imputed  to  the  defendant 
in  circumstances  from  which  such  a  deduction  cannot  be  made.  It  is  one  thing  to  find 
agreement  as  a  fact  although  it  has  not  been  expressed.  It  is  quite  another  thing  to 
impute  agreement  although  there  is  no  evidence  or  inadequate  evidence  of  it.  It  would 
seem  clear  from  the  facts  of  Blohn  v.  Desser  that  there  the  phenomenon  of  agreement 
or  contract  was  imputed  rather  than  implied.  As  Dr.  Cheshire  writes:  The  facts  no 
doubt  show  that  the  defendant  had  held  her  brother  out  to  the  world  as  having  osten¬ 
sible  authority  to  make  contracts  on  her  behalf  in  Austria,  but  they  scarcely  justified 
the  inference  that  she  had  promised  the  world  at  large  to  submit  herself  personally 

1  [1962]  2  Q.B.  1 16.  2  Ibid-,  P-  122. 

3  See  American  Law  Institute,  Restatement  of  Law  Second:  Conflict  of  Laws,  p.  35  (1971)- 

4  [1894]  A.C.  670.  5  [1908]  1  K.B.  302.  6  [1971]  3  W.L.R.  537,  549- 

7  [1962]  2  Q.B.  1 16.  8  Ibid.,  p.  123. 
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to  the  Austrian  jurisdiction  with  regard  to  such  contracts.’1  This  aspect  of  Blo/rn  v. 
Desser  has  been  heavily  criticized  extra-judicially2  and  is  clearly  regarded  by  Ashworth 
J.  as  bad  law.  At  the  same  time  it  is  to  be  hoped  that  the  learned  judge’s  categoric 
insistence  that  an  agreement  to  submit  must  be  express  will  not  be  taken  literally  so 
as  to  exclude  clear  cases  (perhaps  few  in  number)  in  which  an  unexpressed  agreement 
is  manifest  on  the  facts:  to  insist  upon  express  words  in  such  circumstances  would 
smack  of  formalism. 

P.  B.  Carter 


1  Cheshire,  Private  International  Law  (8th  edn.,  1970),  p.  628. 

2  Ibid.,  pp.  627-8;  Dicey  and  Morris,  Conflict  of  Laws  (8th  edn.,  1967),  p.  980.  And  see  this 
Year  Book,  38  (1962),  pp.  493-7. 
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Distinction  between  regulations  and  decisions — locus  standi  in  a  recours  en  annulation 

Case  No.  I.  La  Compagnie  fran(:aise  commerciale  et  financier e,  S.A.  v.  Commission 
of  the  European  Communities.1  The  devaluation  of  the  French  franc  on  8  August  1969 
caused  a  crisis  in  the  E.E.C.’s  common  agricultural  policy.  Food  prices  were  fixed 
under  the  common  agricultural  policy  in  units  of  account,  which  were  equivalent  to 
United  States  dollars.  The  normal  result  of  the  devaluation  of  the  French  franc  would 
have  been  to  increase  the  equivalent,  in  French  francs,  of  the  prices  fixed  in  terms  of 
units  of  account,  thus  producing  an  inflationary  effect  on  the  French  economy,  stimu¬ 
lating  over-production  of  agricultural  produce  in  France  and  aggravating  the  Com¬ 
munity’s  problems  of  agricultural  surpluses.  To  prevent  this  happening,  the  Council 
of  Ministers  of  the  European  Communities  issued  Regulation  1586/69  on  n  August 
1969,  which  provided  that  prices  payable  in  France  under  the  common  agricultural 
policy  should  be  temporarily  reduced  by  11*11  per  cent  in  terms  of  units  of  account; 
the  result  was  that  the  corresponding  prices  in  French  francs  remained  unchanged 
despite  the  devaluation.  In  order  to  maintain  the  separation  of  French  prices  from  the 
prices  payable  in  the  rest  of  the  Community,  the  regulation  also  provided  that  France 
should  subsidize  imports  of  agricultural  produce  and  levy  taxes  on  exports  of  agri¬ 
cultural  produce.  The  regulation  empowered  the  Commission  of  the  European  Com¬ 
munities  to  issue  regulations  fixing  the  amounts  to  be  granted  as  import  subsidies  or 
to  be  levied  as  export  taxes. 

The  Commission  issued  such  a  regulation  (Regulation  1670/69)  on  22  August  1969. 
The  plaintiff  in  the  present  case,  a  French  milling  company,  brought  a  recours  en  annu¬ 
lation  against  those  parts  of  the  regulation  which  fixed  the  amount  of  the  export  tax 
on  certain  types  of  flour.  The  plaintiff  imported  wheat  into  France,  processed  it  into 
flour  and  exported  the  flour.  The  Commission,  when  fixing  the  amount  of  the  export 
tax  on  flour,  had,  according  to  the  plaintiff,  relied  solely  on  the  fact  that  the  price 
payable  for  wheat  in  France  under  the  common  agricultural  policy  had  not  increased; 
it  had  ignored  the  fact  that  the  costs  of  transport  and  packing  for  imported  wheat, 
which  were  payable  in  foreign  currency,  had  increased. 

The  Commission  pleaded  that  the  recours  en  annulation  was  inadmissible.  Article  173 
of  the  E.E.C.  Treaty  gives  member  States,  the  Council  and  the  Commission  a  right  to 
bring  a  recours  en  annulation  against  regulations,  directives  and  decisions;  an  individual 
or  a  corporation,  however,  may  only  bring  a  recours  en  annulation  ‘contre  les  decisions 
dont  elle  est  le  destinataire,  et  contre  les  decisions  qui,  bien  que  prises  sous  l’apparence 
d’un  reglement  ou  d’une  decision  adressee  a  une  autre  personne,  la  concernent 
directement  et  individuellement’.2 

*  ©  Dr.  Michael  Akehurst,  1971.  The  decisions  discussed  here  were  handed  down  between 
April  and  December  1970.  One  decision  handed  down  in  March  1970  was  discussed  in  the 
previous  volume  of  this  Year  Book. 

1  Recueil  de  la  jurisprudence,  16  (1970),  p.  205. 

2  It  is  worth  pointing  out  that  the  fact  that  a  decision  addressed  to  member  States  creates 
rights  for  individuals  does  not  mean  that  the  decision  concerns  those  individuals  directly  and 
individually.  In  Grad  v.  Finanzamt  Traunstein  (ibid.  16  (1970),  p.  825,  at  pp.  838-9),  the  Court 
said : 

qu’il  serait  incompatible  avec  l’effet  contraignant  que  l’article  189  reconnait  a  la  decision 
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The  plaintiff  admitted  that  the  greater  part  of  the  Commission’s  regulation  had  the 
character  of  a  genuine  regulation;  but  it  argued  that  the  provisions  fixing  the  export 
tax  on  flour  were  different,1  because 

...  la  fixation  du  taux  litigieux  de  81,  87  FF  par  tonne  de  farine  exportee  n’atteindrait 
les  entreprises  concernees  que  de  fa5on  inegale,  son  calcul  ne  tenant  pas  compte  de 
l’incidence  variee  de  1’ augmentation  de  certains  elements  du  prix  de  revient,  notam- 
ment  des  frais  de  transport  et  de  sacherie,  qui  devraient  etre  payes  en  devises  non- 
frangaises ; 

que  ces  frais  variant  suivant  la  situation  geographique  de  l’usine  et  l’importance  de  la 
sacherie,  la  fixation  du  montant  litigieux  n’aurait  pas  un  effet  general  et  uniforme  mais 
affecterait  les  divers  exportateurs  frangais  de  fagon  differente  et,  des  lors,  individuelle. 

The  Court,  however,  rejected  this  argument: 

attendu  que  la  circonstance  qu’une  disposition  generale  affecte  les  divers  justiciables 
d’une  fagon  inegale  n’est  pas,  par  elle-meme,  susceptible  de  la  priver  de  son  caractere 
reglementaire ; 

qu’au  contraire  il  est  de  la  nature  d’une  disposition  generale  que  son  application  uni¬ 
forme  peut  atteindre  les  interesses  de  fagon  variable,  selon  les  particularites  de  leur  situa¬ 
tion  ou  de  leurs  activites. 

d’exclure  en  principe  que  l’obligation  qu’elle  impose,  puisse  etre  invoquee  par  des  personnes 
concernees ; 

que  particulierement  dans  les  cas  oil  les  autorites  communautaires  auraient,  par  decision, 
oblige  un  Etat  membre  ou  tous  les  Etats  membres  a  adopter  un  comportement  determine, 
l’effet  utile  d’un  tel  acte  s’en  trouverait  affaibli  si  les  justiciables  de  cet  Etat  etaient  empeches 
de  s’en  prevaloir  en  justice  et  les  juridictions  nationales  empSchees  de  la  prendre  en  considera¬ 
tion  en  tant  qu’element  du  droit  communautaire ; 

que  si  les  effets  d’une  decision  peuvent  ne  pas  etre  identiques  a  ceux  d’une  disposition 
reglementaire,  cette  difference  n’exclut  pas  qu’eventuellement  le  resultat  final,  consistant  dans 
le  droit,  pour  les  justiciables,  de  s’en  prevaloir  en  justice,  soit  le  meme  que  celui  d’une  dis¬ 
position  reglementaire  directement  applicable; 

attendu  d’ailleurs  que  l’article  177  qui  permet  aux  juridictions  nationales  de  saisir  la  Cour 
de  la  validite  et  de  ^interpretation  de  tous  les  actes  des  institutions,  sans  distinction,  implique 
que  ces  actes  sont  susceptibles  d’etre  invoques  par  les  justiciables  devant  lesdites  juridictions; 

qu’il  convient  done  d’examiner  dans  chaque  cas  si  la  nature,  l’cconomie  et  les  termes  de  la 
disposition  en  cause  sont  susceptibles  de  produire  des  effets  directs  dans  les  relations  entre 
le  destinataire  de  l’acte  et  des  tiers. 

The  case  concerned  a  decision  ordering  member  States  not  to  levy  taxes  of  a  certain  type,  and 
the  Court  held  ‘que  cette  obligation  est  inconditionnelle  et  suffisamment  nette  et  precise  pour 
fitre  susceptible  de  produire  des  effets  directs  dans  les  relations  entre  les  Etats  membres  et  leurs 
justiciables’ ;  taxpayers  could  therefore  plead  the  decision  as  a  defence  in  municipal  courts  when 
called  upon  to  pay  the  tax.  But,  although  the  Court  described  such  individuals  as  ‘personnes 
concernees’,  it  is  inconceivable  that  the  Court  intended  to  imply  that  the  decision  concerned 
every  taxpayer  directly  and  individually ,  so  as  to  entitle  him  to  bring  a  recours  en  cumulation 
against  it. 

In  S.p.A.  SACE  v.  Ministry  of  Finance  of  the  Italian  Republic  (ibid.,  p.  1,  213)  the  Court  held 
that  a  directive  issued  under  Article  13  (2)  of  the  E.E.C.  Treaty  conferred  rights  on  individuals; 
but  in  most  cases  a  directive  will  probably  be  less  precise  than  a  decision,  and  therefore  less 
likely  to  create  rights  for  individuals.  The  wording  of  Article  173  of  the  Treaty  makes  it  impossible 
for  an  individual  to  bring  a  recours  en  annulation  against  a  directive. 

(On  the  distinction  between  regulations,  directives  and  decisions,  see  below,  p.  423  n.  3.) 

1  It  is  well  established  that  a  single  instrument  may  have  a  multiple  character — some  of  its 
provisions  may  have  the  character  of  a  regulation,  while  others  have  the  character  of  a  decision 
(see  Confederation  nationale  des  producteurs  de  fruits  et  legumes  and  others  v.  E.E.C.  Council, 
Recueil  de  la  jurisprudence,  8  (1962),  p.  901). 
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The  Court  seems  to  have  considered  that  it  was  relevant  to  look  at  the  purpose  of 
legal  provisions,  as  well  as  at  their  effects,  in  order  to  determine  whether  they  had  the 
character  of  a  regulation  or  of  a  decision: 

que,  d  ailleurs,  en  s’estimant  individuellement  concernee  par  la  disposition  attaquee, 
la  requerante  parait  s’inspirer  d’une  appreciation  erronee  de  1’objectif  des  mesures  dont 
il  s’agit; 

que  celles-ci  ne  visent  pas  a  compenser  dans  le  chef  des  operateurs  economiques  les 
avantages  ou  desavantages  resultant  de  la  devaluation  du  franc  franfais,  de  sorte  qu’ils 
seraient  places  dans  une  situation  inchangee  et  que  les  effets  de  cette  devaluation  seraient 
a  leur  egard  annihiles; 

qu’au  contraire,  s’abstenant  d’intervenir  dans  la  variete  des  effets  individuels  que 
pouvait  entrainer  ladite  devaluation,  ces  mesures  tendent  exclusivement  a  tirer  les  con¬ 
sequences  quasi-automatiques  que  la  devaluation  comporte  pour  les  mecanismes  de  prix, 
fixes  en  unites  de  compte,  envisages  par  la  reglementation  communautaire  agricole. 

The  Court  therefore  concluded: 

que  ces  mesures  sont  done  de  nature  reglementaire  et  ne  concernent  pas  la  requerante 
d’une  facon  individuelle ; 

que  des  lors  le  recours  dirige  contre  la  fixation  a  81,  87  FF  par  tonne  du  montant  com- 
pensatoire  a  l’exportation  de  la  farine  de  froment  et  de  meteil  figurant  a  l’annexe  prevue  a 
l’article  2  du  reglement  1670/69  est  irrecevable.1 

It  is  worth  pointing  out  that  the  Court’s  approach  differs  slightly  from  the  approach 
adopted  by  the  Advocate-General  Roemer.  He  said  that  the  plaintiff  had  to  prove 

(i)  that  the  provisions  in  dispute  had  the  character  of  a  decision,  not  of  a  regulation,  and 

(ii)  that  these  provisions  concerned  the  plaintiff  directly  and  individually ;  these  require¬ 
ments  were  separate  and  cumulative,  and  the  question  whether  the  provisions  concerned 
the  plaintiff  directly  and  individually  did  not  arise  until  it  was  proved  that  the  provisions 
had  the  character  of  a  decision.2  There  is  no  trace  of  this  approach  in  the  Court’s 
judgment;  on  the  contrary,  the  Court’s  finding  ‘que  ces  mesures  sont  done  de  nature 
reglementaire  et  ne  concernent  pas  la  requerante  d’une  fafon  individuelle’  could  be 
interpreted  to  suggest  that  the  two  requirements  mentioned  by  the  Advocate-General 
were  not  separate  and  cumulative,  but  merely  opposite  sides  of  the  same  coin — merely 
separate  ways  of  saying  the  same  thing.  In  other  words,  the  difference  between  a 
regulation  and  a  decision  is  that  a  decision  concerns  someone  directly  and  individually 
and  a  regulation  does  not. 

The  plaintiff  also  attacked  Article  6  of  the  Commission’s  regulation,  which  provided 
that  the  regulation  should  enter  into  force  on  25  August  1969,  but  that  some  of  its 
provisions  should  take  effect  as  from  11  August  1969.  The  plaintiff  argued  that 
Article  6,  in  so  far  as  it  applied  retroactively,  had  the  character  of  a  decision,  not  of 
a  regulation,  because  the  Commission  knew  the  identity  of  the  parties  to  whom  the 
retroactive  provision  would  apply  (this  knowledge  was  apparently  derived  from  the 
fact  that  contracts  for  the  export  of  flour  were  registered  with  the  French  authorities). 
The  Commission  replied 

.  .  .  que  cette  hypothese  reviendrait  a  soumettre  l’acte  attaque  a  deux  regimes  differents, 
l’un  s’appliquant  pendant  la  periode  de  retroactivite,  et  l’autre  pendant  le  reste  de  la 
duree  d’application  de  l’acte,  consequence  inadmissible  selon  la  defender  esse. 3 

1  Ibid.  16  (1970),  p.  211.  The  Court  gave  an  almost  identical  judgment  in  another  case  arising 
out  of  similar  facts:  La  Compagnie  d’approvisionnement,  de  transport  et  de  credit,  S.A.  v.  Com¬ 
mission  of  the  European  Communities,  ibid.,  p.  229. 

2  Ibid.,  p.  216. 


3  Ibid.,  p.  209. 
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The  Court  agreed  with  the  Commission: 

que  la  disposition  en  cause  determine  la  date  a  partir  de  laquelle  les  nouvelles  disposi¬ 
tions  reglementaires  prendront  effet; 

que,  sauf  detournements  de  pouvoir,  pareille  disposition  participe  au  caractere  general 
des  regies  qu’elle  rend  applicables; 

que  d’ailleurs,  en  l’occurrence,  le  choix  du  1 1  aout  s’imposait  objectivement,  puisque 
l’adaptation  des  mecanismes  d’intervention  de  la  politique  agricole  commune  a  la  devalua¬ 
tion  du  franc  franfais  devait  se  realiser  le  plus  tot  possible,  c’est-a-dire,  des  l’entree  en 
vigueur  du  reglement  1586/69; 

qu’ainsi  toute  indication,  que  ledit  article  6  n’aurait  d’un  reglement  que  l’apparence 
et  concernerait  individuellement  la  requerante,  fait  defaut ; 

attendu  qu’il  resulte  de  tout  ce  qui  precede  que  le  recours  dans  son  entier  doit  etre 
rejete  comme  irrecevable.1 

The  Court’s  reasoning  on  this  point  was  developed  further  in  another  case  involving 
the  same  parties  and  somewhat  similar  facts : 

attendu  que  la  nature  reglementaire  d’un  acte  n’est  pas  mise  en  cause  par  la  possibilite 
de  determiner  avec  plus  ou  moins  de  precision  le  nombre  ou  meme  l’identite  des  sujets 
de  droit  auxquels  il  s’applique  a  un  moment  donne,  tant  qu’il  est  constant  que  cette 
application  s’effectue  en  vertu  d’une  situation  objective  de  droit  ou  de  fait  definie  par 
l’acte,  en  relation  avec  la  finalite  de  ce  dernier;2 

que  la  circonstance  qu’une  regie  transitoire  ne  se  rapporte  qu’a  certaines  situations 
nees  avant  une  date  par  elle  fixee  et,  partant,  frequemment  determinees  des  avant  son 
entree  en  vigueur,  n’empeche  pas  qu’une  telle  regie  fasse  partie  integrante  des  dispositions 
anciennes  et  nouvelles  qu’elle  a  pour  objet  de  concilier  et  participe,  des  lors,  au  caractere 
general  de  celles-ci.3 


Distinction  between  opinions  and  decisions — remedies  of  individuals  against  member  States 

Case  No.  2.  Chevalley  v.  Commission  of  the  European  Communities .4  On  19  December 
1969  the  Italian  Senate  voted  in  favour  of  a  bill  on  agricultural  rent  control.  The  plain¬ 
tiff  in  this  case,  a  landlord  who  felt  himself  threatened  by  the  bill,  complained  to  the 
Commission  that  the  bill  was  contrary  to  the  E.E.C.  Treaty  and  asked  the  Commission 
to  take  a  decision  fixing  the  terms  which  he  should  insert  in  his  agricultural  leases  in 
case  the  bill  became  law;  he  presumably  hoped  that  the  Commission  would  instruct 
him  to  disregard  the  new  law  on  rent  control. 

On  16  February  1970  the  President  of  the  Commission  replied  to  the  plaintiff’s 
lawyer  that  the  Commission  ‘n’est  pas  tenue  en  l’espece  d’adopter  un  acte  quelconque 

1  La  Compagnie  d’approvisionnement  case  (above,  p.  421  n.  1),  Recueil  de  la  jurisprudence,  16 
(1970),  p.  212. 

2  This  statement  is  obviously  correct,  otherwise  it  would  be  impossible  to  issue  a  regulation 
concerning  a  particular  branch  of  the  economy  which  was  monopolized  by  a  small  number  of 
companies  whose  identity  was  known  (cf.  Federation  charbonniere  de  Belgique  v.  High  Authority, 
ibid.  2  (1955-6),  p.  201). 

The  statement  quoted  above  also  appears  in  an  earlier  case,  where  the  Court  furthermore 
described  a  regulation  as  an  act  which  ‘.  .  .  s’applique  ...  a  des  situations  determines  objective¬ 
ment  et  comporte  des  effets  juridiques  a  l’dgard  de  categories  de  personnes  envisages  de  maniere 
generate  et  abstraite’  ( Zuckerfabrik  Wate?istedt  G.m.b.H.  v.  Council  of  the  European  Communities, 
ibid.  14  (1968),  p.  595,  at  pp.  605-6). 

3  La  Compagnie  franfaise  commercial  et  financier e,  S.A.  v.  Commission  of  the  European  Com¬ 
munities,  ibid.  16  (1970),  p.  221,  at  pp.  226-7. 

4  Ibid.,  p.  975. 


423 


DECISIONS  OF  THE  C.J.E.C.  DURING  1970 

a  1  egard  de  votre  client’  and  that  the  plaintiff  had  no  right  to  bring  a  recours  en  carence 
against  the  Commission.1 

Nevertheless,  the  plaintiff  proceeded  to  bring  a  recours  en  carence.  The  Commission 
raised  a  preliminary  objection  that  the  proceedings  were  inadmissible,  whereupon  the 
plaintiff  sought  to  amend  his  pleadings  by  adding  a  subsidiary  claim  in  the  alternative, 
based  on  Article  173  of  the  E.E.C.  Treaty.  The  Commission  challenged  his  right  to 
do  so,  on  the  grounds  that  the  time  limit  for  bringing  a  recours  en  annulation  was  past;2 
the  Advocate- General  advised  against  accepting  this  objection,  because  the  plaintiff’s 
original  claim  was  directed  in  substance  towards  securing  the  annulment  of  the  Com¬ 
mission’s  decision  (sic) — the  plaintiff,  he  said,  was  changing  the  basis  of  his  claim,  but 
not  its  substance.  The  Court,  however,  found  it  unnecessary  to  consider  this  point, 
because  it  held  that  the  Commission’s  conduct  could  not  be  challenged  either  under 
Article  173  or  under  Article  175. 

...  la  notion  d’acte  pouvant  donner  lieu  a  recours  est  identique  dans  les  articles  173 
et  175,  les  deux  dispositions  ne  formant  que  l’expression  d’une  seule  et  meme  voie  de 
droit. 

If,  therefore,  the  President’s  letter  of  16  February  1970  did  not  constitute  the  type  of 
act  which  could  be  challenged  under  Article  173  of  the  Treaty,  it  followed  that  the 
Commission’s  failure  to  act  was  equally  incapable  of  being  challenged  under  Article  175. 

The  plaintiff  argued  that  he  had  tried  to  induce  the  Commission  to  address  an  order 
to  him,  and  that  the  Commission’s  refusal  to  do  so  constituted  a  decision  within  the 
meaning  of  Article  189.3  The  Court  refused  to  accept  this  argument: 

attendu  que  la  nature  de  l’acte  litigieux  depend  uniquement  du  contenu  et  de  la  portee 
de  celui-ci; 

qu’en  demandant  a  la  Commission  d’adopter  une  decision  qui  fixe  les  termes  et  moda- 
lites  a  suivre  concretement  dans  la  passation  de  contrats  de  location,  le  requerant  sollici- 
tait  en  realite  de  la  Commission  non  une  decision  au  sens  de  l’article  189,  mais  un  conseil 
sur  le  comportement  a  adopter  en  presence  d’un  conflit  eventuel  entre  sa  legislation 
nationale  et  certaines  dispositions  du  droit  communautaire ; 

1  Article  175  of  the  E.E.C.  Treaty  provides: 

Dans  le  cas  oil,  en  violation  du  present  traite,  le  Conseil  ou  la  Commission  s’abstient  de 
statuer,  les  Etats  membres  et  les  autres  institutions  de  la  Communaute  peuvent  saisir  la 
Cour  de  justice  en  vue  de  faire  constater  cette  violation. 

Ce  recours  n’est  recevable  que  si  l’institution  en  cause  a  bt6  prtlalablement  invitee  a  agir. 
Si,  a  l’expiration  d’un  delai  de  deux  mois  a  compter  de  cette  invitation,  l’institution  n’a  pas  pris 
position,  le  recours  peut  etre  forme  dans  un  nouveau  delai  de  deux  mois. 

Toute  personne  physique  ou  morale  peut  saisir  la  Cour  de  justice  dans  les  conditions  fixees 
aux  alineas  precedents  pour  faire  grief  a  l’une  des  institutions  de  la  Communaute  d’avoir 
manque  de  lui  adresser  un  acte  autre  qu’une  recommandation  ou  un  avis. 

As  to  what  constitutes  a  prise  de  position  for  the  purposes  of  the  second  paragraph  of  Article 
175,  see  the  remarks  of  the  Advocate-General,  ibid.,  p.  984,  and  Borromeo  v.  Commission  of  the 
European  Communities,  ibid.,  p.  815,  at  pp.  821-2. 

2  See  above,  p.  419. 

3  Article  189  of  the  E.E.C.  Treaty  provides: 

Pour  l’accomplissement  de  leur  mission  et  dans  les  conditions  prevues  au  present  traite, 
le  Conseil  et  la  Commission  arretent  des  reglements  et  des  directives,  prennent  des  decisions 
et  formulent  des  recommandations  ou  des  avis. 

Le  reglement  a  une  portee  g^nerale.  II  est  obligatoire  dans  tous  ses  elements  et  il  est  directe- 
ment  applicable  dans  tout  Etat  membre. 

La  directive  lie  tout  Etat  membre  destinataire  quant  au  resultat  a  atteindre,  tout  en  laissant 
aux  instances  nationales  la  competence  quant  a  la  forme  et  aux  moyens. 

La  decision  est  obligatoire  en  tous  ses  elements  pour  les  destinataires  qu’elle  designe. 

Les  recommandations  et  les  avis  ne  lient  pas. 
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qu’un  tel  acte  equivaudrait,  non  a  une  decision,  mais  a  un  avis  au  sens  de  1  article  i8g, 
dernier  alinea,  du  traite; 

que,  d’ailleurs,  en  adoptant  la  mesure  sollicitee,  la  defenderesse  aurait  ete  amenee  a 
examiner  prealablement  si  le  projet  de  loi  dont  s’agit  est  conforme  au  traite; 

qu’une  telle  prise  de  position  ne  saurait  etre  consideree  comme  un  acte  pouvant  former 
l’objet  d’un  recours  au  titre  de  Particle  175,  alinea  3;1 

que,  par  voie  de  consequence,  le  refus  explicite  de  proceder  a  la  prise  de  position 
demandee  ne  saurait  pas  non  plus  former  l’objet  d’un  recours  en  vertu  de  Particle  173; 

que  le  recours  doit  done  etre  rejete  comme  irrecevable. 

The  Court  decided  the  case  on  a  rather  technical  ground,  which  future  litigants 
might  be  able  to  evade  by  drafting  their  letters  to  the  Commission  in  such  a  way  as 
to  make  it  clearer  that  they  were  seeking  to  obtain  an  order,  and  not  mere  advice;  it  is 
unlikely  that  the  Commission  would  ever  give  such  an  order,  but  it  is  not  a  logical 
impossibility,  and  such  an  order  would  presumably  constitute  a  decision  within  the 
meaning  of  Article  189.  It  is  submitted,  however,  that  attempts  to  challenge  the  Com¬ 
mission’s  failure  or  refusal  to  give  such  an  order  would  still  fail,  because  the  plaintiffs 
would  be  unable  to  prove  that  the  failure  or  refusal  to  give  the  order  was  a  violation  of 
the  Treaty;  they  would  be  unable  to  point  to  any  provision  of  the  Treaty  obliging  the 
Commission  to  give  such  an  order.2 

It  should  not  be  imagined  that  the  Court’s  judgment  removes  all  sanctions  against 
a  State  which  violates  its  obligations  under  the  Treaty.  If  a  State’s  laws  (and  not  merely 
bills  presented  to  its  legislature)  are  contrary  to  the  Treaty,  the  Commission  can  act 
under  Article  169,3  and  has  in  practice  proved  very  ready  to  do  so;  by  June  1970  the 
Commission  had  issued  more  than  seventy  reasoned  opinions  under  Article  169  and 
had  begun  proceedings  in  the  Court  of  Justice  on  twenty-two  occasions.  Alternatively, 
individuals  can  always  raise  questions  of  Community  law  in  a  municipal  court  and 
ask  the  municipal  court  to  refer  the  case  to  the  Court  of  Justice  of  the  Communities 
under  Article  177  of  the  E.E.C.  Treaty. 


Restrictive  practices — fines — judicial  review 

Case  No.  3.  A.C.F.  Chemiefarma  N.  V.  v.  Commission  of  the  European  Communities .4 5 
This  case — and  two  other  cases  arising  out  of  the  same  facts,  Buckler  <S?  Co.  v.  Com¬ 
mission  of  the  European  Communities 5  and  Boehringer  Mannheim  G.m.b.H.  v.  Commis¬ 
sion  of  the  European  Communities 6 — are  the  first  cases  in  which  the  Court  has  heard 

1  The  Court  may  have  been  influenced  by  Article  169  of  the  E.E.C.  Treaty,  which  provides: 

Si  la  Commission  estime  qu’un  Etat  membre  a  manque  a  une  des  obligations  qui  lui  incom- 

bent  en  vertu  du  present  traite,  elle  emet  un  avis  motive  a  ce  sujet,  apres  avoir  mis  cet  Etat 

en  mesure  de  presenter  ses  observations. 

Si  l’Etat  en  cause  ne  se  conforme  pas  a  cet  avis  dans  le  delai  determine  par  la  Commission, 
celle-ci  peut  saisir  la  Cour  de  justice  (italics  added). 

2  Cf.  the  remarks  by  the  Advocate-General  in  Borromeo  v.  Commission  of  the  European 
Communities,  Recueil  de  la  jurisprudence,  16  (1970),  p.  815,  at  p.  822.  Of  course  violation  of  the 
Treaty  is  not  the  only  ground  on  which  a  decision  can  be  annulled  under  Article  173,  but  the 
other  grounds — lack  of  competence,  violation  of  mandatory  procedural  requirements  and  misuse 
of  power — are  hardly  relevant  in  the  present  context. 

3  See  n.  1  on  this  page. 

4  Recueil  de  la  jurisprudence,  16  (1970),  p.  661.  An  English  translation  of  the  judgment  is 
published  in  International  Legal  Materials,  9  (1970),  p.  1097,  and  an  English  translation  of  the 
Commission’s  decision  (which  was  being  challenged  before  the  Court)  is  published  in  ibid.  8 
(1969),  p.  1 3 1 1 . 

5  Recueil  de  la  jurisprudence,  16  (1970),  p.  733. 


6  Ibid.,  p.  769. 
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appeals  against  fines  imposed  for  breach  of  Article  85  of  the  E.E.C.  Treaty.  The  cases 
are  important  in  other  respects,  too.  They  are  concerned  with  the  international 
quinine  cartel,  whose  members  controlled  70  per  cent  of  the  world’s  production  of 
quinine,  and  the  fines  imposed  totalled  500,000  units  of  account  (equivalent  to 
$500,000).  The  judgments  deal  with  a  whole  series  of  points  concerning  restrictive 
practices  and  the  grounds  on  which  the  Commission’s  decisions  can  be  challenged 
before  the  Court.  The  three  cases  occupy  more  than  150  pages  in  the  Recueil  de  la 
jurisprudence,  and  in  the  present  note  it  will  not  be  possible  to  do  more  than  summarize 
the  main  points. 

The  cartel  had  a  rather  complicated  history,  the  early  stages  of  which  need  not  be 
discussed  here.  In  March  i960  a  new  agreement  was  concluded  between  ‘Nedchem’ 
(a  Dutch  combine  to  whose  rights  the  appellant  Chemiefarma  had  succeeded),  two 
German  companies  (Boehringer  and  Buchler)  and  a  number  of  French  and  British 
companies.  The  agreement  was  known  as  the  ‘export  agreement’  and  applied  only  to 
sales  outside  the  E.E.C.  It  provided,  inter  alia ,  that  prices  and  rebates  for  exports  of 
quinine  and  quinidine  should  be  fixed  by  majority  vote,  and  it  fixed  export  quotas, 
coupled  with  a  system  of  compensation  in  case  the  export  quotas  were  exceeded  or 
not  reached;  the  companies  agreed  to  exchange  information  about  their  sales  in  order 
to  ensure  that  the  quota  rules  were  not  broken.  In  April  i960  a  ‘gentleman’s  agreement’ 
between  the  same  parties  extended  the  provisions  of  the  export  agreement  to  all  sales 
inside  the  E.E.C.;  the  gentleman’s  agreement  also  obliged  parties  of  one  nationality 
not  to  compete  in  the  home  markets  of  parties  of  other  nationalities,  and  bound  the 
French  parties  not  to  manufacture  synthetic  quinidine. 

In  1967  information  about  the  cartel  came  to  light  during  an  inquiry  by  a  United 
States  Senate  sub-committee,  and  was  passed  on  to  the  Commission,  which  began  its 
own  investigations.  As  a  result,  the  Commission  imposed  fines  on  Chemiefarma, 
Boehringer,  Buchler  and  the  French  companies.  Chemiefarma,  Boehringer  and  Buchler 
appealed  to  the  Court  against  the  decision  imposing  the  fines. 

Chemiefarma  began  by  challenging  the  competence  of  the  Commission,  on  the 
grounds  that  the  export  agreement  had  been  notified  to  the  competent  national 
authorities,  who  had  not  raised  any  objection.  The  Court  made  short  work  of  this 
argument: 

attendu  qu’aux  termes  de  l’article  9,  no.  3,  au  reglement  no.  17,  ‘les  autorites  des 
Etats  membres  restent  competentes  pour  appliquer  les  dispositions  de  l’article  85, 
paragraphe  1’,  mais  seulement  ‘aussi  longtemps  que  la  Commission  n’a  engage  aucune 
procedure  en  application  des  articles  2,  3  ou  6’  du  reglement; 

que  le  caractere  provisoire  ainsi  confere  aux  interventions  des  autorites  nationales  ne 
saurait  porter  atteinte  au  plein  exercice,  par  la  Commission,  de  ses  pouvoirs  dans  le 
cadre  du  marche  commun; 

que,  en  tout  etat  de  cause,  les  gentlemen’s  agreements  qui  reglaient  le  comportement 
des  membres  de  l’entente  dont  s’agit  dans  le  marche  commun  n’ont  pas  fait  l’objet  de  la 
notification  susvisee; 

que,  des  lors,  le  grief  n’est  pas  fonde. 

Chemiefarma  also  argued  that  action  by  the  Commission  was  time-barred,  because 
the  last  of  the  acts  of  which  it  was  accused  had  occurred  at  the  beginning  of  February 
1965,  and  the  Commission  had  not  opened  its  investigations  until  July  1967.  The 
Court  held  that  no  period  of  limitation  was  applicable,  because  none  had  been  laid 
down  in  the  relevant  regulations.  This  ruling  may  seem  surprising,  since  periods  of 
limitation  exist  in  the  laws  of  all  the  member  States  and  may  therefore  be  said  to  reflect 
a  general  principal  of  law;  but  the  periods  differ  from  State  to  State,  and  the  Court, 


426  DECISIONS  OF  THE  C.J.E.C.  DURING  1970 

preoccupied  by  the  need  for  certainty  in  legal  relations  (securite  juridique),  held  that 
a  precise  period  must  be  fixed  in  advance  by  the  ‘legislateur  communautaire’.1 

The  Court  then  turned  to  a  whole  series  of  arguments  raised  by  Chemiefarma, 
challenging  the  Commission’s  decision  on  procedural  and  formal  grounds.  The 
Court’s  approach  was  dominated  by  a  desire  to  apply  rules  of  procedure  only  in  so  far 
as  they  were  necessary  to  protect  a  party’s  genuine  interests,  rather  than  by  an  emphasis 
on  procedure  as  an  end  in  itself.  All  of  Chemiefarma’s  arguments  failed,  mostly  because 
it  could  not  prove  that  it  had  been  injured  by  violation  of  the  alleged  rules  of  pro¬ 
cedure;  the  absence  of  such  injury  led  the  Court  to  hold  either  that  the  alleged  rules 
of  procedure  did  not  exist,  or  else  that  they  did  exist  but  that  their  breach  was  not 
sufficient  in  the  circumstances  of  the  case  to  invalidate  the  Commission’s  decision.2 

For  instance,  the  relevant  regulations  required  the  Commission  to  hear  the  parties 
before  fining  them.  The  Court  held  that  the  Commission  had  to  give  the  parties  such 
details  of  the  charges  against  them  as  were  necessary  to  enable  them  to  defend  them¬ 
selves;  further  details  did  not  need  to  be  stated.  The  Court  was  critical  of  the  Com¬ 
mission’s  failure  to  disclose  some  of  the  evidence  on  which  one  of  the  charges  was 
based  (although  the  headnote  probably  goes  too  far  in  suggesting  that  non-disclosure 
was  illegal  in  the  circumstances) ;  however,  during  the  hearing  before  the  Commission, 
the  appellant  had  not  denied  the  charge  to  which  the  evidence  related,  in  so  far  as  the 
charge  referred  to  events  occurring  up  to  the  end  of  October  1964,  and  the  Court 
therefore  held  that  the  non-disclosure  of  the  evidence  had  not  prejudiced  the  appel¬ 
lant’s  case.  As  far  as  events  after  October  1964  were  concerned,  the  Court  joined  the 
non-disclosure  of  the  evidence  to  its  consideration  of  the  merits  of  the  Commission’s 
decision.3 

One  of  the  relevant  regulations  provided  that  statements  made  during  the  admini¬ 
strative  hearing  should  be  summarized  in  minutes  which  should  be  approved  by  the 
party  making  the  statements.  Chemiefarma  complained  that  the  Commission  had  sent 
it  the  draft  minutes  after  an  unreasonable  delay  and  had  not  allowed  it  sufficient  time 
to  correct  them.  The  Court  rejected  this  argument  because  Chemiefarma  had  not, 
after  receiving  the  draft  minutes,  suggested  corrections  to  them  or  requested  an 
extension  of  the  time-limit  for  making  corrections.  The  Court  also  rejected  Chemie¬ 
farma’s  argument  that  the  decision  was  illegal  because  it  had  been  communicated  to 
Chemiefarma  in  French  and  German,  and  not  in  Dutch,  as  the  language  rules  of  the 
Community  required;  the  Court  held  that  this  mistake  had  not  prejudiced  Chemie¬ 
farma  in  any  way. 

The  detailed  rules  about  the  conduct  of  the  administrative  hearing  were  laid  down 
in  Regulation  99,  issued  by  the  Commission  under  powers  delegated  to  it  by  Article  24 
of  Council  Regulation  17.  Chemiefarma  argued  that  the  delegation  of  legislative  power 
was  contrary  to  the  Treaty,  but  the  Court  did  not  agree;  the  principle  that  parties 
should  be  heard  had  been  laid  down  in  Council  Regulation  17,  and  it  was  lawful  for 

1  For  other  judgments  of  the  Court  dealing  with  similar  points,  see  Akehurst,  The  Law 
Governing  Employment  in  International  Organizations  (1967),  pp.  75-6. 

2  When  deciding  disputes  between  international  organizations  and  their  staff,  international 
administrative  tribunals  (including  the  Court  of  Justice  of  the  European  Communities)  have  held 
that  breach  of  a  procedural  requirement  invalidates  a  decision  if,  and  only  if,  the  decision  would 
probably  have  been  different  had  the  requirement  been  observed:  Akehurst,  op.  cit.,  pp.  183-96. 
See  also  Boehringer  Mannheim  G.m.b.H.  v.  Commission  of  the  European  Communities,  Recueil  de 
la  jurisprudence,  16  (1970),  p.  7691  at  p.  801.  The  Court,  however,  does  not  apply  this  rule  in  all 
cases ;  requirements  laid  down  by  the  E.E.C.  Treaty,  such  as  the  duty  to  state  reasons  for  decisions, 
are  regarded  as  so  important  that  their  breach  invariably  invalidates  the  decision  in  question. 

3  See  below,  p.  428. 
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the  Council  to  delegate  to  the  Commission  the  power  to  enact  the  detailed  rules  neces¬ 
sary  to  implement  this  principle.  Chemiefarma  also  argued  that  Article  24  of  Regulation 
17  had  been  inserted  after  the  draft  Regulation  had  been  submitted  to  the  Euro¬ 
pean  Parliament,  which  had  thus  been  unable  to  give  its  opinion,  as  required  by  the 
E.E.C.  Treaty,  on  the  proposed  delegation  of  powers;  but  the  Court  rejected  this 
argument,  because  ‘le  projet  susvise,  dans  la  version  ayant  fait  l’objet  d’un  avis  favo¬ 
rable  du  Parlement .  .  .  contient  a  son  article  20  une  disposition  substantiellementidenti- 
que  a  celle  de  Particle  24  du  reglement  no.  17’. 1 

Regulation  99  provided  that  the  hearing  should  be  conducted  by  a  delegate  appointed 
by  the  Commission.  Chemiefarma  maintained  that  this  rule  was  illegal,  because  a 
general  principle  of  law  required  the  Commission  to  conduct  the  hearing  itself.  The 
Court  held  flatly  that  there  was  no  such  general  principle  of  law. 

A  number  of  points  arose  concerning  the  statement  of  reasons  in  the  Commission’s 
decision.  The  statement  of  reasons  was  required  by  the  Treaty,  and  the  Court  inter¬ 
preted  this  rule  to  mean  that  the  Commission  must  set  out  the  findings  of  fact  and 
law  on  which  its  decision  is  based,  so  as  to  enable  the  parties  and  the  Court  to  follow 
the  Commission’s  reasoning;  the  statement  of  reasons  need  not,  however,  deal  with 
all  the  arguments  raised  by  the  parties  during  the  administrative  hearing,  especially  if 
the  Commission  regards  these  arguments  as  irrelevant.  Chemiefarma  complained  that 
the  statement  of  reasons  contained  passages  which  had  not  appeared  in  the  list  of 
charges  ( expose  des  griefs )  and  that  it  was  therefore  contrary  to  Regulation  99,  which 
provided  that  the  Commission’s  decision  could  not  be  based  on  charges  to  which  a 
party  had  had  no  opportunity  to  reply;  the  Court  held  that  these  passages  did  not 
contain  new  charges,  but  merely  reflected  a  shift  in  the  Commission’s  argument  con¬ 
cerning  the  old  charges,  and  did  not  therefore  invalidate  the  decision. 

Chemiefarma  argued  that  the  Commission’s  decision  should  have  informed  the 
parties  of  their  rights  of  appeal  against  the  decision.  It  is  doubtful  whether  any  general 
principle  of  law  exists  to  this  effect ;  German  law  imposes  a  duty  on  the  administration 
to  make  such  a  statement,  but  the  laws  of  the  other  member  States  do  not.  The  Court 
merely  held  that,  ‘la  requerante  ayant  introduit  son  recours  dans  les  delais,  le  present 
moyen  est  sans  portee’. 

Finally,  Chemiefarma  argued  that  the  Commission  had  acted  illegally  by  publishing 
the  decision,  thereby  damaging  the  appellants’  reputations.  The  Court  held  that  there 
was  no  rule  prohibiting  publication,  so  long  as  the  decision  did  not  reveal  business 
secrets;  indeed,  publicity  given  to  the  decision  might  even  increase  respect  for  the 
rules  of  competition  in  the  E.E.C.  Treaty. 

After  disposing  of  all  these  points  of  form  and  procedure,  the  Court  turned  to 
examine  the  merits  of  the  Commission’s  decision.  This  part  of  the  Court’s  judgment 
deals  almost  entirely  with  questions  of  fact;2  the  Court  seems  to  have  taken  it  for 

1  A  similar  point  arose  in  connection  with  the  provisions  of  Regulation  17  concerning  fines. 
The  Court  said  ( Recneil  de  la  jurisprudence,  16  (1970),  p.  704): 

attendu  que  la  requerante  souleve  une  exception  d’ill6galit6  a  l’encontre  de  l’article  15 
susvis6,  motif  pris  de  ce  que  le  systeme  des  amendes  prevu  par  cette  disposition  serait  essenti- 
ellement  different  du  systeme  prevu  par  le  projet  de  la  Commission  sur  lequel  le  Parlement 
europeen  avait  6t 6  entendu; 

attendu  que  le  projet  de  reglement  sur  lequel  le  Parlement  a  ete  consult^,  consider^  dans  son 
ensemble,  n’a  pas  ete  affecte  dans  sa  substance  meme; 

que,  d&s  lors,  l’exception  d’illegalite  n’est  pas  fondle. 

2  The  main  exception  is  a  Delphic  passage  about  the  legal  nature  of  the  gentleman’s  agreement 
(ibid.,  pp.  695-6),  which  the  headnote  summarizes  as  follows: 

Un  gentlemen’s  agreement  constitue  un  acte  susceptible  d’encourir  l’interdiction  de  l’article 
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granted  that  the  charges  against  the  appellants  would,  if  proved,  constitute  breaches 
of  Article  85  of  the  E.E.C.  Treaty,  and  this  assumption,  it  is  submitted,  is  obviously 
correct.  The  crucial  point  at  issue  was  whether  the  gentleman’s  agreement  had  come 
to  an  end  in  October  1962,  as  the  appellants  maintained,  or  whether  it  had  remained 
operative  until  the  beginning  of  February  1965,  as  the  Commission  alleged.  The  Court 
answered  this  question  by  examining  how  the  parties  to  the  gentleman’s  agreement 
had  behaved  during  the  relevant  period. 

The  gentleman’s  agreement  had  four  main  aspects — division  of  markets  (i.e.  non¬ 
competition  by  parties  of  one  nationality  in  the  home  markets  of  parties  of  other 
nationalities) ;  price-fixing  for  exports  to  Belgium,  Luxembourg  and  Italy ;  sales  quotas ; 
and  the  prohibition  against  the  manufacture  of  synthetic  quinidine  by  the  French 
companies. 

As  regards  the  first  and  last  aspects,  the  Court  held  that  the  only  reasonable  explana¬ 
tion  of  the  parties’  behaviour  was  that  they  were  still  acting  in  accordance  with  the 
gentleman’s  agreement  throughout  the  relevant  period. 

The  same  was  true  of  the  second  aspect,  until  April  1964.  Thereafter,  however,  one 
of  the  parties  to  the  gentleman’s  agreement  began  selling  at  prices  other  than  those 
fixed  under  the  agreement  (at  least,  this  is  apparently  what  happened,  although  the 
Commission’s  refusal  to  disclose  all  the  evidence1  meant  that  the  true  facts  remained 
somewhat  uncertain).  The  Court  therefore  held  that  there  was  insufficient  proof  that 
price-fixing  had  continued  after  April  1964. 

The  Court  also  held  that  there  was  insufficient  proof  that  the  third  aspect,  sales 
quotas,  had  continued  after  October  1962. 

The  Court  then  turned  to  consider  the  fine  imposed  on  the  appellant.2  Chemiefarma 
criticized  the  Commission  for  failing  to  take  into  account  the  fact  that  the  breach  of 
the  rules  of  competition  had  come  to  an  end.  The  Court  rejected  this  criticism,  holding 
that  fines  were  not  astreintes,  and  were  intended  to  punish  illegal  acts  as  well  as  to 
prevent  their  renewal: 

.  .  .  le  pouvoir  de  la  Commission  d’infliger  des  sanctions  n’est  nullement  affecte  par  le 
fait  que  le  comportement  constitutif  de  l’infraction  et  la  possibility  de  ses  effets  nuisibles 
ont  cesse. 

Having  dismissed  this  factor  as  irrelevant,  the  Court  proceeded  to  list  the  factors 
which  were  relevant  in  determining  the  size  of  a  fine: 

.  .  .  ^appreciation  de  la  gravite  de  l’infraction,  aux  fins  de  la  fixation  du  montant  de 
1  amende,  doit  etre  effectuee  en  tenant  compte  notamment  de  la  nature  des  restrictions 

85,  paragraphe  1,  lorsqu’il  pr£voit  des  clauses  restreignant  la  concurrence  dans  le  marche 

commun  au  sens  de  cet  article  et  que  ces  clauses  constituent  l’expression  fidele  de  la  volonte 

commune  des  parties. 

One  might  wonder  whether  the  gentleman’s  agreement  should  be  classified  as  an  agreement,  or 
as  a  concerted  practice  (this  is  a  point  to  which  the  Advocate-General  attributed  some  impor¬ 
tance:  Recueil  de  la  jurisprudence,  16  (1970).  PP-  718-19),  but  the  Court  gave  no  clear  ruling  on 
this  point. 

Other  points  of  law  which  can  be  gleaned  from  this  part  of  the  Court’s  judgment  are  as  follows: 

(i)  shortage  of  raw  materials  does  not  justify  manufacturers  in  dividing  markets  (ibid.,  p.  697); 

(11)  if  a  company  agrees  not  to  manufacture  certain  goods,  the  fact  that  it  is  in  no  position  to  manu¬ 
facture  them  at  the  time  when  the  agreement  is  made  cannot  justify  such  a  restriction,  which 
excludes  all  possibility  of  the  company’s  manufacturing  such  goods  in  the  future  (ibid.,  p.  701). 

1  See  above,  p.  436. 

2  See  also  Buckler  &  Co.  v.  Commission  of  the  European  Communities,  Recueil  de  la  jurisprud¬ 
ence,  16  (1970),  p.  733-  at  pp.  765-6,  and  Boehringer  Mannheim  G.m.h.H.  v.  Commission  of  the 
European  Communities,  ibid.,  p.  769,  at  pp.  811-13. 
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apportees  a  la  concurrence,  du  nombre  et  de  l’importance  des  entreprises  concernees,  de 
la  fraction  respective  du  marche  qu’elles  controlent  dans  la  Communaute  ainsi  que  de  la 
situation  du  marche  a  l’epoque  oil  l’infraction  a  ete  commise. 

Chemiefarma  complained  that  it  had  been  fined  too  heavily,  because  it  had  always 
argued  inside  the  cartel  in  favour  of  low  prices.  The  Court  replied  that  the  Commis¬ 
sion’s  decision  made  it  clear  that  this  factor  had  been  taken  into  account;  but 

.  .  .  le  montant  relativement  eleve  de  l’amende  imposee  a  la  requerante  se  justifie 
cependant  en  raison  notamment  de  ce  que  cette  entreprise  detient  la  plus  grande  part  du 
marche  pour  les  produits  en  cause,  en  consideration  de  l’influence  majeure  qu’elle  a 
exercee  lors  de  l’elaboration  et  de  la  mise  en  ceuvre  des  accords,  ainsi  que  du  caractere 
grave  et  conscient  des  infractions  par  elle  commises. 

The  Court  also  held: 

que  l’exclusion  de  la  fixation  de  quotas  de  vente  pour  la  periode  allant  de  novembre 

1962  a  fevrier  1965  et  des  prix  de  vente  pour  la  periode  mai  1964-fevrier  1965,  n’ayant 
pas  diminue  d’une  maniere  sensible  la  gravite  des  restrictions  de  la  concurrence  decou- 
lant  de  l’entente,  ne  justifie  qu’une  legere  diminution  de  l’amende. 

The  Court  therefore  reduced  the  fine  from  210,000  units  of  account  to  200,000  units 
of  account. 

Chemiefarma  was  ordered  to  pay  the  costs  of  the  proceedings,  since  it  had  failed  in 
respect  of  most  of  the  points  raised  by  its  appeal. 

Restrictive  practices — standard-form  contracts — notification  to  the  Commission— time 
limits  for  notification 

Case  No.  4.  Parfums  Marcel  Rochas  Vertriebs-G.m.b.H.  v.  Bitsch.1  On  14  May 

1963  the  plaintiff,  a  German  company,  made  a  contract  with  S.A.  Parfums  Marcel 
Rochas,  a  French  company,  whereby  it  obtained  the  exclusive  right  to  sell  the 
French  company’s  scent  and  other  products  in  West  Germany.  It  undertook  to  sell 
them  in  accordance  with  the  Depotsystem,  which  meant  that  it  would  sell  them  only 
to  a  limited  number  of  qualified  retailers,  who  would  make  contracts  with  it  not  to 
re-sell  the  products  except  to  immediate  consumers.  The  contract  of  14  May  1963 
was  a  standard-form  contract,  identical  with  contracts  which  the  French  company 
had  made  with  distributors  in  other  member  States,  and  on  30  January  1963  the 
French  company  deposited  a  specimen  of  the  standard-form  contract  with  the  Com¬ 
mission  of  the  European  Communities,  in  accordance  with  Regulation  17. 2 

1  Ibid.,  p.  515. 

2  Article  85  of  the  E.E.C.  Treaty  prohibits  a  wide  range  of  restrictive  practices  (paragraph  1), 
but  provides  that  the  Commission  may  grant  exemption  from  this  prohibition  in  certain  cir¬ 
cumstances  (paragraph  3).  Regulation  17  provides  that,  in  order  to  obtain  exemption,  restrictive 
practices  must  be  notified  to  the  Commission  within  certain  time  limits.  Parties  who  are  in  the 
habit  of  using  standard-form  contracts  need  not  notify  each  individual  contract;  it  is  sufficient 
if  they  send  the  Commission  a  specimen  of  the  standard-form  contract.  At  first  the  Commission 
granted  exemptions  by  individual  decisions;  later,  to  save  time,  Regulation  67/67  was  enacted, 
which  granted  block  exemptions  to  various  categories  of  restrictive  practices  defined  in  the 
Regulation.  The  contract  between  S.A.  Parfums  Marcel  Rochas  and  the  plaintiff  was  covered 
by  a  block  exemption  under  Regulation  67/67. 

Pending  the  Commission’s  decision  on  the  question  of  exemption,  restrictive  trading  agreements 
notified  to  the  Commission  under  Regulation  17  enjoyed  ‘provisional  validity’,  which  meant  in 
effect  full  validity  subject  to  a  condition  subsequent  of  retroactive  invalidity  if  the  Commission 
eventually  refused  exemption  (see  the  Portelange  case,  discussed  in  this  Year  Book,  44  (1970), 
p.  236). 
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In  France,  the  French  company  sold  its  products  direct  to  retailers  under  the 
Depotsystem ;  the  retailers  were  required  to  enter  into  standard-form  contracts  with  the 
French  company,  in  which  they  promised  to  sell  the  goods  only  to  immediate  con¬ 
sumers  on  a  retail  basis,  and  undertook  ‘a  ne  jamais  les  ceder  sous  quelque  forme  que 
ce  soit  a  d’autres  negociants,  depositaires  ou  grossistes,  non  plus  qu’a  les  exporter’. 
The  French  company  concluded  such  a  contract  on  29  June  1964  with  the  Parfumerie 
Saint- Roch.  The  contract  was  not  notified  to  the  Commission,  since  a  specimen  of  the 
standard-form  contracts  used  by  the  French  company  had  already  been  notified  to  the 
Commission  on  30  January  1963.  The  Commission  had  not  taken  a  decision  concerning 
the  exemption  of  these  contracts  at  the  time  when  the  present  case  came  before  the 
Court. 

In  1967  the  Parfumerie  Saint-Roch  broke  its  contract  by  exporting  scent  manu¬ 
factured  by  the  French  company  to  the  defendant,  a  German  dealer  in  scent,  who  did 
not  form  part  of  the  plaintiff’s  sales  network  in  Germany.  The  plaintiff  sued  the  defen¬ 
dant  in  the  German  courts,  arguing  that  the  defendant  had  broken  the  German  law 
on  unfair  competition  by  deriving  a  profit  from  the  Parfumerie  Saint-Roch’s  breach 
of  its  contract  with  the  French  company.  The  defendant  pleaded  that  this  contract 
was  contrary  to  Article  85  (1)  of  the  E.E.C.  Treaty  and  therefore  void.  In  order  to 
clarify  the  problems  of  Community  law  raised  by  the  defendant’s  plea,  the  Karlsruhe 
Oberlandesgericht  put  the  following  questions  to  the  Court  of  Justice  of  the  European 
Communities : 

1.  Un  contrat  conclu  le  29  juin  1964  qui  contient  notamment  une  interdiction  d’exporter 
et  qui  n’a  pas  ete  notifie  conformement  aux  dispositions  du  reglement  no.  17/62,  est-il 
neanmoins  provisoirement  valable,  lorsqu’un  contrat  type  de  contenu  identique  a  ete 
regulierement  notifie  a  la  Commission  de  la  C.E.E.  dans  le  delai  prescrit  par  ce  regle¬ 
ment  ? 

2.  Dans  l’affirmative,  le  contrat  type,  sur  le  modele  duquel  un  grand  nombre  de  contrats 
individuels  ont  ete  et  seront  passes  entre  ladite  entreprise  et  une  entreprise  chaque  fois 
differente,  devait-il  etre  notifie  a  la  Commission  de  la  C.E.E.  avant  le  ier  novembre  1962 
ou  avant  le  31  janvier  1963  ? 

In  answer  to  the  first  question,  the  Court  said: 

Attendu  qu’en  vertu  de  l’article  87,  paragraphe  2  (b)  du  traite,  il  appartient  au  Conseil 
de  determiner,  par  voie  de  reglements  ou  de  directives,  les  modalites  d’application  des 
principes  figurant  aux  articles  85  et  86,  en  tenant  compte  de  la  necessite  d’assurer  une 
surveillance  efficace  des  ententes  et  de  simplifier  dans  toute  la  mesure  du  possible  le 
controle  administratif ; 

qu’en  application  de  cette  disposition,  les  articles  4  et  5  du  reglement  no.  17  disposent 
que,  pour  pouvoir  eventuellement  beneficier  du  paragraphe  3  de  l’article  85,  un  accord 
doit  avoir  ete  notifie  prealablement  a  la  Commission,  l’article  24  du  meme  reglement 
attribuant  competence  a  cette  derniere  pour  determiner  la  forme,  le  contenu  et  les  par- 
ticularites  de  ces  notifications ; 

qu’en  execution  dudit  article  24,  la  Commission  a  determine  par  reglement  no.  27/62 
du  3  mai  1962  (JO,  1962,  p.  1118)  modifie  par  les  reglements  no.  153/62  du  21  decembre 
1962  (JO,  1962,  p.  2918)  et  no.  1133/68  du  26  juillet  1968  (JO,  1968,  no.  L  189,  p.  1) 
les  mentions  que  doivent  obligatoirement  contenir  les  formulaires  de  notification ; 

que  le  formulaire  B,  annexe  au  reglement  no.  27/62,  et  le  formulaire  A/B  qui  lui  a  ete 
substitue  en  1968,  stipulent,  sous  la  rubrique:  Renseignements  relatifs  au  contenu  de 
V accord,  de  la  decision  ou  de  la  pratique  concertee  que  s’il  s’agit  d’un  contrat  type  .  .  .  il 
suffit  de  joindre  en  annexe  le  texte  de  ce  contrat  type ; 

que  sous  la  rubrique :  Renseignements  relatifs  aux  participants,  ces  memes  formulaires 
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precisent  que  l’indication  de  la  raison  sociale  et  de  l’adresse  des  entreprises  participant 
a  l’accord  ne  sont  pas  necessaires  pour  les  contrats  type; 

que  la  Commission  a  done  estime  que,  tout  en  constituant,  notamment  dans  l’interet 
des  entreprises,  un  allegement  du  controle  administratif,  la  notification  d’un  contrat 
type  est  suffisante  pour  permettre  la  surveillance  efficace  des  accords  susceptibles  de 
contrevenir  a  l’article  85 ; 

que,  par  la  nature  meme  d’un  contrat  type,  la  notification  de  celui-ci  attire  l’attention 
de  la  Commission  sur  le  contexte  economique  et  juridique  au  sein  duquel  un  tel  accord 
se  situe;1 

qu’au  surplus,  l’article  n  du  reglement  no.  17/62  lui  permet,  a  tout  moment,  d’obtenir 
les  renseignements  plus  complets  dont  elle  estimerait  avoir  besoin ; 

que,  par  la  seule  notification  du  contrat  type,  les  objectifs  de  la  notification  se  trouvent 
realises  en  ce  qui  concerne  les  contrats  de  contenu  identique  conclus  par  la  meme  entre- 
prise ; 

que  ceux-ci  doivent,  des  lors,  beneficier  des  effets  qui  s’y  attachent ; 

attendu  que  cette  conclusion  ne  saurait  etre  ecartee  lorsque  le  contrat  notifie  a  titre  de 
contrat  type  avait  ete  conclu  anterieurement  a  la  mise  en  vigueur  du  reglement  no.  17, 
tandis  que  les  autres  contrats  l’ont  ete  posterieurement ; 

que  le  reglement  no.  27/62  ne  faisant  pas  de  difference  a  cet  egard  et  cette  circonstance 
n’etant  pas  de  nature  a  diminuer  l’efficacite  de  la  notification  du  contrat  type,  il  n’y  a  pas 
lieu  de  distinguer  ou  le  texte  ne  distingue  pas ; 

que  les  accords  conclus  apres  l’entree  en  vigueur  du  reglement  no.  17/62  qui  sont 
la  reproduction  exacte  d’un  contrat  type  conclu  anterieurement  et  regulierement  notifie, 
beneficient  des  lors  du  meme  regime  de  validite  que  celui-ci. 

The  Commission,  which  intervened  in  the  proceedings  before  the  Court,  pointed 
out  that  the  question  put  to  the  Court  referred  to  contracts  containing  a  clause  pro¬ 
hibiting  exports,  and  it  argued  that  such  a  clause  was  so  manifestly  contrary  to  the 
purposes  of  the  Common  Market  that  its  presence  in  a  contract  deprived  that  contract 
of  the  provisional  validity  which  it  would  otherwise  acquire  by  being  notified  under 
Regulation  17.  The  Court  replied  to  this  argument  as  follows: 

attendu  qu’il  resulte  de  la  decision  de  renvoi  que  la  clause  d’interdiction  d’exportation 
dont  s’agit,  est  imposee  a  des  detaillants  a  qui  il  est  deja  interdit  de  vendre  a  d’autres 
qu’a  des  consommateurs  directs; 

que,  sous  reserve  pour  la  Commission  de  mettre  en  oeuvre  les  pouvoirs  qu’elle  tient 
de  l’article  85  du  traite  et  du  reglement  no.  17/62, 2  une  clause  d’interdiction  d’exportation 
ayant  cette  nature  n’est  pas  de  nature  a  affecter  le  plein  effet  de  la  validite  provisoire  d’un 
accord  considere  comme  regulierement  notifie. 

In  so  far  as  the  Court  rejected  the  Commission’s  argument,  the  judgment  is  satis¬ 
factory;  as  the  Advocate-General  Roemer  pointed  out,3  the  Commission’s  argument 
went  against  the  spirit  of  earlier  judgments  by  the  Court  and  would,  if  it  had  been 
accepted,  have  given  rise  to  uncertainty  in  legal  relationships  and  other  practical 

1  This  is  a  reference  to  a  principle  laid  down  by  the  Court  in  S.A.  Brasserie  de  Haecht  v. 
Consorts  Wilkin-Janssen  ( Recueil  de  la  jurisprudence ,  13  (1967),  p.  537;  this  Year  Book,  42 
(1967),  p.  320) — the  legality  of  an  agreement  depends  on  the  combined  economic  effects  of  that 
agreement  and  of  other  similar  agreements',  Texistence  de  contrats  similaires  est  une  circonstance 
qui,  avec  d’autres,  peut  former  un  ensemble  constitutif  du  contexte  economique  et  juridique  dans 
lequel  le  contrat  doit  6tre  apprecie’. 

2  It  is  probable  that  the  Court,  like  the  Advocate- General  Roemer  {Recueil  de  la  jurisprudence, 
16  (1970),  pp.  S32-3),  was  here  thinking  in  particular  of  Article  15  (6)  of  Regulation  17;  cf.  this 
Year  Book,  44  (1970),  P-  239. 

3  Recueil  de  la  jurisprudence,  16  (1970),  pp.  531-2. 
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difficulties.  But  it  should  be  noted  that  the  Court  implied  that  it  would  have  accepted 
the  Commission’s  argument  if  the  clause  prohibiting  exports  had  not  been  accompanied 
by  a  clause  forbidding  the  retailers  to  sell  to  persons  other  than  immediate  consumers. 
Unfortunately,  no  reasons  were  given  by  the  Court  for  this  distinction. 

The  second  question  put  to  the  Court  concerned  the  definition  of  the  time-limit  for 
notifying  standard-form  contracts  to  the  Commission.  Regulation  17/62,  as  amended 
by  Regulation  59/62,  provided  that  agreements  existing  when  Regulation  17/62  entered 
into  force  should  be  notified  by  1  November  1962,  except  in  the  case  of  bilateral  agree¬ 
ments,  which  had  to  be  notified  by  1  February  1963.  A  specimen  of  the  standard-form 
contracts  concluded  by  the  French  company  with  its  French  retailers  had  been  notified 
on  30  January  1963.  Considered  from  a  formal  point  of  view,  each  of  the  standard- 
form  contracts  was  a  bilateral  agreement,  which  would  suggest  that  it  had  been  notified 
within  the  time-limit.  On  the  other  hand,  it  could  be  argued  that  the  standard-form 
contracts  constituted  a  multilateral  network  of  agreements,  and  this  line  of  reasoning 
would  imply  that  notification  had  occurred  too  late.  The  Court  held  that  standard-form 
contracts  should  be  regarded  as  bilateral  agreements  as  far  as  the  rules  about  time-limits 
for  notification  were  concerned.  But,  in  so  holding,  it  relied  on  the  purpose  of  those 
rules  as  well  as  on  the  form  of  the  contracts : 

.  .  .  attendu  que  la  prolongation  de  trois  mois  prevue  en  faveur  des  accords  conclus 
entre  deux  entreprises  n’a  d’autre  portee  que  celle  d’une  facilite  de  nature  administrative ; 

qu’un  accord  de  fourniture  ou  de  concession  exclusive,  conclu  entre  deux  entreprises, 
doit,  meme  s’il  s’insere  dans  un  reseau  de  contrats  paralleles,  etre  des  lors  considere, 
pour  l’application  de  l’article  5  du  reglement  no.  17/62,  comme  un  accord  auquel  ne 
participent  que  deux  entreprises.1 

The  Court  also  said  that  this  interpretation  was  confirmed  by  the  fact  that  Regula¬ 
tion  153/62,  which  introduced  a  simplified  procedure  for  the  notification  of  various 
other  categories  of  bilateral  agreements,  provided  that  standard-form  contracts,  con¬ 
cluded  by  one  undertaking  with  many  others,  could  be  notified  as  bilateral  agreements. 


Division  of  powers  among  Community  institutions — invalidity  of  regulations  which  conflict 
with  general  principles  of  constitutional  law 

Case  No.  5.  Einfuhr-  und  Vorratsstelle  fiir  Getreide  und  Futtermittel  v.  Koster, 
Berodt  &  Co.2  On  2  June  1965  the  appellant,  a  German  official  body,  granted  the 
respondent  a  licence  for  the  exportation  of  maize.  Under  Regulation  102,  issued  by  the 
E.E.C.  Commission  on  28  July  1964,  parties  obtaining  licences  for  the  importation  or 
exportation  of  cereals  and  similar  foodstuffs  had  to  deposit  security  to  guarantee  that 
they  would  carry  out  the  importation  or  exportation  in  question  during  the  period  of 
the  licence’s  validity;  apart  from  cases  of  force  majeure,  the  security  was  forfeited  if  the 
licence-holder  did  not  carry  out  the  relevant  importation  or  exportation  during  the 
appropriate  period.  The  appellant  decided  on  25  November  1965  that  the  security 
deposited  by  the  respondent  was  forfeited  in  accordance  with  these  provisions.  The 

1  Cf.  the  Advocate-General  Roemer,  Recueil  de  la  jurisprudence,  16  (1970),  p.  530:  ‘.  .  .  le  seul 
element  devant  entrer  en  ligne  de  compte  pour  savoir  si  deux  entreprises  seulement  participent 
a  un  accord  est  le  nombre  des  parties  a  cet  accord  et  non  pas  la  circonstance  qu’une  entreprise 
a  conclu  un  grand  nombre  d’accords  paralleles  avec  differentes  entreprises.  Le  texte  meme  de  la 
disposition  invoquee  plaide  pour  l’exactitude  de  cette  these ;  il  ne  saurait  pas  etre  interprets 
restrictivement  au  prejudice  des  interesses,  etant  donne  qu’il  leur  accorde  un  traitement  de  faveur 
sous  la  forme  d’une  prorogation  de  delais.’ 

2  Ibid.,  p.  1161. 
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respondent  challenged  the  appellant’s  decision  before  the  administrative  tribunal  of 
Frankfurt-on-Main,  which  decided  in  favour  of  the  respondent,  holding  that  Regula¬ 
tion  102  was  invalid.  The  appellant  appealed  to  the  administrative  court  of  Hesse, 
which  asked  the  Court  of  Justice  of  the  European  Communities  to  give  a  preliminary 
ruling  under  Article  177  of  the  E.E.C.  Treaty  on  the  validity  of  Regulation  102. 

Regulation  102  had  been  adopted  in  accordance  with  the  procedure  laid  down  in 
Article  26  of  the  E.E.C.  Council’s  Regulation  19  of  4  April  1962,  which  provided  for 
the  gradual  establishment  of  a  common  organization  of  markets  in  the  cereals  sector. 
The  respondent  argued  that  this  procedure,  which  had  been  followed  for  about  2,000 
other  agricultural  regulations,  was  contrary  to  the  E.E.C.  Treaty. 

Under  the  procedure  laid  down  in  Article  26  of  Regulation  19,  the  Commission 
submitted  draft  regulations  (designed  to  implement  the  basic  regulations  issued  by  the 
Council)  to  a  Comite  degestion,  consisting  of  representatives  of  the  member  States.  The 
Comite  de  gestion  gave  an  opinion  on  the  draft  regulations,  and  the  Commission  could 
then  issue  the  regulations,  which  came  into  force  immediately.  However,  if  these 
regulations  were  not  in  accordance  with  the  opinion  given  by  the  Comite  de  gestion,  the 
Council  could  abrogate  or  alter  them  within  one  month. 

The  respondent  argued  that  this  procedure  was  contrary  to  Article  43  (2)  (3)  of  the 
E.E.C.  Treaty,  which  provided  that  agricultural  questions  should  be  determined  by 
the  Council  after  receiving  a  proposal  from  the  Commission  and  after  consulting  the 
Parliament.  The  Court  replied  to  this  argument  as  follows: 

attendu  que  tant  le  systeme  legislatif  du  traite,  reflete  notamment  par  Particle  155, 
dernier  tiret,1  que  la  pratique  constante  des  institutions  communautaires  etablissent, 
conformement  aux  conceptions  juridiques  refues  dans  tous  les  Etats  membres,  une  dis¬ 
tinction  entre  les  mesures  qui  trouvent  directement  leur  base  dans  le  traite  meme  et  le 
droit  derive  destine  a  assurer  leur  execution; 

qu’on  ne  saurait  done  exiger  que  tous  les  details  des  reglements  concernant  la  politique 
agricole  commune  soient  etablis  par  le  Conseil  selon  la  procedure  de  Particle  43 ; 

qu’il  est  satisfait  a  cette  disposition  des  lors  que  les  elements  essentiels  de  la  matiere 
a  regler  ont  ete  arretes  conformement  a  la  procedure  qu’elle  prevoit; 

que,  par  contre,  les  dispositions  d’execution  des  reglements  de  base  peuvent  etre 
arretees  suivant  une  procedure  differente  de  celle  de  Particle  43,  soit  par  le  Conseil 
lui-meme,  soit  par  la  Commission  en  vertu  d’une  habilitation  conforme  a  Particle  155. 

The  Court  held  that  Regulation  102  had  been  enacted  under  powers  validly  delegated 
to  the  Commission  by  the  Council. 

The  respondent  also  argued  that  the  activities  of  the  Comite  de  gestion  represented 
an  interference  with  the  Commission’s  power  of  decision,  endangering  the  Com¬ 
mission’s  independence,  and  that  the  intervention  between  the  Council  and  the  Com¬ 
mission  of  an  organ  not  provided  for  in  the  Treaty  distorted  the  relationship  between 
the  Community’s  institutions.  The  Court  said  that  Article  155  of  the  Treaty  authorized 
the  Council  to  delegate  certain  powers  to  the  Commission,  without  making  such  dele¬ 
gation  obligatory,  and  therefore  permitted  the  Council  to  require  that  powers  delegated 
to  the  Commission  should  be  exercised  in  accordance  with  various  procedures.  The 
procedure  in  dispute  did  not  give  the  Comite  de  gestion  a  power  of  decision,  but  merely 
enabled  the  Council  to  abrogate  the  Commission’s  regulations  in  certain  cases,  and 
was  therefore  valid. 

According  to  the  respondent,  the  Council’s  power  to  abrogate  the  Commission’s 
regulations  was  an  encroachment  on  the  Court’s  powers  of  judicial  review.  The  Court 

1  Article  155  provides  that  the  Commission  ‘.  .  .  exerce  les  competences  que  le  Conseil  lui 
confere  pour  P  execution  des  regies  qu’il  etablit’. 

F  f 
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rejected  this  contention,  pointing  out  that  its  power  to  review  the  Council  s  abrogation 
of  the  Commission’s  regulations  was  just  as  great  as  its  power  to  review  the  original 
regulations  issued  by  the  Commission. 

The  respondent  also  tried  a  completely  different  line  of  attack.  He  maintained  that 
the  provisions  in  Regulation  102  concerning  the  deposit  and  forfeiture  of  security 
infringed  ‘un  principe  obligeant  l’administration  a  ne  mettre  en  ceuvre  que  des  mesures 
proportionnees  au  but  a  atteindre  ou  lui  interdisant  de  recourir  a  des  mesures  exces- 
sives’.1  The  administrative  tribunal  of  Frankfurt-on-Main  had  in  fact  held  that  the 
relevant  provisions  of  Regulation  102  were  invalid  for  breach  of  the  principles  of 
proportionality  and  of  economic  freedom;  the  tribunal  considered  that  these  principles, 
designed  to  protect  fundamental  rights,  formed  an  integral  part  of  international  law 
and  of  the  supranational  legal  order,2  so  that  a  Community  regulation  which  was 
contrary  to  them  must  be  regarded  as  void.3 

The  Court  of  Justice  of  the  European  Communities  declared: 

. .  .  que  le  respect  des  droits  fondamentaux  fait  partie  integrante  des  principes  generaux 
du  droit  dont  la  Cour  de  justice  assure  le  respect; 

qu’il  y  a  lieu  des  lors  d’examiner,  en  reponse  a  la  question  posee  et  en  vue  des  principes 
invoques,  si  le  regime  de  cautionnement  aurait  porte  atteinte  a  des  droits  de  caractere 
fondamental  dont  le  respect  doit  etre  assure  dans  l’ordre  juridique  communautaire. 

The  statement  that  fundamental  rights  form  an  integral  part  of  the  general  principles 
of  Community  law  echoes  a  similar  dictum  in  the  Stauder  case;4  what  is  new  is  the 
Court’s  apparent  acceptance  of  the  respondent’s  view  that  the  specific  principles  in 
question  were  included  among  those  fundamental  rights. 

After  a  long  analysis5  of  the  functions  performed  by  the  system  of  licences  and  of 

1  This  principle  was  described  in  somewhat  clearer  language  by  the  Advocate-General  as 
‘le  droit  fondamental  .  .  .  pour  l’individu  de  ne  voir  limiter  sa  liberte  d’agir  que  dans  la  mesure 
necessaire  a  l’interet  general’  ( Recueil  de  la  jurisprudence,  16  (1970),  p.  1149;  italics  added). 

2  It  may  be  that  the  administrative  tribunal  was  implying  that  Community'  law  was  a  supra¬ 
national  legal  order,  distinct  from  international  law. 

3  In  the  similar  case  of  Internationale  Handelsgesellschaft  m.b.H.  v.  Einfuhr-  und  Vorratsstell 
fur  Getreide  und  Futtermittel,  the  administrative  tribunal  of  Frankfurt-on-Main  held  that  the 
relevant  provisions  of  Regulation  102  were  void  because  they  were  contrary  to  fundamental 
rights  guaranteed  by  the  Basic  Law  of  the  German  Federal  Republic.  The  Court  of  Justice  of  the 
European  Communities  rejected  this  approach,  holding  that  the  validity  of  measures  by  Com¬ 
munity  institutions  could  never  be  determined  by  reference  to  municipal  law.  However,  the 
Court  went  on  to  say: 

attendu  qu’il  convient  toutefois  d’examiner  si  aucune  garantie  analogue,  inherente  au  droit 
communautaire,  n’aurait  et6  meconnue ; 

qu’en  effet,  le  respect  des  droits  fondamentaux  fait  partie  integrante  des  principes  generaux 
du  droit  dont  la  Cour  de  justice  assure  le  respect; 

que  la  sauvegarde  de  ces  droits,  tout  en  s’inspirant  des  traditions  constitutionnelles  com¬ 
munes  aux  Etats  membres,  doit  etre  assuree  dans  le  cadre  de  la  structure  et  des  objectifs  de  la 
Communaute ; 

qu’il  y  a  lieu  des  lors  d’examiner,  a  la  lumiere  des  doutes  exprim^s  par  le  tribunal  adminis- 
tratif,  si  le  regime  de  cautionnement  aurait  port6  atteinte  a  des  droits  de  caractere  fondamental 
dont  le  respect  doit  etre  assure  dans  l’ordre  juridique  communautaire. 

The  rest  of  the  judgment  follows  much  the  same  lines  as  the  judgment  in  the  Koster,  Berodt 
case  ( Recueil  de  la  jurisprudence,  16  (1970),  p.  1125,  at  p.  1135). 

4  See  the  case  note  in  the  previous  volume  of  this  Year  Book,  p.  242. 

s  During  the  course  of  this  analysis,  the  Court  rejected  the  respondent’s  contention  that  the 
forfeiture  of  security  constituted  a  fine  which  the  Treaty  did  not  empower  the  Council  or  Com¬ 
mission  to  impose.  The  Court  said  that  this  contention  rested  on  a  misunderstanding  of  the  charac- 
acter  of  the  security,  which  merely  guaranteed  the  performance  of  an  undertaking  (to  export 
or  import)  voluntarily  given. 
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deposit  and  forfeiture  of  security  in  the  Community’s  complex  machinery  of  agricul¬ 
tural  price  support,  the  Court  held  that  this  system 

.  .  .  constitue  un  moyen  a  la  fois  necessaire  et  approprie  en  vue  de  permettre  aux 
autorites  competentes  de  determiner  de  la  maniere  la  plus  efficace  leurs  interventions  sur 
le  marche  des  cereales; 

attendu  qu’il  resulte  de  l’ensemble  de  ces  considerations  que  le  regime  des  certificats 
entrainant,  pour  ceux  qui  en  font  la  demande,  l’engagement  d’importer  ou  d’exporter 
garanti  par  une  caution  ne  porte  atteinte  a  aucun  droit  de  caractere  fondamental. 


Michael  Akehurst 
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Actes  et  documents  de  la  onzieme  session  de  la  conference  de  la  Haye  de  droit 
international  prive.  Edited  by  the  Permanent  Bureau  of  the  Conference. 
4  volumes.  Vol.  I — Matieres  diverses,  147  pp.;  Vol.  II — Divorce,  229  pp.; 
Vol.  Ill — Accidents  de  la  circulation  routiere,  223  pp.;  Vol.  IV — Obtention 
des  preuves  a  Vetr  anger,  219  pp.  The  Hague:  Imprimerie  Nationale ,  1970. 
D.F1.  162  ($45)  the  set. 

These  four  volumes  take  the  normal  form  of  the  documents  providing  an  account 
of  the  plenary  sessions  of  the  Hague  Conference  on  Private  International  Law.  First, 
there  are  the  formal  documents  embodying  the  achievements  of  the  Eleventh  session. 
The  most  important  of  these  is  the  Final  Act  of  the  Session  which  embodies  the  agreed 
draft  conventions  on  the  Recognition  of  Divorces  and  Legal  Separations,  on  the  Law 
applicable  to  Traffic  Accidents  and  on  the  Taking  of  Evidence  abroad  in  Civil  or 
Commercial  Matters. 

As  the  Hague  Conference  appears  to  be  playing  an  increasingly  effective  role  in  the 
reform  and  unification  of  rules  of  private  international  law,  the  conclusions  of  the 
plenary  sessions  and  draft  conventions  such  as  these  acquire  greater  significance. 
Of  these  three  conventions,  the  most  important,  from  a  domestic  point  of  view,  is  that 
on  recognition  of  foreign  divorces  and  judicial  separations.  This  convention  has  been 
embodied  in  the  Recognition  of  Divorces  and  Legal  Separations  Act,  1971.  In  fact  the 
Act  goes  beyond  the  terms  of  the  Convention  and  indeed  was  not  necessary,  in  the 
sense  that  the  Convention  has  not  yet  received  sufficient  ratifications  to  be  binding  on 
member  States.  At  the  time  of  the  passage  of  the  Act,  the  United  Kingdom  was  the 
only  signatory  to  the  Convention.  The  fact  that  we  have,  in  a  sense,  ‘jumped  the  gun’ 
does  not  alter  the  fact  that  the  processes  by  which  the  Convention  was  agreed  will  be 
of  interest  to  English  lawyers.  Herein  lies  the  value  of  the  documents  in  these  three 
volumes  other  than  the  conventions  themselves.  Each  volume  contains  the  working 
papers  on  one  of  these  draft  conventions.  It  is  possible  to  trace,  through  the  verbatim 
accounts  of  the  relevant  subcommittees,  the  comments  by  member  States  on  earlier 
drafts,  questionnaires  and  other  working  papers,  the  process  whereby  conventions 
took  their  final  form  and  the  reasons  underlying  their  provisions.  One  may  also 
discover  the  attitudes  of  the  various  member  States  which  can  provide  some  indication 
of  the  likelihood  of  the  conventions  being  ratified. 

A  further  example  might  be  provided  of  the  use  to  which  these  volumes  may  be  put. 
The  present  state  of  the  English  tort  rules  in  the  conflict  of  laws  is  an  unhappy  one  of 
confusion  and  uncertainty.  Further  examination  of  this  area  of  the  law  has  been  called 
for.  In  such  examination  the  Hague  draft  Convention  on  the  Law  applicable  to  Traffic 
Accidents  is  an  obviously  relevant  document  for  the  Committee  established  to  examine 
proposals  for  reform.  These  working  documents  provide  further  insight  into  the  pur¬ 
poses  and  scope  of  that  Convention  and  ought  to  be  of  value  in  the  re-examination  of 
English  law  in  this  field. 


P.  M.  North 
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British  International  Law  Cases.  Vol.  8,  Supplement  1960-5.  British 
Institute  Studies  in  International  and  Comparative  Law.  No.  1.  London: 
Stevens  &  Sons  Ltd.;  New  York:  Oceana  Publications,  1971.  xxix+1002 

PP-  £i4‘5°- 

This  is  the  second  supplementary  volume  to  appear.  A  Table  of  Cases  cumulative 
to  those  of  the  earlier  volumes  is  provided,  but  the  bulky  cumulative  Index  is  omitted 
since  a  further  volume,  covering  the  remainder  of  the  decade,  is  in  preparation.  The 
contents  of  the  present  volume  include  the  various  stages  of  Carl  Zeiss,  a  number  of 
cases  on  extradition  and  surrender  of  fugitives  and  a  large  crop  of  decisions  on  deporta¬ 
tion  of  Commonwealth  immigrants,  most  of  them  reported  originally  in  The  Times, 
Solicitors  Journal  or  Criminal  Law  Review.  The  final  section  of  the  collection  is  devoted 
to  the  ‘operation  and  implementation  of  treaties’  and  contains  the  application  of 
Gerald  Lawless  to  the  Irish  courts  and  the  reports  of  the  various  proceedings  in  the 
Anisminic  case.  An  omission  noted  is  the  decision  in  Draper  v.  Turner  [1965],  1  Q.B. 
424,  concerning  the  territorial  operation  of  legislation. 

Ian  Brownlie 


Droit  penal  europeen.  Proceedings  of  a  conference  organised  by  the 
Institut  cV etudes  europeennes,  Universite  Libre  de  Bruxelles.  Brussels:  Presses 
universitaires,  1970.  xiv-665  PP-  F.B.  980. 

This  volume,  one  of  the  excellent  Collogues  Europeens  series,  reprints  the  proceedings 
of  a  conference  held  in  Brussels  in  November  1968.  The  nineteen  papers,  mostly  in 
French  but  with  a  few  in  Dutch  and  English,  cover  virtually  every  aspect  of  European 
co-operative  activity  relating  to  criminal  law  and  procedure,  from  the  well-tilled  fields 
of  the  criminal  procedure  provisions  of  the  European  Convention  on  Human  Rights 
— comprehensively  surveyed  in  Part  I  of  the  volume  by  MM.  Golsong,  Raymond  and 
Velu  to  the  much  less  familiar  ground  of  the  multilateral  arrangements  for  extradi¬ 
tion  and  other  forms  of  mutual  judicial  aid  operative  in  the  Nordic  and  Benelux 
countries,  explored  by  MM.  Romander  and  de  Schutter  and  Professor  Screvens  in 
Part  IV.  Part  II  treats  of  various  questions  arising  out  of  the  application  of  criminal 
law  across  national  boundaries  and  includes  a  substantial  and  interesting  piece  by 
J.  Gilissen  on  its  application  to  foreign  forces  stationed  in  European  countries. 

In  Part  III,  which  is  essentially  concerned  with  common  action  in  the  field  of 
punishment,  the  reviewer  s  attention  was  caught  by  Dr.  Huenens’s  commentary  on  the 
1962  resolution  of  the  Committee  of  Ministers  of  the  Council  of  Europe,  on  electoral, 
civil  and  social  rights  of  prisoners,  because  of  its  relevance  to  recent  domestic  events: 
the  denial,  by  the  1969  Representation  of  the  People  Act,  of  a  prisoner’s  right  to  vote, 
and  the  application  by  a  British  prisoner  to  the  European  Commission  on  Human 
Rights  alleging  an  infringement  of  his  right  to  bring  a  civil  action  guaranteed  by  Article 
6  (1)  of  the  European  Convention.  I  his  link-up  between  the  resolution  and  the  Con¬ 
vention  is  but  one  of  a  great  number  of  examples  furnished  by  these  proceedings  of  the 
close  interconnection  of  the  various  co-operative  measures  so  far  taken  in  the  fields 
of  criminal  law  and  procedure,  albeit  that  the  measures  are  of  varying  juridical  status, 
have  different  objectives,  and  differ  in  the  extent  of  their  territorial  application.  Herein 
lies,  as  Professor  Legros  pointed  out  in  his  concluding  remarks,  the  great  merit  of  this 
collection  of  papers,  which  transcends  their  undoubted  informational  value  to  academic 


REVIEWS  OF  BOOKS 


439 

specialists  and  administrators  of  the  criminal  law:  to  have  demonstrated,  through  such 
examples  of  interconnection,  the  need  for  the  development  of  this  mass  of  conventions, 
agreements  and  resolutions  into  an  organic  whole,  possibly  under  the  control  of  a  new 
or  enlarged  European  Court.  It  seems  a  pity  that,  given  the  importance  of  this  message 
and  the  value  of  the  materials  supporting  it,  it  should  have  taken  two  full  years  for 
them  to  reach,  through  publication,  a  wider  audience  than  that  assembled  at  Brussels. 

T.  C.  Daintith 


European  Court  of  Human  Rights :  Publications. 

Series  A — Judg7nents  and  Decisions :  De  Becker  Case,  Judgment  of 
27  March  1962,  33  pp.;  Case  Relating  to  Certain  Aspects  of  the  Laws  on 
the  Use  of  Languages  in  Education  in  Belgium  (Preliminary  Objection), 
(1)  Decision  of  3  May  1966,  (2)  Judgment  of  9  February  1966,  20  pp.; 
[the  same]  (Merits),  Judgment  of  23  July  1968,  109  pp.;  Wemhoff  Case, 
Judgment  of  27  June  1968,  40  pp. ;  Neumeister  Case,  Judgment  of  27  June 
1968,  48  pp.;  Stogmuller  Case,  Judgment  of  10  November  1969,  47  pp.; 
Matznetter  Case,  Judgment  of  10  November  1969,  50  pp.;  Delcourt 
Case,  Judgment  of  17  January  1971,  21  pp.  Strasbourg:  Registry  of  the 
Court,  dates  as  of  Judgments.  65 p  each. 

Series  B — Pleadings,  Oral  Arguments  and  Documents :l  Case  ‘Relating  to 
Certain  Aspects  of  the  Laws  on  the  Use  of  Languages  in  Education  in 
Belgium’,  Vol.  II.  Pleadings,  Oral  Arguments  and  Documents  subsequent 
to  the  Judgment  of  9  February  1967 — Merits,  1968,  307  pp.;  Wemhoff 
Case,  1969,  361  pp.;  Neumeister  Case,  1969,  338  pp.;  Stogmuller  Case, 
1970,  256  pp.;  Matznetter  Case,  1970,  293  pp.;  Delcourt  Case,  1970, 
289  pp.;  De  Wilde,  Ooms  and  Versyp  Cases,  1971,  476  pp.  Strasbourg: 
Registry  of  the  Court,  £3*25  each. 

These  bilingual  publications  represent  the  substance  of  the  work  of  the  European 
Court  of  Human  Rights  since  the  three  Judgments  in  the  Lawless  case  (1960-1).  The 
volumes  in  Series  B  are  provided  with  indexes  but  the  function  of  a  working  index 
of  the  output  of  the  Court  (and  the  Commission)  is  performed  by  the  recent  volume 
containing  an  index  to  Volumes  1-35  of  International  Law  Reports,  edited  by  Elihu 
Lauterpacht.  The  output  of  the  Court  and  the  Commission  has  now  reached  the  point 
at  which  a  concordance  or  systematic  exegesis  of  the  Convention  is  called  for.  The 
latter  service  may  be  said  to  be  performed  by  Fawcett,  in  a  restrained  and  economical 
form,  in  his  work  on  The  Application  of  the  European  Convention  on  Human  Rights 
(1969). 2  The  precise  contribution  of  the  Court  and  the  Commission  to  that  complex 
state  of  fact,  generally  described  as  the  Rule  of  Law,  in  the  countries  of  the  Council 
of  Europe  is  difficult  to  determine,  and  perhaps  the  most  significant  result  has  been  the 

1  For  the  De  Becker  case,  and  the  Linguistics  case  (vol.  i  in  this  series)  see  this  Year  Book 
40  (1964),  p.  389  and  42  (1967),  p.  329,  respectively. 

2  Note  also  the  useful  publication  of  the  Directorate  of  Human  Rights  of  the  Council  of 
Europe:  Digest  of  Case-law  Relating  to  the  European  Convention  on  Htiman  Rights  ( i955~I9(>7 ) 
(1970). 
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changes  of  certain  national  legislation  in  reaction  to  the  work  of  the  Commission.  From 
the  general,  rather  external,  viewpoint,  the  important  development  is  the  growth  of 
a  consistent,  tough  and  empirical  jurisprudence,  a  common  law  of  human  rights,  in 
a  situation  in  which  opportunities  for  such  growth  were  sparse  outside  the  somewhat 
uncertain  climate  of  the  United  States  Supreme  Court  (and  to  some  extent  also  the 
constitutional  systems  of  India  and  West  Germany).  The  Permanent  Court  and  its 
successor  have  only  had  limited  and  spasmodic  exercise  in  this  area  and  the  work 
of  the  International  Court  of  Justice  has  been  confined,  more  or  less,  to  the  periphery 
of  procedure  and  preliminary  issues  ( Peace  Treaties  case  and  South  West  Africa  cases). 
In  the  context  of  matters  of  substance  the  European  Court  has  dealt  with  Article  8 
of  the  European  Convention  (respect  for  private  and  family  life).  Article  14  (the 
standard  of  non-discrimination),  Article  2  of  the  First  Protocol  (the  right  to  education), 
and  especially  the  law  concerning  pre-trial  detention  in  criminal  cases  and  the  right  to 
a  fair  and  public  hearing  within  a  reasonable  time  (Articles  5  (3)  and  (4)  and  6  (1)  of 
the  Convention).  In  addition  the  De  Becker  case  raised  the  question  of  the  Court’s 
duty  when  the  issues  raised  in  the  complaint  are  rendered  moot  by  a  composition 
between  the  Applicant  and  the  Defendant  State,  and  the  Linguistics  case  involved  a 
preliminary  objection  to  the  Court’s  competence  ratione  materiae  in  a  case  wdiich  raised 
the  issue  of  the  reserved  domain  of  domestic  jurisdiction  in  a  striking  form.1 

Ian  Brownlie 


U  Utilisation  de  satellites  de  diffusion  directe.  Edited  by  the  Centre  national 
de  la  recherche  scientifique .  Presses  Universitaires  de  France ,  1970.  96  pp. 

F.  13. 

This  symposium  is  the  outcome  of  studies  carried  out  by  a  working  group  established 
by  the  C.N.R.S.  The  group  was  composed  of  members  of  the  Faculty  of  Lawr  in  Paris 
and  of  the  Centre  National.  Among  the  contributors  to  the  volume  are  J.  L.  Vencatassin, 

G.  Boelle,  G.  Klein,  M.  Bourely  and  S.  Courteix.  The  legal  problems  have  been  speci¬ 
ally  dealt  with  by  G.  Delaume.  As  Professor  Colliard  and  Dr.  Kiss  point  out  in  the 
Preface,  direct  broadcasting  from  satellites  to  the  general  public  will  be  possible  in 
about  ten  years  and  thus  the  time  has  come  for  international  lawyers  to  take  stock  of 
the  juridical  achievement  in  this  field.  Attention  is  drawn  to  the  instruments  defining 
the  legal  status  of  outer  space,  i.e.  the  Declaration  of  Legal  Principles  (1961)  and  the 
treaty  of  1966.  These  instruments  immunize  outer  space  and  the  celestial  bodies 
against  appropriation  by  claim  of  sovereignty,  by  means  of  use  or  occupation  or  by 
other  means.  The  exploration  of  outer  space  is  for  the  benefit  and  in  the  interest  of 
all  mankind  and  open  to  all  nations  co-operating  on  a  basis  of  equality  and  in  accord¬ 
ance  with  principles  of  international  law  and  the  United  Nations  Charter.  The  second 
great  legal  problem  is  that  of  co-ordination  of  the  use  of  frequencies  for  radio  com¬ 
munication  in  outer  space.  Here  attention  is  drawn  to  the  activities  of  the  International 
Telecommunications  Union  (I.T.U.)  and  its  efforts  to  secure,  out  of  the  common  pool, 
the  proper  frequencies  for  radio  communication,  a  task  which  is  far  from  being  com¬ 
pleted.  The  third  problem  is  that  of  institutionalization  of  satellite  broadcasting.  The 
I.T.U.  is  a  co-ordinating  agency,  not  an  operational  organisation.  Operational  activities 
have  been  undertaken  by  I.N.T.E.L.S.A.T.,  established  by  the  Washington  Agree¬ 
ments  in  1964.  Its  managing  organ  is  C.O.M.S.A.T.,  an  American  Corporation,  which 

1  See  Brownlie,  this  Year  Book,  42  (1967),  p.  123  at  pp.  131-2. 
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at  the  same  time  represents  the  United  States  in  I.N.T.E.L.S.A.T.  In  this  connection 
awkward  questions  arise  which  deserve  to  be  sorted  out  (compatibility  of  functions, 
unequal  voting  power,  etc.).  A  further  problem  is  the  planning  of  direct  satellite  broad¬ 
casting  in  the  future,  particularly  the  transmission  of  television  programmes.  In  certain 
countries  ‘television  publicity’  is  severely  limited  by  government  regulation.  How 
can  an  international  agency  operating  direct  satellite  programmes  reach  the  peoples  of 
the  world  ?  How  can  copyright  be  safeguarded  ?  How  can  liberty  of  information,  a 
human  right,  be  assured  ?  How  can  interference  with  national  sovereignty  be  avoided  ? 
All  these  are  questions  awaiting  an  answer.  The  symposium  member  summing  up  the 
problems  in  the  Conclusion  states  that  if  the  establishment  of  a  world  broadcasting 
agency  is  impossible  (which  it  well  may  be)  regional  organs  of  control  will  have  to  be 
created  possibly  within  the  framework  of  the  United  Nations  which  would  exercise 
a  posteriori  control  over  broadcasts. 

It  is  regrettable  that  this  highly  useful  symposium  is  not  available  in  translation. 
It  may,  however,  be  suggested  that  if  a  new  edition  is  contemplated,  it  should  be 
supplemented  by  a  more  accurate  analysis  of  the  legal  status  of  outer  space  and  of  the 
operational  area  of  outer-space  radio  communication.  As  stated  in  the  symposium,  the 
legal  status  of  outer  space  has  been  defined  by  States  within  the  framework  of 
the  United  Nations(Declaration  of  Legal  Principles  and  the  treaty  of  1966).  This  defini¬ 
tion  allows  international  lawyers  to  assume  that  outer  space  cannot  be  considered  as 
res  nullius  and  open  to  acquisition  by  legal  title.  It  is  true  that  the  Vice  President  of 
C.O.M.S.A.T.  spoke  before  the  American  Society  of  International  Law  about  a  parking 
space  for  American  synchronous  satellites  in  orbit.  But  this  suggestion  can  hardly  be 
legally  relevant.  Outer  space  can  safely  be  treated  as  res  communis,  an  interest-sharing 
area,  in  the  same  way  as  the  radio  space  in  radio  communication  (if  such  a  term  can  be 
employed).  In  fact  the  similarity  of  the  legal  status  of  the  operational  area  of  satellites 
and  of  outer-space  radio  communication  is  for  legal  purposes  the  corner-stone  of  all 
outer-space  activity.  It  would  also  be  advisable  to  include  in  this  sort  of  symposium 
precise  information  about  the  role  of  the  International  Frequency  Registration  Board 
for  outer-space  radio  communication. 

Charles  Henry  Alexandrowicz 


Studies  in  International  Law.  By  C.  F.  Amerasinghe.  Colombo :  Lake  House 
Investments  Ltd.,  1969.  275  pp.+46  pp.  (Tables  and  Indexes).  Price 
£2-85  (hard  covers);  £ 2-20  (paper  covers). 

This  book  collects  together  five  articles  published  by  the  author  in  various  legal 
periodicals  in  the  mid-1960s  and  a  previously  unpublished  essay.  Some  of  the  five 
articles  are  not  generally  available  and  it  is  convenient  to  have  them  reprinted  together. 

Two  of  the  articles  concern  the  Certain  Expenses  case.  The  first  contains  a  compre¬ 
hensive  survey  of  the  Court’s  Opinion,  including  a  section  on  the  important  question 
of  the  application  of  the  doctrine  of  ultra  vires  to  the  activities  of  the  United  Nations. 
The  second  considers  the  Court’s  conclusions  in  the  light  of  the  preparatory  work  of 
the  Charter,  to  which  the  Court  did  not  find  it  necessary  to  refer.  This  would  not  seem 
to  be  particularly  helpful :  the  author  concludes  that  the  preparatory  work  ‘is  of  value, 
in  so  far  as  they  do  not  support  a  negative  conclusion  opposed  to  the  view  taken  by  the 
Court’  (p.  122).  There  are  also  previously  published  articles  on  ‘Definition  of  Political 
Offences  for  the  Law  of  Extradition’,  ‘Imputability  in  the  Law  of  State  Responsibility 
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for  Injuries  to  Aliens’,  and  ‘Some  Legal  Problems  of  State  Trading  (with  Special 
Reference  to  South-East  Asia)’. 

Perhaps  the  most  interesting  contribution  is  the  new  essay  on  ‘A  Problem  concerning 
the  Content  of  Human  Rights— The  Right  to  Life’.  Here  it  is  suggested  that  the  mean¬ 
ing  of  the  right  to  life  (and  other  human  rights)  in  international  instruments  such  as 
the  United  Nations  Covenant  on  Civil  and  Political  Rights  and  the  European  Conven¬ 
tion  on  Human  Rights  is  to  be  determined  by  reference  to  natural  law.  Support  for 
the  suggestion  is  found  in  references  in  the  preambles  to  such  documents  to  ‘inalienable 
rights’,  etc.  Since  the  provisions  on  the  right  to  life  in  the  two  international  instru¬ 
ments  mentioned  above,  particularly  Article  6  of  the  United  Nations  Covenant  (‘No 
one  shall  be  arbitrarily  deprived  of  his  life’),  are  formulated  in  general  terms,  any 
reliable  guidance  as  to  their  meaning  is  welcome.  The  use  of  natural  law  in  this  context, 
however,  is  somewhat  suspect.  It  is  far  from  clear  from  the  debates  of  the  United 
Nations  Commission  for  Human  Rights  and  the  General  Assembly  that  most 
of  those  responsible  for  the  drafting  of  the  Covenant,  for  example,  were  thinking 
within  a  natural  law  framework.  It  seems  very  likely  that  representatives  in  the  General 
Assembly  at  least  were  working  out  a  highest  common  denominator  covering  the  law 
in  as  many  of  their  states  as  possible.  There  is  also  the  problem  inherent  in  a  natural 
law  approach  of  finding  objectively  correct  answers  to  particular  problems.  Is,  for 
example,  abortion  within  the  United  Kingdom’s  Abortion  Act,  1967,  contrary  to  Article 
6  of  the  United  Nations  Covenant  according  to  natural  law  ?  The  suggestion  is  none  the 
less  an  interesting  one,  although  it  is  worth  noting  that  there  is  no  evidence  yet  of  the 
European  Commission  of  Human  Rights  making  use  of  natural  law  thinking  in  its 
decisions  on  the  right  to  life  guarantee  in  the  European  Convention  on  Human  Rights. 

D.  J.  Harris 

Studies  in  International  Adjudication.  By  R.  P.  An  and.  Delhi:  Vikas 
Publications,  1969.  vi+298  pp.  (including  Index).  Rs.  34. 

In  this  book  Professor  Anand  has  brought  within  one  cover  a  number  of  distinct 
but  related  essays  mainly  concerned  with  international  adjudication  by  the  World 
Court  but  also  dealing  a  little  with  arbitration.  Many  of  these  essays  had  been  previously 
‘published  in  various  journals’  so  that  the  chapter  headings  describe  separate  studies. 
Not  being  rewritten  to  form  a  monolithic  structure  the  content  manifest  a  certain 
amount  of  disjunction  and  also  repetition  of  thought  with  occasional  verbatim  reitera¬ 
tion.  Nevertheless,  the  whole  gathering  is  a  unity  the  purpose  of  which  is  to  investigate 
some  of  the  problems  of  arbitration  and  judicial  settlement  of  international  disputes. 
This  end  is  served  by  a  series  of  far-ranging  general  discussions  interspersed  by  detailed 
assessments  of  specific  transactions,  particularly  the  hearings  in  the  World  Court 
relating  to  the  status  of  South-West  Africa  and  the  Kutch  Award  of  1968  by  the  India- 
Pakistan  Boundary  Tribunal. 

Professor  Anand  is  deeply  concerned  lest  just  or  unjust  criticism  of  the  World  Court 
by  reason  of  its  1966  judgment  on  South-West  Africa  should  become  the  means  of 
bringing  into  disrepute  either  the  process  of  international  judicial  settlement  or  any 
institution  through  which  this  may  be  effected,  and  he  is  likewise  at  pains  to  plead  the 
cause  of  arbitration  even  with  those  persons  in  India  who  were,  and  remain,  incensed 
by  the  Kutch  Award. 

At  the  beginning  of  the  book,  the  author  traces  briefly  the  development  of  modern 
arbitral  settlement  and  the  quest  for  the  machinery  necessary  to  permit  judicial 
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processes  among  States.  His  first  chapter  is  devoted  to  the  contribution  of  the  United 
States  as  being  the  great  instigator  of  these  methods  of  pacific  settlement.  And  because 
America  had  so  willingly  participated  in  arbitrations  during  the  nineteenth  century, 
and  was  the  first  power  to  propose  ‘the  plan  of  an  international  tribunal’,  the  relation¬ 
ship  of  the  United  States  not  only  with  the  League  of  Nations  but  also  with  the  first 
World  Court  is  the  more  surprising  and  unfortunate.  Professor  Anand  attempts  to 
show  why  America  stayed  away  from  the  Permanent  Court  of  International  Justice 
and  in  the  process  demonstrates  how  a  vociferous  and  strong  minority  opinion  con¬ 
trived  this  result.  In  1945  a  differently  minded  America  readily  assumed  a  major  role 
in  the  United  Nations  and  accepted  the  automatic  concomitant  membership  of  the 
revised  World  Court,  but,  having  moved  so  far,  American  practice,  through  its  excess 
of  caution  and  suspicion,  produced  the  long  sustained  controversy  relating  to  reserva¬ 
tions  to  declarations  accepting  the  so-called  compulsory  jurisdiction  of  the  Court. 
The  author  is  driven  to  outline  the  arguments  to  which  the  Connally  amendment  and 
reservation  have  given  rise,  and,  in  his  conclusion,  he  refers  to  the  ‘depressing  paradox 
in  American  foreign  policy’  with  regard  to  international  judicial  settlement. 

Many  States  have  copied  the  Connally  reservation,  thus  largely  nullifying  apparent 
submission  to  the  jurisdiction  of  the  Court.  Sometimes  this  is  done  in  a  moment  of 
alarm.  In  1955  Portugal  brought  a  case  against  India;  in  1956  a  new  declaration  of 
acceptance  was  entered  by  India  one  of  the  terms  of  which  was  modelled  on  the  Con¬ 
nally  stipulation.  In  1959,  however,  India  redeemed  itself  by  a  further  amendment  of 
the  conditions  of  acceptance. 

The  presence  of  these  Connally-type  reservations  must  diminish  confidence  in  the 
pretensions  of  some  of  the  powers  which  have  ostensibly  committed  themselves  to  the 
justice  of  the  World  Court.  With  this  in  mind  the  author  investigates  the  manifest 
suspicion  that  the  ‘new’  Asian  and  African  powers  do  not  take  kindly  to  arbitral  or 
judicial  settlement  of  international  disputes.  Having  questioned  the  views  expressed 
on  this  topic  by  Professor  Quincy  Wright,  the  author  points  out  that  these  Afro-Asian 
emergent  countries  are  wont  to  suppose  ‘themselves  overburdened  with  the  [alleged] 
rights  of  their  past  colonial  masters’  and,  in  consequence,  ‘refuse  sometimes  to  submit 
to  .  .  .  [alleged]  legal  rights  which  they  feel  are  not  in  accordance  with  the  changed 
international  conditions.  They  want  to  change  the  legal  status  quo ’  and,  as  Professor 
Kunz  has  written,  it  is  not  ‘only  .  .  .  illogical  .  .  .  but  dangerous  to  submit  to  an  ordinary 
tribunal  differences  with  regard  to  change  in  the  rules  of  law’. 

This  is  of  the  utmost  importance  in  understanding  the  feelings  of  these  new  countries 
and  Professor  Anand  does  well  to  take  trouble  to  put  this  matter,  with  which  many 
orthodox  international  lawyers  might  be  disposed  to  show  some — perhaps  under¬ 
standable — impatience,  in  perspective.  He  points  out  that  transgressions  of  inter-group 
norms  are  no  novelty  in  international  dealings.  Much  that  is  now  supposed  orthodox 
custom  or  that  has  been  codified  by  treaty  has  its  root  in  heterodox  departures  from 
what  was  once  imagined  by  writers  and  statesmen  to  be  correct  behaviour.  Even  so,  sand 
dunes  blow  about  easily  and  those  who  raise  this  kind  of  wind  may  find  they  have 
dispersed  more  material  than  they  bargained  for.  However  there  are  cumulative  reasons 
why  Afro-Asians  may  be  reluctant  to  go  to  The  Hague  and  this  does  not  mean  that  they 
have  rejected  every  form  of  pacific  settlement  through  the  medium  of  third-party 
participation. 

Nor  are  the  Afro-Asians  alone  in  doubting  the  justice  or  impartiality  of  the  World 
Court.  Professor  Anand  therefore  examines  charges  which  have  been  levelled  against 
this  institution,  refuting  with  argument  from  evidence  many  of  the  grosser  accusations 
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which  political,  in  particular  communist,  bias  has  occasioned,  and  showing  in  his 
closely  reasoned  fourth  chapter  that,  although  the  Court  has  undoubted  shortcomings, 
yet  it  has  ‘magnificently  fulfilled  its  task’. 

The  difficulty  of  obtaining  the  confidence  of  States  is  made  the  greater  by  the 
dangerous  ease  with  which  the  Court  may  harm  its  own  reputation  by  a  single  trans¬ 
action.  Probably  this  has  never  been  more  clearly  illustrated  than  by  the  judgment  of 
1966  rejecting  the  claims  of  Ethiopia  and  Liberia  with  regard  to  the  manner  in  which 
South  Africa  was  carrying  out  its  functions  as  Mandatory  of  South-West  Africa. 
Professor  Anand  is  clearly  appalled  and  distressed  by  what  has  been  described  as  a 
‘judicial  strategem’  which  ‘seemed  to  make  mockery  of  the  international  judicial  pro¬ 
cedure’  and  which  ‘was  greeted  by  the  vast  majority  of  those  who  had  followed  the 
tortuous  course  of  the  proceedings  with  bewilderment  bordering  on  incredulity’. 
Nevertheless,  he  inquires  into  the  whole  course  of  the  proceedings  relating  to  South- 
West  Africa  and  attempts  to  set  the  1966  judgment  in  its  perspective,  demonstrating 
what  it  does  and  also  what  it  does  not  purport  to  do.  South-West  Africa  in  particular, 
and  South  African  policies  in  general,  are  points  so  sore  with  so  many  writers  and 
political  leaders  that  objectivity  with  regard  to  such  matters  is  now  almost  unheard  of. 
Perhaps  it  would,  therefore,  be  overmuch  to  expect  some  comment  upon  the  over¬ 
heated  climate  of  opinion,  some  greater  effort  to  put  the  arguments  proffered  by 
South  Africa  and  to  cast  some  ridicule  on  the  hysteria  which  is  too  readily  manifest 
at  the  very  mention  of  these  topics.  Nevertheless,  if  Professor  Anand  does  not  provide 
so  extensive  a  counterweight  as  this,  at  least  he  stresses  the  consistency  of  the  Court’s 
pronouncements  upon  the  international  status  of  South-West  Africa  and  the  continuing 
obligations  of  its  Mandatory  (or  former  Mandatory  if — what  may  be  doubted — it  be 
allowed  that  the  United  Nations  can  terminate  a  Mandate). 

In  the  remainder  of  the  work,  Professor  Anand  examines  the  contribution  of  the 
World  Court  to  the  development  of  international  law;  the  role  of  separate  and  dissent¬ 
ing  opinions  in  the  processes  of  international  adjudication;  the  impact  of  the  Kutch 
Award;  and,  finally,  the  effectiveness  of  international  judicial  awards  since  1945— 
a  survey  of  the  extent  to  which  they  have  been  complied  with  or  enforced.  The  book 
reflects  not  only  the  quality  of  the  work  of  its  author  but  also  his  discernment,  tolerance 
and  sound  balance.  The  several  essays  are  realistic,  thorough  and  scrupulously  careful. 
Dark  subjects  are  tinged  with  light,  and  the  prima  facie  depressing  picture  of  inter¬ 
national  indifference  to  arbitration  and  to  judicial  settlement  is  coloured  with  a  degree 
of  hope  rationally  justified  by  evidence  and  persuasive  discussion. 

D.  J.  Latham  Brown 


La  Succession  die  tats  a  Madagascar  ( succession  au  droit  conventional  et  au 
droits  patrimoniaux).  By  Daniel  Bardonnet.  Paris:  R.  Pichon  and  R. 
Durand-Auzias,  1970.  877  pp.  F.  231,60. 

A  review  of  this  book  is  a  suitable  occasion  for  acknowledging  the  high  standard  of 
much  contemporary  French  scholarship  in  international  law.  The  work  of  Professor 
Bardonnet  has  come  to  be  recognized  as  typical  of  the  high  academic  standards  of  his 
geneiation  ol  French  authors.  All  that  he  has  written  has  been  characterized  by  a 
meticulous  attention  to  detail,  the  highest  scholarly  integrity,  a  perception  of  the  proper 
boundaries  between  international  law  and  international  politics  and,  not  least,  elegance 
of  expression. 
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Of  all  the  monographs  that  have  appeared  in  recent  years  devoted  to  specialized 
aspects  of  the  law  of  State  succession,  none  can  surpass  this  work  in  scholarship.  The 
vast  dimensions  of  the  topic  of  State  succession  can  be  gathered  from  the  fact  that 
Professor  Bardonnet  has  produced  a  work  of  877  pages  devoted  to  the  case  of  Madagas¬ 
car  alone.  His  book  is  a  model  of  the  type  of  local  study  that  forms,  as  he  describes  it 
himself,  the  point  of  departure  for  a  more  universal  treatment  of  the  topic. 

Professor  Bardonnet  explains  that  since  he  had  the  advantage  of  teaching  in  the 
University  of  Tananarive  for  several  years  he  was  in  a  unique  position  to  examine 
exhaustively  the  practice  respecting  the  two  changes  of  sovereignty  which  Madagascar 
has  experienced,  namely  its  acquisition  by  France  and  its  more  recent  grant  of  inde¬ 
pendence.  Professor  Bardonnet,  however,  is  too  modest  when  he  implies  that  the  work 
is  a  fortuitous  product  of  his  presence  in  Madagascar.  It  obviously  required  an  excep¬ 
tional  mind  and  inexhaustible  patience  to  assemble  the  information  which  is  contained 
in  this  book,  and  which,  in  this  reviewer’s  own  experience  when  discussing  the  matter 
with  the  Government  of  the  Malagasy  Republic,  was  not  even  available  in  Govern¬ 
ment  circles. 

The  first  half  of  the  book  is  devoted  to  the  question  of  succession  which  arose  after 
the  French  acquisition  of  Madagascar.  There  is  much  material  here  of  importance  to 
historians  as  well  as  to  international  lawyers.  The  more  interesting  part  of  the  work  is 
the  second  half,  which  is  devoted  to  the  legal  questions  which  arose  after  the  independ¬ 
ence  of  Madagascar.  In  this  section  we  are  given  more  insight  than  usual  into  the  back¬ 
ground  questions  of  French  colonial  government.  For  example,  the  author  deals  more 
completely  than  anyone  hitherto  with  the  question  of  the  territorial  application  of 
treaties  in  the  French  system.  He  does  not  arrive  at  any  new  conclusions  in  this  matter, 
and  one  has  the  impression  that  the  situation  in  French  law  is  not  rendered  any  clearer; 
but  one  also  has  the  impression  that  no  stone  has  been  unturned  in  the  investigation 
of  the  question.  A  similar  comment  may  be  made  on  the  treatment  of  the  processes 
whereby  the  Malagasy  Republic  gained  independence  and  entered  into  the  system  of 
co-operation. 

The  vital  section  of  the  book,  beginning  at  page  440,  is  an  analysis  of  the  State  suc¬ 
cession  policies  of  the  Malagasy  Republic.  Professor  Bardonnet  rightly  comments  that 
the  impression  gained  from  the  various  documents  which  he  discusses  is  that  the 
Government’s  position  is  ‘singularly  uncertain,  empirical  and  even  contradictory’. 
This  is  evidently  the  product  of  intervention  in  the  matter  of  State  succession  by  several 
instrumentalities  of  government  acting  apparently  without  co-operation  between  them. 
Whereas  the  Foreign  Ministry  in  reply  to  a  letter  from  the  United  Nations  stated  on 
27  May  1961  that  it  was  difficult  to  establish  any  principles  with  respect  to  succession 
to  treaties,  the  President  of  the  Higher  Council  of  Institutions,  who  was  consulted  on 
the  basis  of  his  functions  under  the  Constitution,  gave  an  opinion  two  months  later  to 
the  effect  that  it  was  difficult  to  admit  that  the  Malagasy  Republic  was  not  bound  by 
conventions  made  in  its  name  by  France  with  other  countries.  He  advised  that  it  seemed 
necessary  that  express  adhesion  be  made  with  respect  to  each  treaty.  This  resulted 
in  a  further  letter  to  the  United  Nations  acknowledging  succession  in  principle.  The 
subsequent  history,  exhaustively  detailed  by  Professor  Bardonnet,  parallels  that  of 
most  of  the  newly  independent  countries.  A  declaration  in  respect  of  each  treaty  pre¬ 
supposes  an  examination  of  that  treaty,  but  the  Republic,  like  other  newly  independent 
States,  proved  to  lack  the  resources  necessary  for  such  a  vast  undertaking.  The  result 
has  been  action  only  when  it  was  found  to  be  necessary,  and  since  the  action  is  taken 
by  officers  who  are  not  necessarily  familiar  with  the  theoretical  background,  or  even 
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with  their  Government’s  general  position,  the  results  tend  to  be  contradictory.  It  is 
rather  odd  to  find  Uganda,  which  took  a  temporizing  position  with  respect  to  succession 
to  treaties,  writing  to  the  Government  of  Madagascar  in  1965  saying  that  it  regarded 
the  Franco-British  extradition  treaty  as  remaining  in  force  between  Uganda  and 
Madagascar,  and  the  Malagasy  Republic  replying  that  it  did  not  regard  itself  as  bound 
by  this  treaty  vis-a-vis  Uganda,  despite  the  fact  that  it  had  made  a  general  declaration 
of  succession. 

As  Professor  Bardonnet’s  work  demonstrates,  the  problem  of  a  systematic  solution 
to  questions  of  State  succession  is  one  of  public  administration,  and  the  function  of  the 
lawyer  is  to  disengage  himself  from  the  ephemeral  politics  and  administrative  confusion 
which  have  led  to  widely  contradictory  practices,  and  consider  the  problem  of  succession 
as  one  of  juridical  evaluation.  It  is  this  sense  of  the  juristic  function  which  charac¬ 
terizes  Professor  Bardonnet’s  work. 

If  a  similar  monograph  were  written  respecting  the  succession  question  in  each  of 
the  newly  independent  States  at  least  all  the  evidence  would  be  available  on  which 
an  evaluation  of  State  practice  might  legitimately  be  made.  Whether  the  confusion 
would  be  only  worse  confounded  if  such  an  enterprise  were  possible,  or  whether 
greater  insight  could  be  gained  into  the  legal  ramifications  of  the  subject-matter,  is 
questionable,  but  at  least  knowledge  would  be  available  instead  of  mere  opinion,  which 
has  hitherto  played  too  great  a  role  in  this  topic. 

The  insight  which  Professor  Bardonnet  offers  on  the  relationship  of  the  active  and 
the  passive  in  the  treatment  of  succession  to  appropriate  rights  and  financial  obligations 
will  prove  invaluable,  not  only  as  an  historical  investigation  but  as  a  systematic  treat¬ 
ment  of  a  difficult  and  obscure  question  of  French  law  on  which  international  law 
rules  must  be  based.  One  cannot  but  sympathize  with  Professor  Bardonnet’s  conclusion 
that  the  drafting  of  a  general  convention  codifying  the  law  of  State  succession  can  only 
encounter  the  greatest  difficulties  and  provoke  violent  controversy  between  those  ‘for 
whom  customary  international  law  constitutes  a  solid  anchorage  and  those  for  whom 
international  law  must  be  transformed  into  the  medium  of  social  justice  between 
nations’.  The  suggestion  that  new  States  should  have  a  privileged  position  in  the  matter 
of  discharge  of  obligations  of  their  predecessors  Professor  Bardonnet  believes  to  be 
a  violation  of  the  principle  of  equality  of  States,  while  the  solution  of  controversial 
questions  by  reference  only  to  the  unilateral  exercise  of  will  of  successor  States  violates 
the  principle  of  consistency  which  requires  of  States  a  minimum  of  coherence. 

D.  P.  O’Connell 

International  Law:  Cases  and.  Materials.  3rd  edition  by  William  W. 
Bishop,  Jr.,  Boston  and  Toronto :  Little  Brown  &  Co.,  1971 .  xlvi-j- 1 122  pp. 
No  price  stated. 

Casebooks  on  international  law  do  not  abound,  and  it  is  probably  just  as  well  that 
they  do  not.  What  is  important  is  that  the  few  that  there  are  should  be  good.  Bishop 
(the  first  edition  of  which  appeared  in  1953)  has  always  been  recognized  as  one  of  the 
best,  and  fortunately  the  third  edition  maintains  this  high  standard. 

The  materials  contained  in  this  work  ‘are  designed  for  use  in  a  three-hour,  one- 
semester  introductory  course  in  international  law’,  although  the  Editor  also  states  that 
‘with  omissions  selected  by  the  instructor,  they  can  be  used  satisfactorily  in  a  two-hour, 
one-semester  course’.  It  is  not  without  interest  to  see  what  the  Editor  would  himself 
omit  from  his  course,  if  compelled  to  do  so.  He  would  cut  down  on  Chapter  5  (Territory) 
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and  Chapter  6  (Individuals  and  Nationality)  and  much  of  Chapter  10  (Force  and  War). 
Many  teachers,  he  thinks,  would  prefer  to  cut  down  on  Chapter  7  (Jurisdiction)  and 
Chapter  8  (Immunities  from  Jurisdiction).  What  should  not  be  omitted,  Professor 
Bishop  thinks,  is  the  material  in  Chapter  1  (Nature,  Sources  and  Applications  of  Inter¬ 
national  Law),  Chapter  2  (International  Agreements)  and  Chapter  3  (International 
Organization). 

The  book  is  frankly  designed — and  is  none  the  worse  for  being  so — for  use  by  law- 
students.  It  avowedly  places  more  emphasis  on  legal  than  on  political  aspects  and  it 
aims  ‘to  point  out  some  of  the  aspects  in  which  international  law  differs  most  widely 
from  the  common  law  system  with  which  the  student  has  become  familiar  during  his 
previous  law  school  work’.  These  are  aims  which  this  reviewer  warmly  applauds. 
Professor  Bishop  concedes  that  ‘the  point  of  view  of  the  casebook  is  frankly  American 
— that  of  the  American  lawyer  and  the  Department  of  State  of  the  United  States’.  While 
this  concentration  on  American  sources  may  be  regretted  in  theory,  it  is  better  that 
the  work  should  proceed  in  this  way  than  be  artificially  universalist.  The  inclusion  of 
a  few  odd  decisions,  selected  at  random,  of  municipal  courts  scattered  all  over  the 
world,  may  look  impressive,  but  it  adds  little  to  the  academic  value  of  a  casebook.  In 
any  case  a  few  British  cases  are  included:  e.g.  Regina  v.  Anderson,  Regina  v.  Leslie, 
Rex  v.  Bottrill,  Ex  parte  Kuechenmeister ,  The  hnina,  The  Kim,  Luther  v.  Sagor, 
Mortensen  v.  Peters,  Stoeck  v.  Public  Trustee.  The  fact  that  this  list  is  rather  exiguous 
should  not  weigh  against  Bishop’s  being  used  in  United  Kingdom  law  schools  because 
the  student  can  only  gain  from  familiarity  with  the  comparable  American  authorities. 
Nor  are  these  authorities  confined  to  judicial  decisions.  Included,  for  instance,  are  the 
‘Tate  Letter’  of  1952  concerning  the  question  of  sovereign  immunity,  memoranda  by 
the  Legal  Advisers  of  the  Department  of  State  on  a  variety  of  matters  and  extracts 
from  the  Digests  of  Hackworth,  Whiteman,  etc. 

While  he  admits  that  he  has  not  been  able  to  find  room  for  non-legal  materials,  the 
Editor  is  careful  to  express  the  hope  that  ‘students,  teachers  and  other  readers  will 
constantly  bear  in  mind  the  relevance  and  importance  of  such  other  aspects  in  order 
to  understand  any  international  situation  in  its  entirety  and  the  place  of  international 
law  therein’.  In  this  reviewer’s  opinion  this  is  how  international  law  is  best  taught,  it 
being  the  responsibility  of  the  teacher  to  relate  the  law  to  the  other  aspects.  If,  on  the 
contrary,  the  student's  introductory  textbooks  are  overweighted  with  material  from 
political  and  other  sciences,  he  is  deprived  ab  initio  of  any  prospect  of  arriving  at  a  true 
understanding  of  the  law. 

The  particular  importance  attached  by  the  Editor  to  the  Nature,  Sources  and 
Applications  of  International  Law,  to  International  Agreements  and  to  International 
Organization  is  another  welcome  feature  of  the  book,  although  if  it  is  to  be  used  in 
United  Kingdom  law  schools  supplementary  material  on  European  Institutions  will 
be  required. 

On  the  assumption  that  the  work  is  intended  primarily  for  the  law  students  who 
intend  to  enter  into  practice,  the  Editor’s  readiness,  if  pressed,  to  drop  most  of  the 
material  relating  to  Territory  and  Individuals  and  Nationality  is  curious.  This  reviewer 
would  be  more  inclined  to  sacrifice  some  of  the  material  concerning  Recognition,  a 
subject  which  tends  to  receive  exaggerated  attention  in  casebooks.  Eventually,  perhaps, 
an  American  editor  will  be  bold  enough  to  omit  cases  such  as  Salimoff  v.  Standard  Oil 
Co.  and  Wulfsohn  v.  R.S.F.S.R.  Meanwhile  one  may  be  permitted  to  express  some 
surprise  that  these  old  stalwarts  still  receive  priority  over  Carl- Zeiss- Stiftung  v.  Rayner 
and  Keeler  which  only  obtains  a  glancing  reference.  One  of  the  subjects  which  receive 
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most  attention — probably  rightly,  bearing  in  mind  the  average  student  for  whom  the 
work  is  intended — is  State  Responsibility  and  International  Claims. 

The  work  is  excellently  produced  and  contains  a  Selected  Bibliography  and  an  Index. 

D.  H.  N.  Johnson 

Sovereignty ,  Aggression  and  Neutrality.  By  Hans  Blix.  Uppsala:  The 
Dag  Hammarskjold  Foundation,  1970.  62  pp.  Sw.Kr.  12  ($2.50). 

Mr.  Blix  is  Legal  Adviser  of  the  Swedish  Ministry  for  Foreign  Affairs.  The  lectures 
published  in  the  collection  were  delivered  at  successive  seminars  organized  by  the 
Dag  Hammarskjold  Foundation,  the  seminars  on  ‘The  Structure,  Role  and  Functions 
of  the  UN  System’  in  1967  and  1968  and  the  seminar  on  ‘The  Legal  Aspects  of  Regional 
Economic  Integration’  in  1969. 

The  first  lecture,  entitled  ‘Sovereignty  and  Interdependence  in  International  Law’, 
naturally  covers  a  wide  field.  The  author  makes  the  point  that  the  existence  of  com¬ 
munities  organized  on  a  basis  of  territorial  sovereignty  is  rooted  in  nature.  Modern 
international  society,  however,  has  developed  two  types  of  rules,  one  for  coexistence 
and  one  for  co-operation.  Here  the  author  follows  closely  the  distinction  made  by 
Professor  Wolfgang  Friedmann  in  The  Changing  Structure  of  International  Law  (1964). 
Next  he  raises,  but  does  little  to  clarify,  the  question  whether  treaties  limit  sovereignty, 
a  point  being  discussed  ad  nauseam  in  relation  to  the  question  whether  the  United 
Kingdom  should  join  the  European  Communities. 

Mr.  Blix  observes  two  tendencies  in  modern  international  law.  One  is  a  stronger 
protection  of  the  vital  aspects  of  sovereignty  (e.g.  Article  2  (4)  of  the  Charter  of  the 
United  Nations;  the  emphasis  upon  self-determination;  and  moves  such  as  General 
Assembly  Resolution  2131  (XX)  to  give  added  weight  to  the  principle  of  non-inter¬ 
vention).  The  other  tendency  is  a  readiness  to  accept  limitations  upon  sovereignty 
through  membership  of  specialized  agencies  and  the  wider  acceptance  of  the  principle 
of  voting  by  two-thirds  majorities  in  place  of  the  old  rule  of  unanimity.  The  specialized 
agencies  are  likened  to  ‘administrative  departments  of  the  world  community’  and 
‘international  legislation’  is  growing,  but  ‘an  overall  executive  government  is  con¬ 
spicuously  lacking,  however,  and  is  likely  to  be  lacking  for  some  time’  (pp.  19-20). 

The  first  lecture  concludes  with  pleas  for  wider  acceptance  of  third-party  settlement 
of  disputes  and  for  progress  towards  a  law,  not  merely  of  co-existence,  but  even  of 
‘existence’  (i.e.  more  effective  measures  to  protect  the  environment). 

In  the  second  lecture  Mr.  Blix  discusses  the  question  whether  there  is  need  for  a 
definition  of  aggression.  Here  too  he  begins  with  a  study  of  animal  behaviour.  His 
conclusion  apparently  is  that  while  there  is  plenty  of  aggression  in  nature,  the  normal 
sequence  of  events  is  that  species  do  not  go  out  of  existence.  Unfortunately  he  finds 
the  legal  approach  to  the  question  of  aggression  less  hopeful  than  the  biological.  This 
does  not  prevent  him  from  giving,  within  the  space  available,  an  excellent  summary 
of  the  attempts  to  define  aggression  and  the  pitfalls  inherent  in  them. 

In  the  third  lecture  the  author  considers  ‘Neutrality,  Non-alignment  and  Member¬ 
ship  of  International  Organizations’.  This  is  a  problem  of  which  Sweden  has  had 
considerable  experience,  and  Mr.  Blix  identifies  two  aspects.  The  first  is  whether  a 
country  wishing  to  maintain  neutrality  or  non-alignment  is  likely  to  find  itself  dragged 
into  conflicts  as  a  result  of  joining  international  organizations;  the  second  is  whether, 
short  of  being  dragged  into  conflict,  membership  will  involve  such  nations’  being  sub¬ 
jected  to  undesirable  pressures.  After  analysing  the  relevant  provisions  of  the  Covenant 
and  the  Charter,  the  author  considers  the  interesting  question  whether  Article  48  (1) 
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01  the  Charter — which  provides  that  ‘the  action  required  to  carry  out  the  decisions  of 
the  Security  Council  for  the  maintenance  of  international  peace  and  security  shall  be 
taken  by  all  the  Members  of  the  United  Nations  or  by  some  of  them,  as  the  Security 
Council  may  determine ’ — could  be  interpreted  so  as  to  relieve  some  Members  altogether 
from  the  duty  to  participate  in  sanctions,  in  a  manner  similar  to  the  exemption  granted 
to  Switzerland  by  the  Council  of  the  League  of  Nations  in  1920.  The  example  of 
Zambia  in  the  case  of  the  sanctions  applied  against  Rhodesia  suggests  that  the  United 
Nations  is  not  disposed  to  accept  the  possibility  of  exemptions  but  prefers  to  rely  on 
Article  50  which  gives  any  State,  ‘whether  a  Member  of  the  United  Nations  or  not, 
which  finds  itself  confronted  with  special  economic  problems  arising’  from  the  carrying 
out  of  measures  decided  upon  by  the  Security  Council  ‘the  right  to  consult  the  Security 
Council  with  regard  to  a  solution  of  those  problems’.  Of  three  principal  States  in  Europe 
following  a  policy  of  neutrality  it  may  be  remarked  that  Switzerland  remains  outside  the 
United  Nations ;  and  that  Austria  has  become  a  Member  but  is  reasonably  well  covered 
by  the  terms  of  the  State  Treaty  of  1955  which  was  signed  by  four  permanent  members 
of  the  Security  Council  who  themselves  recommended  that  Austria  should  join  the 
United  Nations.  Sweden  is  less  well  covered  legally,  but  Mr.  Blix  quotes  a  Swedish 
Foreign  Minister  as  being  satisfied  in  1965  that  the  limitation  which  the  Charter 
undoubtedly  places  upon  a  policy  of  neutrality  ‘has  not  so  far  given  rise  to  any  diffi¬ 
culties  for  neutral  States  that  are  Members  of  the  United  Nations’  (p.  48).  This  em¬ 
pirical  conclusion  was  foreshadowed  as  early  as  1945  by  a  group  of  Swedish  experts 
who  predicted  that,  because  of  the  veto,  sanctions  would  not  be  applied  against  great 
powers,  and  probably  not  against  small  powers  either.  The  actions  taken  against  Korea 
and  Rhodesia  slightly  modify  the  validity  of  the  latter  conclusion,  but  even  so  Sweden 
has  not  been  seriously  embarrassed.  She  sent  a  field  hospital  to  South  Korea  but 
warned  that,  if  there  were  any  danger  of  the  Korean  conflict’s  widening  into  war  between 
the  great  powers,  she  would  follow  a  policy  of  complete  neutrality.  She  also  abstained 
on  the  resolutions  which  branded  China  as  an  aggressor  and  which  called  for  embargos 
on  the  export  of  arms  and  war  material  to  that  country.  In  the  case  of  Rhodesia,  how¬ 
ever,  whether  because  she  sensed  no  danger  of  conflict  between  the  great  powers  or 
because  she  sympathized  ideologically  with  the  stance  of  the  majority  of  the  General 
Assembly,  she  felt  no  inhibitions  about  joining  in  the  sanctions  policy.  Austria  and 
Switzerland  too  agreed  to  co-operate,  although  they  were  more  careful  to  formulate 
reservations.  Mr.  Blix  describes  Austria  and  Switzerland  as  ‘permanently  neutral 
States’,  as  opposed  to  Sweden  which  is  ‘a  State  traditionally  neutral’  (p.  51).  His  most 
interesting  observation  on  this  whole  question  is  that  if  a  Member  of  the  United 
Nations,  such  as  Sweden,  feels  entitled  to  qualify  its  obligation  to  take  enforcement 
action  by  reference  to  its  traditionally  neutral  stance,  and  if  a  non-Member,  such  as 
Switzerland,  considers  that  ‘some  measure  of  solidarity  action  may  be  politically,  if 
not  juridically,  necessary,  when  an  overwhelming  majority  of  States,  including  the 
great  powers,  ask  for  it’,  then  ‘the  question  presents  itself  whether  the  neutral  non- 
Member  could  not  just  as  well  join  the  Organization’  (p.  53). 

Despite,  or  perhaps  because  of,  her  policy  of  neutrality,  Sweden  has  taken  part  in 
all  United  Nations  peacekeeping  operations — a  most  creditable  record.  Nevertheless, 
such  participation  is  not  without  its  dangers.  Sweden  felt  it  necessary  to  demand  the 
withdrawal  of  her  observers  from  U.N.O.G.I.L.  as  soon  as  United  States  marines  inter¬ 
vened  in  Lebanon  in  1958,  and  this  reviewer  would  not  entirely  agree  with  Mr.  Blix 
that,  since  the  neutral  participant  ‘does  not  direct  any  actions  undertaken  by  the 
United  Nations  command,  it  has  no  responsibility  for  them’  (p.  54). 
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In  the  case  of  militant  action  recommended  by  the  General  Assembly  as  opposed 
to  action  decided  upon  by  the  Security  Council,  where  the  veto  applies  the  argument 
of  the  Swedish  experts  in  1945  that  small  powers  are  unlikely  to  be  involved  in  war  as 
the  result  of  the  adoption  of  enforcement  measures  does  not  apply  to  the  same  extent, 
especially  if  the  small  powers  are  rash  enough  to  participate  in  such  measures.  Con¬ 
sequently  Sweden  has  been  very  guarded  as  to  the  support  she  is  prepared  to  give  to 
strong  measures  advocated  by  the  General  Assembly  against  P ortugal  and  South  Africa. 

The  third  lecture,  which  is  much  the  most  interesting  of  the  collection,  concludes 
with  some  valuable  observations  on  Sweden’s  experience  in  regard  to  voting  and 
generally  taking  part  in  ‘caucus  politics’  in  the  General  Assembly  on  controversial 
questions.  Nowhere,  however,  does  Mr.  Blix  offer  a  serious  defence  of  the  policy  of 
neutrality  as  such.  He  refers,  apparently  with  approval,  to  a  statement  made  by  the 
permanent  representative  of  Finland  in  the  Security  Council  on  24  January  1969,  when 
that  country  took  its  seat,  to  the  effect  that :  ‘We  believe  that  as  a  member  of  the  Security 
Council  Finland  can  best  contribute  .  .  .  through  strict  and  consistent  adherence  to  its 
policy  of  neutrality,  which,  while  it  enjoins  us  to  refrain  from  taking  sides  in  disputes 
between  the  great  Powers,  enables  us  to  maintain  friendly  relations  with  all  States 
across  the  dividing  lines  of  ideology  or  military  alignments  and  thus  to  work  whenever 
possible  for  the  cause  of  conciliation  and  the  peaceful  settlement  of  disputes.’  No  doubt 
this  policy  is  the  best  for  Finland,  and  it  fulfils  a  useful  role  internationally.  But  the 
question  that  needs  to  be  asked,  and  is  not  in  this  lecture,  is  how  far  can  world  peace 
be  maintained  by  an  organization  in  which  it  is  accepted  implicitly — although  not 
expressly  in  its  Charter  where  there  is  a  reference  to  the  need  to  bring  about  the  settle¬ 
ment  of  international  disputes  ‘in  conformity  with  the  principles  of  justice  and  inter¬ 
national  law’  (Article  1(1)) — that  questions  submitted  to  its  organ  primarily  responsible 
for  the  maintenance  of  international  peace  and  security  need  not  be  considered  by 
some  members  of  that  organ  on  their  legal,  moral  or  even  political  merits,  but  purely 
on  the  basis  of  what  is  expedient  for  those  members,  who  to  this  extent  constitute 
a  privileged  group,  exempted  from  the  full  range  of  obligations  that  apply  to  most 
members.  Where  the  neutrality  of  such  members  is  imposed  on  them  from  outside 
as  a  matter  of  ‘the  public  law  of  Europe’  (e.g.  Austria),  a  middle-of-the-road  stance 
may  be  justifiable,  but  where  the  addiction  to  non-alignment  is  self-appointed  it  is 
difficult  to  understand  why  an  organization  dedicated  to  the  principle  of  collective 
security  should  allow  such  nations  sometimes  to  sit  in  judgment  upon  the  fate  of  other 
nations  whose  very  existence  may  be  at  stake. 

D.  H.  N.  Johnson 

New  States  and  International  Law.  By  Hanna  Bokor-Szego.  Budapest: 
Akademiai  Kiado,  1970.  116  pp.  ^  1  -75 . 

This  book  is  part  of  a  series  published  in  various  languages  by  the  Institute  for  Legal 
and  Administrative  Science  of  the  Hungarian  Academy  of  Sciences.  The  author  divides 
it  into  three  parts,  the  first  dealing  with  the  right  of  self-determination,  the  second  with 
the  relation  of  New  States  to  international  law  and  the  third  with  New  States  in  relation 
to  treaties.  In  the  first  part  she  traces  the  origin  of  the  idea  of  self-determination  con¬ 
necting  it,  in  a  truly  Marxist  way,  with  the  period  of  the  bourgeois  revolution  in  Europe. 
Colonialism  is  to  the  author  something  intrinsically  West  European  and  not  simply  a 
manifestation  of  power  politics  as  played  at  various  periods  of  history  all  over  the  world. 
Neither  does  she  make  any  reference  to  the  natural  rights  of  nations  as  upheld  by 
some  of  the  classic  writers,  particularly  Yattel.  Since  San  Francisco  the  principle  of 
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self-determination  has  been  institutionalized  and,  apart  from  its  inclusion  in  the  pro¬ 
visions  of  the  United  Nations  Charter,  has  become  through  United  Nations’  resolutions 
and  State  practice  into  a  principle  of  international  customary  law  and  a  vehicle  of 
decolonization.  While  the  formation  and  establishment  of  a  New  State  takes  place 
outside  the  scope  of  international  law,  being  a  matter  of  factual  developments  of  which 
the  family  of  nations  may  or  may  not  take  cognisance  by  recognition,  in  the  case  of 
States  struggling  through  self-determination  to  existence,  the  family  of  nations  has, 
according  to  the  author,  no  choice  but  to  recognize  the  new  entities  which  have  a  right 
in  international  law  to  take  their  place  among  the  existing  member  States. 

In  the  chapter  on  the  relation  of  New  States  to  international  customary  law,  the 
author  discusses  the  emergence  of  jus  cogens  containing  peremptory  principles  of 
international  law  from  which  States  cannot  derogate  in  their  relations  and  which  bind 
also  the  New  States.  In  this  connection  she  says  that  ‘the  problem  of  jus  cogens 
presents  no  difficulty  to  the  followers  of  the  natural  law  conception  because  they 
differentiate  from  the  outset  between  legal  norms  existing  independently  of  the  will  of 
States  and  norms  deriving  from  the  States’  express  or  implied  will.  The  latter,  accord¬ 
ing  to  that  conception,  cannot  be  at  variance  with  natural  law.’  But  the  author  as  a  true 
positivist  would  not  entertain  the  thought  that  the  drive  towards  decolonization  owes 
ideologically  anything  to  the  legacy  of  the  classic  law  of  nations.  In  fact  the  latter  had 
upheld  certain  natural  law  principles  of  a  functional  character  such  as  that  of  the 
universality  of  the  law  of  nations,  its  non-discriminatory  character  (as  far  as  religion, 
race  or  civilization  are  concerned)  and  the  ban  on  aggressive  war  ( bellum  justum). 
Though  the  term  natural  law  is  at  present  out  of  the  vocabulary  of  international  law, 
we  have  returned  to  some  of  its  non-colonial  tenets  which  had  been  eliminated  by 
Euro-centric  positivism  in  the  nineteenth  century.  The  author  has  bypassed  the  prob¬ 
lem  of  reversion  to  sovereignty  of  certain  States  which  now  refuse  to  be  called  New 
States,  and  particularly  those  in  Africa  and  Asia  which  kept  their  identity  after  loss 
of  independence.  The  question  had  been  raised  by  the  Representative  of  Ceylon  in  the 
Sixth  Committee  of  the  General  Assembly  (1968,  1969)  and  previously  by  Judge 
Moreno  Quintana  in  his  dissenting  opinion  in  the  Indo-Portuguese  dispute  before  the 
International  Court  of  Justice. 

In  the  chapter  on  New  States  and  international  treaties  the  author  concentrates  on 
the  law  of  succession  and  recalls  the  relevant  deliberations  of  the  International  Law 
Commission  when  it  concerned  itself  with  the  preparation  of  the  Convention  on  the 
law  of  treaties.  She  discusses  in  some  detail  the  inheritance  or  devolution  agreements 
concluded  between  the  former  metropolitan  powers  and  the  colonial  entities  obtaining 
statehood  and  draws  attention  to  the  fact  that  these  treaties  ‘may  be  a  disguised  means 
of  maintaining  a  colonial  relationship  contrary  to  international  law’.  Thus  she  deems 
it  necessary  to  consider  whether  the  former  colonial  communities  concluded  these 
treaties  and  accepted  neo-colonial  burdens  of  their  own  free  will  or  whether  they  had 
to  pay  the  price  of  their  liberation.  As  colonialism  in  any  form  is  now  banned  in  inter¬ 
national  law,  the  author  brands  these  treaties  as  possible  instruments  of  inequality 
considering  them  a  limitation  on  the  right  of  self-determination.  But  she  concludes 
that  in  spite  of  such  limitation  independence  ‘means  to  the  New  States  a  considerable 
measure  of  progress’  and  the  prospect  of  shaking  off  the  ‘bonds  still  weighing  upon 
them  on  the  inter-governmental  plane’. 

Mrs.  Bokor-Szego’s  book  is  an  extremely  valuable  addition  to  the  series  of  studies 
which  explain  the  socialist  approach  to  international  law. 

Charles  Henry  Alexandrowicz 
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Law-Making  in  the  International  Civil  Aviation  Organization.  By  Thomas 
Buergenthal.  The  Procedural  Aspects  of  International  Law  Series ,  Syracuse 
N.Y.:  Syracuse  University  Press,  1969.  xiii  +  247  pp.  $10.50. 

The  title  of  this  book  might  suggest  that  it  is  mainly  of  interest  in  regard  to  one 
aspect  of  the  work  of  the  International  Civil  Aviation  Organization  (I.C.A.O.)  This 
is  not  so :  it  is  important  reading  for  anyone  interested  in  problems  and  techniques  of 
international  organization  and  institutions  generally;  and  this  quality  is  no  mere  by¬ 
product,  for  it  is  what  Professor  Buergenthal  evidently  was  aiming  at  from  the  begin¬ 
ning.  As  he  says  in  his  general  introduction,  there  is  a  plethora  of  comparative  studies, 
juxtaposing  the  constitutional  provisions  and  resolutions  of  international  organizations 
‘as  if  they  were  mere  tangible  commodities’ ;  and  these  general  works  have  served  an 
important  purpose  in  revealing  the  general  framework  of  a  law  of  international  organiza¬ 
tion  ;  but  to  take  the  matter  further  now  requires  accurate  studies  of  the  practice  and 
development  of  particular  organizations.  It  is  only  on  the  basis  of  such  work  that 
sounder  and  more  realistic  appraisals  of  problems  of  international  organization  in 
general  can  now  be  made.  In  living  law  the  appreciation  of  principle  depends,  more  than 
is  sometimes  remembered,  upon  the  analysis  of  the  particular. 

There  is  another  way  in  which  the  book’s  title  might  suggest  that  its  content  is 
narrower  than  it  really  is.  ‘Law-making’  in  relation  to  an  international  organization 
brings  first  to  mind  questions  of  competence  to  issue  binding  regulations  and  the  like. 
But  this  work  is  concerned  with  law-making  in  a  much  wider  sense,  including  the 
whole  business  of  constitutional  change  and  adaptation.  Thus  there  are  four  parts: 
part  I  deals  with  problems  of  membership ;  part  II  with  legislation  in  technical  matters ; 
part  III  with  the  settlement  of  international  civil  aviation  disputes;  and  part  IV  with 
amendments  to  the  present  Chicago  convention  of  1944. 

The  I.C.A.O.  provides  an  instructive  sample  of  all  these  problems.  The  Chicago 
Convention  is  in  many  respects  not  a  well-drafted  instrument  and  accordingly  there 
are  both  considerable  gaps  and  provisions  which  are  unworkable  unless  extensively 
‘interpreted’ ;  thus  it  aptly  illustrates  what  the  author  calls  the  organization’s  ‘institu¬ 
tional  maturity,  viewed  in  terms  of  its  capacity  to  develop  techniques  for  coping  with 
seemingly  insurmountable  legal  obstacles’.  None  the  less  it  is  a  thriving  organization 
dealing  with  problems  of  a  somewhat  special  or  even  technical  nature  and  accordingly, 
it  seems,  relatively  insulated  from  ‘cold-war’  considerations  and  the  like,  yet  of  impor¬ 
tance  to  a  great  variety  of  large  and  small  States.  Incidentally  it  is  interesting  that  the 
I.C.A.O.  is  now  assumed  to  be  relatively  insulated  from  politics;  for  it  will  be  remem¬ 
bered  that  in  pre-war  days  the  complaint  was  that  the  development  of  international 
civil  aviation  was  sadly  hobbled  precisely  because  it  so  often  got  involved  in  politics. 
Perhaps  there  is  here  a  success-story  for  international  organization  that  is  so  sure  that 
it  has  gone  unnoticed. 

It  would  take  too  long  to  give  a  summary  of  the  content  of  each  of  the  four  separate 
studies  that  make  up  this  work;  but  it  may  be  useful  to  give  a  few  examples  in  order 
to  whet  the  appetite  of  readers  with  an  interest  in  quite  general  international  legal 
problems.  Does  a  newly  independent  State  to  whose  territory  the  convention  applied 
before  independence,  automatically  succeed  on  independence  to  membership  of  the 
I.C.A.O.;  and  what  is  the  position  resulting  from  a  union  of  two  or  more  contracting 
States,  or  when  an  existing  merger  of  contracting  States  is  dissolved,  the  Chicago 
convention  being  silent  on  all  these  problems  ?  What  is  the  background  to  the  author’s 
fascinating  conclusion  in  part  II  that:  ‘As  a  matter  of  fact,  the  non-binding  character 


REVIEWS  OF  BOOKS  453 

of  I.C.A.O.  Annexes  prudently  accounts,  more  than  anything  else,  for  the  advances 
the  Organization  has  been  able  to  make  in  the  regulation  of  international  air  naviga¬ 
tion’ ;  or  again,  the  no  less  challenging  observation  in  part  III  that:  ‘It  may  well  be 
that  the  very  existence  of  this  adjudication  procedure  has  been  a  contributing  factor 
in  encouraging  Contracting  States  to  resolve  their  differences  without  resorting  to  it’ ; 
or  of  the  I.C.A.O.  Council  that :  ‘.  .  .  it  is  not  surprising  that  those  serving  on  it,  because 
of  their  training,  temperament,  and  the  pressure  of  their  work,  are  more  interested 
in  having  differences  resolved  than  in  adjudicating  upon  them’  ?  In  part  IV  questions 
arise  such  as  which  of  several  possible  meanings  is  to  be  attributed  to  the  words  ‘two- 
thirds  vote  of  the  Assembly’.  Where  a  treaty  is  both  the  constitutional  instrument  of  an 
international  organization  and  an  instrument  laying  down  substantive  air  law  between 
parties,  how  does  one  make  an  amendment  procedure  work  when  the  drafters  of  it 
had  seemingly  not  been  aware  of  this  basic  distinction  ?  These  are  the  sort  of  questions 
that  are  here  examined  in  depth  and  conclusions  carefully  and  shrewdly  drawn. 

The  study  is  especially  illuminating  on  the  problem  of  constitutional  amendment: 
frank  amendments  made  in  accord  with  the  requirements  of  Article  94  of  the  treaty  have 
proved  very  difficult  to  bring  about,  and  in  consequence  very  considerable  changes 
have  been  wrought  simply  by  getting  new  practices  accepted.  An  interesting  point  is 
that  proposals  that  meet  opposition  when  put  forward  as  amendments,  frequently 
receive  ready  concurrence  when  put  forward  simply  as  a  convenient  practice.  Indeed, 
the  author  states  that  ‘the  single  most  important  conclusion’  to  emerge  from  the  study 
as  a  whole  is  ‘I.C.A.O. ’s  unusual  capacity  for  adapting  its  constitutive  instrument  to 
the  demands  which  have  been  made  on  it  over  the  two  decades  of  its  existence’. 

This  is  a  capital  piece  of  investigation  and  analysis,  and  also  very  readable.  It  is 
especially  interesting  at  a  time  when  an  international  agency  to  control  the  exploitation 
of  the  resources  of  the  deep-sea  bed  is  being  thought  about  and  discussed. 

R.  Y.  Jennings 


Souverainete  et  cooperation  monetaire  Internationale.  By  Dominique 
Carreau.  Paris:  Editions  Cujas,  1970.  ix  +  530  pp.  No  price  stated. 

Monetary  problems  only  recently  entered  the  framework  of  international  law.  The 
author  recalls  the  lectures  of  B.  Nolde  delivered  at  The  Hague  Academy  of  International 
Law  in  1929  on  the  subject  of  international  monetary  co-operation,  the  plans  of  the 
League  of  Nations  in  this  field  and  the  work  of  the  first  monetary  unions.  Before 
the  First  World  War  monetary  problems  were  exclusively  within  the  sovereignty  of  the 
State  and  international  economic  relations  were  legally  speaking  terra  nullius,  though 
behind  the  mechanism  of  the  gold  standard  there  existed  a  code  of  behaviour  which  for  a 
period  of  100  years  was  strictly  respected  by  the  main  central  banks  of  the  world.  When 
this  code  of  behaviour  broke  down,  national  sovereignty  in  the  monetary  field  asserted 
itself  with  a  vengeance  leading  to  exchange  restrictions,  fluctuating  exchange  rates  and 
currency  anarchy.  The  author  draws  our  attention  to  the  trend  towards  international 
monetary  regulation  since  1944.  The  establishment  by  the  Bretton  Woods  Agreements 
of  an  institutional  machinery  of  international  monetary  co-operation  has  had  the  effect 
that  currency  problems  are  now  not  essentially  within  the  domestic  jurisdiction  of  the 
State,  at  least  not  in  that  part  of  the  world  which  follows  the  rules  of  a  free-market 
economy.  The  fact  that  I.M.F.  does  not  count  among  its  members  the  countries  with 
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centrally  planned  economies  (except  Yugoslavia)  makes  the  organization  an  ‘ideologi¬ 
cally’  regional  agency.  Regionalism  asserts  itself  also  in  different  areas  of  the  world 
such  as  in  the  West  where  the  O.E.C.D.  and  the  European  Common  Market  provide 
new  institutional  frameworks.  The  socialist  countries  have  their  own  framework 
(C.O.M.E.C.O.N.)  but  convertibility  or  transferability  of  currencies  operates  in  a  very 
limited  way. 

The  author  discusses  all  the  characteristic  features  of  International  Monetary  Fund 
(I.M.F.),  including  the  system  of  weighted  voting  (which  proved  unacceptable  to  the 
equality  minded  socialist  block),  the  importance  of  the  ‘club  of  the  Ten’  which  tends 
to  dominate  the  international  currency  scene  and  the  system  of  Special  Drawing  Rights 
which  may  lift  the  I.M.F.  to  the  level  of  a  quasi-World  Reserve  Bank.  He  considers 
international  monetary  law  essentially  as  treaty  law  without  much  potentiality  of  evolv¬ 
ing  rules  of  customary  law  or  general  principles  of  law.  This  may  be  so  but  the  member 
countries  of  I.M.F.  now  follow  an  agreed  code  of  behaviour  with  full  respect  for  the 
jurisdictional  powers  of  I.M.F.,  though  decisions  are  rarely  taken  by  a  majority  of 
votes  and  emerge  in  principle  out  of  the  consensus  of  the  Executive  Directors.  Though 
there  are  no  customary  rules  sensu  stricto  in  the  making,  the  code  of  behaviour  contains 
a  set  of  usages  which  may  not  be  binding  but  are  generally  respected.  Thus  attention 
should  be  drawn  to  certain  rules  governing  the  use  of  the  Fund’s  resources  which  are 
not  directly  based  on  the  provisions  of  the  Fund  Agreement  but  amount  to  extra-treaty 
rules  (such  as  the  mechanism  of  the  gold  tranche  drawings  prior  to  the  amendment  of 
the  Agreement).  Last,  but  not  least,  the  impact  of  Article  VIII  (2b)  of  the  Agreement 
on  the  municipal  laws  of  member  countries  deserves  special  emphasis.  It  creates,  apart 
from  the  proper  law  of  contract  in  private  international  law,  a  new  concept  of  the  proper 
law  of  exchange  control  which  has  been  widely  interpreted  and  developed  in  decisions 
of  various  municipal  courts. 

This  is  no  doubt  one  of  the  most  remarkable  studies  in  international  monetary 
co-operation  and  the  author  should  be  congratulated  for  providing  students  of  inter¬ 
national  law  and  economics  with  a  very  informative  and  attractive  treatise. 

Charles  Henry  Alexandrowicz 


Le  Statut  juridique  des  etats  divises.  By  Gilbert  Caty.  Paris :  Editions  A. 
Pedone,  1969.  261  pp.  F.35. 

The  author  concerns  himself  with  the  phenomenon  of  splitting  of  States  in  con¬ 
sequence  of  post-war  political  differences  and  divisions.  In  this  connection  he  discusses 
the  legal  position  of  Germany,  Korea  and  Vietnam.  The  divided  States  are  in  his  view 
a  transitory  phenomenon  (if  the  theoretical  continuity  of  the  original  State  is  kept  in 
mind)  and  it  is  at  the  same  time  static  (if  it  is  remembered  that  the  original  State  is  not 
viable).  The  split  is  paradoxical  and  embarrassing  to  the  family  of  nations.  It  also 
involves  controversial  problems  of  recognition  (declaratory  or  constitutive)  which  still 
divide  international  lawyers.  The  author  has  collected  valuable  material  on  the  subject 
and  displays  a  true  French  ‘esprit  de  synthese’. 


Charles  Henry  Alexandrowicz 
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Droit  international  et  histoire  diplomatique.  Edited  by  C.  A.  Colliard  and 
A.  Manin.  2  volumes.  Vol.  I — I:  T extes  genera,ux ;  Vol.  I — II:  Afrique, 
Amerique,  Asie.  Vol.  II:  Europe.  Paris:  Editions  Montchrestien,  Vol.  I, 
1971,  both  parts  paginated  together,  xiiid-1226  pp.  F.  200  the  set;  Vol.  II, 
1970,  x-l-1098  pp.  F.  150. 

This  substantial  and  useful  collection  of  treaties  and  certain  other  diplomatic  docu¬ 
ments  covers  the  period  1815  to  approximately  1970.  The  items  are  selected  in  part  for 
their  political  significance,  of  course,  but  there  is  a  great  deal  of  legal  interest.  Texts  are 
given  in  French  alone.  Multilateral  law-making  conventions,  such  as  the  four  Con¬ 
ventions  on  the  Law  of  the  Sea,  are  included.  The  instruments  are  not  annotated  but 
the  material  is  presented  conveniently  and  elegantly  and  a  reasonably  full  index  is 
provided. 

Ian  Brownlie 


La  Conciliation  internationale.  By  Jean-Pierre  Cot.  Paris:  Editions  A. 
Pedone,  1968.  iv+392  pp.  F.  60. 

As  Professor  Bastid  says  in  her  Preface  to  this  work,  the  subject  of  international 
conciliation  has  not  hitherto  received  the  academic  treatment  that  it  deserves.  This  is 
partly  because  of  the  scattered  and  relatively  unsystematic  nature  of  efforts  to  settle 
international  disputes  by  this  means  and  partly  because  ‘le  secret  qui  entoure  souvent 
ses  resultats  rende  difficile  l’utilisation  de  l’experience  acquise’.  Professor  Bastid  is  also 
right  to  hail  the  appearance  of  this  work  as  timely,  in  view  of  the  revived  interest  in 
conciliation  shown  by  such  organizations  as  the  United  Nations  and  the  International 
Bank  for  Reconstruction  and  Development. 

M.  Cot  begins  his  thesis  by  demonstrating  that  in  international  society  the  use  of 
judicial  settlement  and  arbitration  for  the  purpose  of  solving  disputes  depends  upon  the 
consent  of  the  parties.  These,  however,  are  exceptional  means  because  most  disputes 
are  settled  by  diplomats  ‘grace  a  leur  metier  et  a  des  traditions  riches  d’une  longue 
experience’  (p.  1).  There  remains  a  category  of  disputes  which  the  parties  are  unable 
to  solve  by  themselves  and  are  also  unwilling  to  submit  to  arbitration  or  judicial  settle¬ 
ment.  For  these  there  remains  the  possibility  of  referring  ‘soit  au  Prince,  soit  au  Sage’. 
By  this  figurative  language  the  author  means  loosely  that  the  parties  can  choose  between 
mediation  and  conciliation,  although  not  quite  in  the  sense  that  these  terms  are  usually 
employed.  For  instance,  Oppenheim  defines  mediation  as  ‘direct  conduct  of  negotia¬ 
tions  between  the  parties  at  issue  on  the  basis  of  proposals  made  by  the  mediator’,1 
whereas  conciliation  is  ‘the  process  of  settling  a  dispute  by  referring  it  to  a  commission 
of  persons  whose  task  it  is  to  elucidate  the  facts  and  (usually  after  hearing  the  parties 
and  endeavouring  to  bring  them  to  an  agreement)  to  make  a  report  containing  proposals 
for  a  settlement,  but  which  does  not  have  the  binding  character  of  an  award  or  judg¬ 
ment’.2  There  is  here  a  suggestion,  if  no  more  than  that,  that  the  report  of  a  concilia¬ 
tion  commission  should  be  supported  by  sound  reasons  ( motive ,  as  the  French  say), 
and  should  not  be  influenced  solely  by  expediency,  whereas  a  mediator  has  a  freer 
hand.  M.  Cot  makes  the  distinction  much  sharper.  Pie  says  of  the  mediator  that,  while 

1  International  Law,  vol.  2  (7th  edn.,  by  Lauterpacht,  1952),  p.  10. 

2  Ibid.,  p.  12. 
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he  is  neutral,  ‘le  Prince  n’en  est  pas  moins  puissant,  car  il  possede  une  autorite  poli¬ 
tique’,  and  significantly  ‘la  neutrality  d’une  autorite  politique  est  toujours  suspecte’ 
(pp.  1-2).  Not  surprisingly  Professor  Bastid  reminds  us  that  mediation  was  ‘la  tech¬ 
nique  qui  conserve  la  predilection  du  General  de  Gaulle’.  As  for  organs  of  conciliation, 
M.  Cot  tells  us  that  their  lack  of  political  authority  is  ‘a  la  fois  une  condition  de  succes 
et  une  limite  singuliere  dans  une  societe  encore  dominee  par  les  rapports  de  force’ 
(p.  2).  This  leads  him  to  define  international  conciliation  as  Tintervention  dans  le 
reglement  d’un  differend  international  d’un  organe  sans  autorite  politique  propre, 
jouissant  de  la  confiance  des  Parties  en  litige,  charge  d’examiner  tous  les  aspects  du 
litige  et  de  proposer  une  solution  qui  n’est  pas  obligatoire  pour  les  Parties’  (p.  8).  It  is 
submitted  that  these  analytical  distinctions  are  useful,  provided  one  remembers  that 
many  so  called  ‘mediators’  on  the  international  scene  (e.g.  Ambassador  Gunnar 
Jarring  in  the  Arab-Israel  dispute)  possess  little,  if  any,  ‘autorite  politique'. 

Having  made  his  analytical  position  clear,  M.  Cot  traces  the  development  of  con¬ 
ciliation  historically  through  the  stage  of  bilateral  conciliation  treaties  and  commissions 
to  the  present  potentialities  of  conciliation  in  a  multilateral  setting  such  as  the  United 
Nations  or  the  International  Bank  for  Reconstruction  and  Development.  In  discussing 
the  formalities  of  conciliation  he  stresses  the  analogy  with  arbitration.  Although,  for 
instance,  the  expression  ‘exposes  oraux’  may  be  substituted  for  ‘plaidoiries’  and 
‘resumes  des  positions  des  Parties’  for  ‘conclusions’,  the  procedure  remains  similar, 
and  ‘on  a  l’impression  que  les  conciliateurs  conservent  leurs  habitudes  arbitrales,  mais 
avec  mauvaise  conscience’  (p.  104).  As  regards  the  organization  of  conciliation  com¬ 
missions,  M.  Cot  expresses  a  preference  for  bilateral  commissions  composed  of  five 
members,  one  from  each  of  the  parties.  If  permanent  commissions  are  established  as 
opposed  to  ad  hoc,  it  may  be  wise  to  provide  for  replacement  of  the  permanent  com¬ 
missioners  in  certain  situations  by  persons  having  special  knowledge  of  the  problem 
which  has  given  rise  to  the  difficulty.  As  between  jurists  and  diplomats,  the  former 
suffer  from  a  desire  to  lay  down  the  law  rather  than  to  solve  the  individual  dispute, 
whereas  diplomats,  while  capable  of  greater  suppleness,  often  find  it  difficult  to  detach 
themselves  from  the  interests  of  their  own  governments.  On  national  commissioners, 
M.  Cot  considers  that,  while  they  are  not  delegates  of  their  governments,  they  are 
distinguished  from  their  neutral  colleagues  by  the  fact  that  they  are  nominated  by  one 
side  only.  They  are  conciliators  just  as  much  as  their  neutral  colleagues,  however,  and 
they  have  a  duty  to  remain  discreet.  Even  so  they  have  more  freedom  than  national 
arbitrators  and  within  certain  limits  they  may  discuss  matters  with  their  governments. 
As  for  procedure,  M.  Cot  advises  commissions  to  strive  for  a  happy  blend  of  formality 
and  informality. 

In  his  conclusions,  M.  Cot  considers  that  while  conciliation  has  not  come  up  to  the 
expectations  of  some  of  its  earliest  sponsors,  it  has  played  a  useful  role  in  international 
organization  and  has  not  yet  exhausted  its  potentialities.  As  already  indicated,  the  value 
of  this  work  resides  partly  in  the  fact  that  conciliation  has  not  often  been  the  subject 
of  serious  academic  treatment.  Also,  from  a  purely  practical  point  of  view,  the  work 
would  be  an  extremely  useful  guide  to  anyone  called  upon  to  assume  the  onerous 
responsibilities  of  an  international  conciliator. 


D.  H.  N.  Johnson 
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La  Legitime  defense  en  droit  international  public  moderne.  By  Jean  Deli- 
vanis.  Paris:  R.  Pichon  and  R.  Durand-Auzias,  1971.  xv+201  pp.  No 
price  stated. 

The  field  chosen  by  Dr.  Delivanis  has  been  well  covered  by  English  authors.1  How¬ 
ever,  at  the  very  beginning  of  this  work,  of  which  the  sub-title  is  Te  droit  international 
face  a  ses  limites’,  the  author  refers  to  ‘le  peu  de  faveur  dont  jouit  le  droit  de  legitime 
defense  aupres  des  auteurs  franyais  de  droit  international  public’  (p.  5).  It  seems  that 
most  French  authors  have  tended  to  regard  self-defence  as  just  one  of  three  exceptions 
to  the  prohibition  of  the  right  of  individual  States  to  use  force  effected  by  the  Charter 
of  the  United  Nations.  The  prohibition  is  allegedly  achieved  by  Article  2  (4)  of  the 
Charter,  and  the  three  exceptions  are  Article  51  (self-defence)  and  Articles  53  and  107 
(both  of  which  are  concerned  with  the  exceptional  case  of  measures  taken  against 
‘enemy  States’,  as  that  term  is  defined  in  Article  53).  Such  a  rigid  presentation  fails  to 
reflect  the  importance  of  self-defence  in  international  society  and  leads  to  what  the 
author  calls  ‘le  decalage  entre  la  doctrine  et  la  realite’  (p.  4).  According  to  this  way  of 
thinking,  the  right  of  self-defence  in  the  Charter  is  similar  to  this  right  in  municipal 
law,  but  as  the  author  points  out,  ‘on  ne  peut,  en  s’appuyant  sur  une  similitude  de 
fondement,  transposer  un  droit  s’exeryant  dans  le  cadre  d’une  societe  aux  structures 
hautement  institutionnalisees,  telle  que  celle  de  l’ordre  interne,  dans  un  cadre  aux 
structures  embryonnaires,  tel  que  celui  de  l’ordre  international’  (p.  7). 

Dr.  Delivanis  maintains  that  not  only  did  the  founders  of  the  United  Nations  fail 
to  establish  a  system  of  sanctions  capable  of  ensuring  observance  of  the  prohibition  of 
the  use  of  force,  which  they  purported  to  pronounce  as  a  principle  of  the  United  Nations 
in  Article  2  (4),  but  also  the  prohibition  itself  was  not  as  complete  as  in  the  early  years 
after  the  Second  World  War  it  was  held  out  to  be.  In  particular,  as  recent  events  have 
shown,  it  contained  two  enormous  loopholes.  The  first  was  the  failure  to  forbid,  or  at 
least  control,  the  practice  of  offering  military  assistance  to  governments  faced  with 
internal  rebellions;  and  the  second  was  the  failure  to  forbid  the  practice  of  aiding  rebels 
clandestinely,  recognizing  them  as  the  lawful  government  and  then  assisting  them 
openly.  Dr.  Delivanis  concludes  a  historical  survey,  and  a  comparison  of  international 
society  with  national  society,  with  the  observation  that,  if  the  right  of  self-defence  is 
to  be  a  valuable  institution  in  international  law,  it  must  be  ‘un  droit  integre’  as  part  of 
‘un  droit  international  institutionnalise’.  Although  international  law  is  moving  in  that 
direction,  it  has  not  yet  reached  that  condition. 

There  follows  a  summary  of  the  background  of  Article  51  and  an  analysis  of  its 
provisions  alongside  the  customary  international  law  on  the  subject,  including  the 
various  attempts  to  define  aggression.  From  this  the  author  goes  on  to  conclude  that, 
although  the  aim  of  the  draftsmen  of  the  Charter  was  to  make  of  self-defence  an 
autonomous  right,  distinct  from  the  wide  and  virtually  uncontrollable  concept  of  self¬ 
protection,  and  a  right  ‘institutionnalise’  through  control  by  the  Security  Council,  the 
attempt  has  failed  owing  to  the  retention  of  the  veto  in  the  Security  Council. 

Nevertheless,  in  the  author’s  opinion,  it  is  not  necessary  to  revert  to  the  pre-Charter 
situation  of  international  anarchy.  The  right  of  self-defence  still  has  a  role  to  play  as 
‘un  moyen  subsidiaire  de  securite  a  la  fois  necessaire  et  limite’  (p.  1x4).  He  disagrees 
with  the  view  of  Professor  Julius  Stone  that  States  may  be  entitled  to  use  force  even 

1  See  J.  L.  Brierly,  The  Law  of  Nations  (6th  edn.  by  Waldock,  1963),  especially  Chapter  IX; 
Sir  Humphrey  Waldock,  ‘The  Regulation  of  the  Use  of  Force  by  Individual  States  in  International 
Law’,  Recueil  des  corns,  81  (1952-II),  pp.  451-517;  D.  W.  Bowett,  Self-Defence  in  International 
Law  (1958);  Ian  Brownlie,  International  Law  and  the  Use  of  Force  by  States  (1963). 
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outside  the  terms  of  Article  51  and  not  under  the  authority  of  the  United  Nations.1 
Following  a  theory  of  deboublement fanctionnel  advanced  by  Professor  Scelle,2  he  stresses 
the  necessity  for  normative  rules  to  be  supplemented  by  institutional  norms  capable 
of  ensuring  the  efficacy  of  the  former.  Even  the  present  state  of  the  law  of  international 
institutions  permits  one  to  say  that  the  right  of  States  to  use  force  is  subject  to  certain 
controls.  The  basic  principle  is  that  all  States  have  a  right  to  territorial  integrity  and 
political  independence.  They  may  use  force  to  protect  this  right,  no  more  and  no  less. 
On  this  basis  the  author  considers  that  the  right  of  hot  pursuit,  as  claimed  by  France 
in  the  Sakkiet  affair,  was  excessive;  and  that  Israel  has  frequently  reacted  too  violently 
to  provocation  by  the  Arabs.  He  exonerates  the  Americans  for  their  intervention  in 
Lebanon  in  1958  but  considers  that  President  Kennedy’s ‘quarantine’ measures  in  1962 
constituted  indirect  aggression  against  Cuba.  He  also  claims  self-defence  cannot  be 
invoked  to  justify  intervention  on  behalf  of  nationals  abroad. 

In  his  final  chapter  Dr.  Delivanis  treats  of  the  right  of  collective  self-defence  which, 
unlike  many  authors,  he  considers  to  have  been  a  creation  of  the  Charter.  Although 
developed  beyond  the  intention  of  the  founders  of  the  United  Nations,  this  right  has, 
in  his  view,  a  useful  part  to  play  in  a  world  where  universal  collective  security  is  lack¬ 
ing,  because  it  renders  less  likely  the  irresponsible  use  of  force  by  small  powers.  In 
other  words  collective  self-defence  is  regarded  as  a  sort  of  legitimation  of  the  balance 
of  power  resulting  from  the  division  of  the  world  into  blocs.  The  actions  taken  by  the 
Soviet  Union  in  Hungary  and  Czechoslovakia,  and  by  the  United  States  in  the  Domini¬ 
can  Republic,  were  illegal  abuses  of  the  principle  of  collective  self-defence  but  a 
regrettable  price  that  had  to  be  paid  for  the  preservation  of  this  balance. 

Dr.  Delivanis  has  made  a  useful  and  restrained  contribution  to  the  study  of  the  major 
problem  inherent  in  the  subjection  of  international  society  to  the  rule  of  law. 

D.  H.  N.  Johnson 


The  Laws  of  War  25  Years  after  Nuremberg.  By  Tom  J.  Farer.  New  York: 
Carnegie  Endowment  for  International  Peace,  1971.  56  pp.  $1.00. 

In  the  light  of  the  recent  trial  and  conviction  of  Lieutenant  Calley  for  the  murder 
of  Vietnamese  civilians,  the  subject-matter  of  this  monograph  is  of  obvious  and  present 
interest.  Nevertheless,  a  number  of  people  are  going  to  find  difficulty  in  accepting  the 
logical  consistency  of  the  author’s  use  of  such  phrases  as  ‘the  conduct  of  war  among 
civilised  nations’  and  ‘the  humanitarian  law  of  war’.  But  while  war  continues  to  be  an 
ambivalent  activity,  both  evil  and  heroic,  then  this  difficulty  will  be  countered  by 
arguments  to  the  effect  that,  despite  the  provisions  of  the  United  Nations  Charter, 
war  and  civil  strife  and  military  conflict  are  still  with  us,  an  unfortunate  but  pressing 
reality. 

Professor  Farer  accepts  this  premise.  He  examines  the  current  state  of  the  laws  of 
war  as  they  have  evolved  over  the  last  fifty  years  and,  in  particular,  since  the  applica¬ 
tion  and  general  acceptance  of  the  Nuremberg  principles  twenty-five  years  ago.  He 
points  clearly  to  the  changes  that  have  occurred  in  military  strategy  and  looks  with 
some  care  at  contemporary  issues  such  as  nuclear  and  chemical  and  biological  warfare, 
counter-insurgency  strategies  such  as  zonal-bombardment  and  free-fire  zones,  the 
application  of  the  laws  of  war  to  civil  conflicts  and  the  treatment  of  guerrillas.  With 

1  Aggression  and  World  Order  (1958),  pp.  92-103. 

2  Revue  generate  de  droit  international  public,  58  (1954),  pp.  5-22. 
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these  developments  in  mind  he  explains  the  inadequacy  of  existing  international  con¬ 
ventions  (including  the  Genocide  Convention  and  the  1949  Geneva  Red  Cross  Con¬ 
ventions)  to  cope  with  changed  circumstances,  and  among  his  proposals  he  includes 
the  suggestion  of  calling  a  new  Diplomatic  Conference  which  would  inject  ‘new  vitality 
into  the  humanitarian  laws  of  war’  and  perhaps  lead  to  some  sort  of  international 
supervision  for  the  enforcement  of  the  laws  of  war. 

From  amongst  these  laws  Professor  Farer  seeks  to  distinguish  certain  fundamental 
principles  within  which  the  doctrine  of  ‘military  necessity’  is  to  be  interpreted.  Thus, 
he  notes  the  master  principle  of  ‘no  Carthaginian  peace’  which  prohibits  the  subjuga¬ 
tion  of  an  opponent  by  massive  and  indiscriminate  bombardment  with  high-energy 
weapons,  and  the  supplementary  principles  of  (1)  proportionality;  (2)  selection  of  the 
less  destructive  or  painful  means  where  economic  advantage  is  roughly  equal  or 
uncertain;  and  (3)  selection  of  means  which  discriminate  between  ‘legitimate  targets’ 
and  the  ‘innocent’.  Certainly  these  principles  express  the  minimum  of  any  ‘humani¬ 
tarian’  attitude  to  the  conduct  of  war,  but  when  one  comes  to  raise  questions  of  com¬ 
pliance  and  enforcement,  then  the  difficulties  start  to  crop  up.  The  trouble  with  the  fact 
of  the  enforcement  of  the  Nuremberg  principles  is  that  it  had  to  wait  upon  the  total 
defeat  of  the  Axis  powers,  and  that  the  crimes  alleged  and  proven  were  selective. 
Instances  where  both  sides  had  resorted  to  similar  methods,  such  as  the  terror  bombing 
of  cities,  were  tacitly  ignored.  Furthermore,  the  contortions  which  became  necessary 
in  order  to  get  Calley  to  trial,  together  with  subsequent  executive  and  popular  action, 
militate  against  the  belief  that  any  national  government  will  display  much  zeal  in  acting 
against  the  excesses  of  its  own  forces.  In  any  case,  how  does  one  draw  the  line  between 
a  Calley  who  kills  from  the  ground  and  one  who  kills  from  the  skies  ? 

If  military  conflict  is  the  root  of  war  crimes,  then  it  is  against  that  root  that  the  main 
strike  must  be  made.  This  is  not  to  deny  that  there  are  ascertainable  limits  to  the  concept 
of  military  necessity,  nor  that  the  law  validly  recognizes  crimes  of  war.  But  the  priva¬ 
tions  of  guerrilla  warfare  and  the  emotions  aroused  by  civil  conflict  are  scarcely  con¬ 
ducive  to  a  whole-hearted  acceptance  of  any  number  of  Geneva  conventions,  as  recent 
history  in  Bangladesh  has  demonstrated.  F aced  with  the  unlikelihood  of  ever  establishing 
any  realistic  enforcement  procedure,  it  is  to  be  hoped  that  the  organs  of  international 
law  may  achieve  more  success  in  avoiding  and  ending  military  conflict  by  promoting 
and  encouraging  resort  to  conciliation  procedures  within  the  spirit  of  the  United 
Nations  Charter. 

G.  S.  Goodwin-Gill 


Staatskontinuitat  und  Verfassungsrechtsprechung.  Zum  Begriff  der  Kon- 
tinuitat  des  deutschen  Staatswesens,  unter  besonderer  Beriicksichtigung  der 
Rechtsprechung  des  Bundesverfassungsgericht.  By  Wilfried  Fiedler. 
Freiburg  &  Mtinchen:  Verlag  Karl  Alber,  1970.  208  pp.  DM.  28  (paper 
cover);  DM  36  (hard  covers). 

This  book  has  already  been  mentioned  in  the  review  of  G.  Herbig’s  study  on  State 
succession  (this  Year  Book ,  44(1970),  p.  279).  It  deals  with  the  German  Problem,  and 
especially  with  the  identity,  and  continuity  or  otherwise,  of  the  German  State  through 
the  catastrophe  of  1945.  One-half  of  it  is  dedicated  to  the  analysis  of  German  juris¬ 
prudence,  in  particular  of  the  Constitutional  Tribunal.  This  jurisprudence  is  now 
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assembled  in  Fontes  Juris  Gentium,  Series  A  Sectio  II  Tomus  4  ( ig4g-ig6o )  and  this 
may  be  used  as  source  material  for  the  book  under  review. 

German  practice  and  jurisprudence  have  for  some  time  suffered  from  bias  caused 
by  the  possible  implications  of  the  identity  and  continuity  of  the  German  State,  for 
instance,  the  issues  of  liability  for  all  Reich  debts,  the  irremovability  of  Nazi  officials 
and  so  on.  It  was  only  in  1956  that  the  Constitutional  Tribunal  clearly  established  the 
identity  doctrine,  and  German  politics  have  maintained  it  until  quite  recently.  The 
book  under  review  has,  as  one  will  see,  acute  actuality. 

The  theoretical  part  of  the  book  gives  a  sharp  analysis  of  the  international  and  con¬ 
stitutional  aspects  of  the  problem.  The  author  thinks  that  identity  and  continuity  are 
not  the  same  phenomenon,  and  that  they  may  be  considered  differently  in  international 
and  constitutional  law.  Controversial  though  this  may  be,  the  reader  must  acknowledge 
that  solutions  are  not  easy  to  find  and  that — in  spite  of  the  merits  of  Krystyna  Marek’s 
work  ( Identity  and  Continuity  of  States  in  Public  International  Law  (1954))  much 
thinking  still  has  to  be  done. 

F.  Munch 


De  Vejficacite  des  institutions  internationales .  By  Wolfgang  Friedmann. 
Paris:  Librairie  Armand  Colin,  1970.  143  pp.T-56  pp.  (Annexes,  Biblio¬ 
graphy  and  Index).  No  price  stated. 

This  latest  addition  to  the  works  of  Wolfgang  Friedmann  is  a  contribution  to  a  series 
devoted  to  international  relations  and  international  institutions  which  is  designed,  in 
the  words  of  an  editorial  statement,  not  only  for  students  but  also  for  those  who  ‘sans 
avoir  le  souci  de  preparer  des  examens  ou  des  concours,  eprouvent  le  besoin  de  mieux 
comprendre  les  problemes  de  notre  temps’  (p.  2).  The  book  was  written  during  1968-9 
whilst  the  author  was  resident  in  the  University  of  Paris  and  it  has  been  translated  and 
adapted  from  the  unpublished  original  English  text  by  Mile  Simone  Dreyfus  of  that 
university. 

An  introductory  chapter  is  devoted  to  international  law  and  public  opinion.  The 
man-in-the-street  s  sceptical  attitude  coloured  by  recent  manifestations  of  power 
politics  is  contrasted  with  that  of  the  small  group  of  determined  idealists.  The  inade¬ 
quacy  of  State  sovereignty  as  the  basis  of  international  relations  is  juxtaposed  to  schemes 
to  replace  it  by  some  form  of  global  order.  This  introductory  chapter  sets  the  theme 
and  style  of  the  whole  book.  Under  the  two  main  headings  of  ‘Le  role  du  droit  inter¬ 
national  dans  la  societe  contemporaine’  and  ‘Le  droit  international  et  1’avenir  de 
l’humanite’  the  author  records  the  debits  and  credits  of  international  law.  On  the  debit 
side  are  to  be  found  the  failure  to  control  the  use  of  force ;  the  perversion  of  international 
law  by  States  of  all  ideologies ;  the  dangers  of  nationalism ;  the  decline  in  the  contentious 
business  of  the  International  Court  of  Justice;  and  the  challenge  of  the  economic 
inequalities  of  States  to  the  universality  of  international  law.  Among  the  items  on  the 
credit  side  1  rofessor  F riedmann  includes  the  legality  of  day-to-day  international 
relations;  the  general  acceptance  of  international  law  by  the  Soviet  Union;  develop¬ 
ments  concerning  the  obligations  of  the  individual  under  international  law ;  the  qualified 
success  of  United  Nations’  peacekeeping;  and  contributions  to  international  law  made 
by  advisory  opinions  of  the  International  Court  of  Justice.  These,  and  other,  matters 
are  treated  with  objectivity  and  realism.  The  lacunae  and  inadequacies  of  international 
law  are  displayed  but  there  is  a  vein  of  optimism  and  hope  running  through  the  book. 
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The  result  is  a  balanced  and  thought-provoking  survey  of  the  contemporary  state  of 
international  law.  Many  of  the  views  expressed  in  this  book  will  already  be  familiar  to 
specialists  through  Professor  Friedmann’s  The  Changing  Structure  of  International 
Law  (1964),  but  here  they  are  made  available  to  a  wider  public,  at  least  of  French 
readers. 

It  is  not  easy  to  assess  the  reaction  of  a  layman  to  this  book,  but  it  is  likely  to  be  a 
favourable  one.  Professor  Friedmann  wears  his  learning  lightly,  writes  (with  his  colla- 
boratrice)  lucidly  and  avoids  technicalities.  The  references  to  events  from  recent  history 
are  particularly  felicitous  in  that  they  not  only  illuminate  the  discussion  of  the  law  but 
also  relate  that  discussion  to  matters  with  which  the  layman  will  be  familiar  through 
the  press,  radio  and  television.  Only  twice  did  the  reviewer  pause  to  wonder  what 
a  layman  would  make  of  certain  statements  and  that  was,  perhaps  significantly,  when 
references  were  made  to  Austinian  and  Kelsenian  views  on  international  law(pp.  20-1) 
and  to  Scelle’s  theory  of  the  dual  capacity  of  State  officials  ( le  dedouhlement  fonctionnel) 
and  McDougal’s  concept  of  decentralized  decision-making  (p.  47). 

The  French  texts  of  the  Charter  of  the  United  Nations  and  the  Statute  of  the  Inter¬ 
national  Court  of  Justice  are  conveniently  set  out  in  annexes.  There  is  also  a  select 
bibliography  which,  since  it  largely  consists  of  specialist  monographs  and  articles  in 
learned  journals,  is  likely  to  be  of  more  help  to  the  student  than  to  the  layman. 

J.  W.  Bridge 


Droit  international  penal  conventionnel.  By  Stefan  Glaser.  Brussels: 
Etablissements  £mile  Bruylant,  1970.  649  pp.  Bl.  F.  2,200. 

International  criminal  law  is  a  subject  which  has  only  recently  established  its  position 
within  the  framework  of  international  law.  It  has  been  gradually  developed  by  treaties 
and  conventions  which  either  generate  or  reproduce  its  principles.  These  treaties  and 
conventions  belong  to  various  fields  of  international  law  in  which  it  is  necessary  to  rely 
on  penal  sanctions.  Professor  Glaser  classifies  them  in  a  systematic  way  and  discusses 
them  analytically  as  well  as  comparatively.  He  draws  from  the  extensive  material  con¬ 
clusions  not  only  de  lege  lata  but  also  de  lege  ferenda.  He  also  concerns  himself  with  the 
problem  of  States  which  have  recently  obtained  or  regained  their  independence.  They 
had  not  been  signatories  to  most  of  the  texts  and  the  question  arises  whether  they  are 
bound  as  successor  States  to  the  former  colonial  powers.  Professor  Glaser  expresses 
the  opinion  that,  though  no  comprehensive  answer  has  yet  been  given  to  this  question, 
the  answer  should  be  in  the  affirmative  whenever  the  relevant  treaties  and  conventions 
refer  to  general  rules  of  international  law. 

In  the  opening  chapter  Professor  Glaser  deals  with  the  origin  and  development  of 
international  criminal  law.  He  then  discusses  generally  the  nature  of  international 
crime,  whether  committed  by  action  or  omission,  emphasizing  its  flexible  character 
and  its  dependence  on  the  development  of  international  relations  which  change  from 
one  period  to  another.  An  example  would  be  the  law  relating  to  hostages  which  in  the 
past  was  one  of  the  legitimate  means  of  enforcing  the  implementation  of  treaties  and 
which  now  relates  to  the  category  of  international  crimes :  not  only  the  execution  of 
hostages  but  also  the  taking  of  hostages  is  a  crime.  Professor  Glaser  classifies  the  inter¬ 
national  crimes  from  the  point  of  view  of  the  victim  of  the  crime  (the  individual  or  the 
State)  and  from  the  point  of  view  of  the  motive  for  committing  the  crime  (containing 
or  not  containing  a  political  or  ideological  element).  Thus  war  crimes  or  crimes  against 
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humanity  should  be  distinguished  from  piracy  or  traffic  in  drugs.  A  further  classifica¬ 
tion  of  international  crimes  would  depend  on  whether  the  crime  is  directed  against  a 
non-material  object,  e.g.  international  peace  or  the  spiritual  character  of  the  human 
being  or  against  an  object  of  material  value,  e.g.  submarine  cables.  Professor  Glaser 
then  offers  a  detailed  analysis  of  the  last  two  groups  of  crimes,  discussing  in  the  first 
category  war,  international  violence  (terrorism),  war  crimes,  crimes  against  humanity 
(genocide),  slave  trade,  racial  discrimination,  traffic  in  drugs  and  other  crimes.  In  the 
second  group  the  protection  of  submarine  cables,  the  protection  of  international  com¬ 
munications  and  piracy,  and  the  protection  of  currencies  are  discussed.  This  analysis  is 
followed  by  a  discussion  of  the  inter-dependence  of  international  criminal  law  and 
municipal  criminal  law  with  special  emphasis  on  the  nature  of  the  supremacy  of  the 
former.  In  the  concluding  observations  Professor  Glaser  expresses  his  confidence  in 
the  legal  development  which  protects  more  and  more  international  values  by  penal 
sanction.  It  is  in  the  nature  of  criminal  law  that  it  should  be  formulated  with  particular 
precision  and  this  tends  to  eliminate  custom  from  the  field  of  international  criminal 
law.  The  latter  is  almost  entirely  treaty  law.  Professor  Glaser  refers  to  the  United 
Nations  project  of  establishing  an  international  criminal  court.  The  last  draft  dates 
back  to  1953.  Since  then  no  steps  have  been  taken  to  proceed  further  with  the  project. 
The  author  firmly  believes  that  without  it  the  international  society  cannot  reap  the 
advantages  of  an  existing  legal  system  which  was  conceived  for  the  protection  of  man¬ 
kind  but  which  cannot  operate  fruitfully  without  being  institutionalized  (the  Nurem¬ 
berg  and  Tokyo  trials  were  conducted  by  ad  hoc  tribunals  only). 

This  is  not  Professor  Glaser’s  first  publication  in  the  field  of  international  criminal 
law.  He  is  in  fact  one  of  the  leading  pioneers  of  the  subject  and  a  staunch  supporter 
of  its  full  realization.  As  in  all  his  works  he  formulates  his  ideas  with  admirable  clarity 
and  draws  from  the  voluminous  material  at  his  disposal  conclusions  which  deserve  the 
most  careful  attention  from  those  responsible  for  world  peace  and  security.  The  second 
part  of  the  book  contains  an  extensive  collection  of  treaties  and  documents  which 
illustrate  the  discussion  in  Part  I. 

Charles  Henry  Alexandrowicz 


United  Nations  Peacekeeping  ig4g-ig6y:  Documents  and  Commentary. 
By  Rosalyn  Higgins.  2  volumes,  Vol.  I — The  Middle  East;  Vol.  II— Asia. 
London:  Oxford  University  Press  (for  Chatham  House):  Vol.  I,  1969, 
xiv  +  674  pp.  (including  Index),  £5-50;  Vol.  II,  1970,  xviii+486  pp. 
(including  Index),  £4-50. 

This  work  is  a  scholarly  enterprise  of  considerable  value  both  to  international 
lawyers  and  to  students  of  international  organization.  Dr.  Higgins  adopts  an  empirical 
approach  to  the  concept  of  ‘peacekeeping’  and  the  result  is  helpfully  inclusive.  In  her 
preface  the  editor  states  her  criteria  of  inclusion  as  follows:  ‘.  .  .  E1N  peacekeeping  has 
been  taken  to  refer  to  operations  in  which  personnel  owing  allegiance  to  the  UN  are 
engaged  in  military  or  para-military  duties;  and/or  are  carrying  weapons  for  their 
own  defence  in  the  pursuit  of  duties  designated  by  the  UN  as  necessary  for  the  main¬ 
tenance  or  restoration  of  peace.’  The  diplomatic  role  of  the  Secretary-General  and  the 
work  of  special  representatives  and  fact-finding  missions  are  thus  excluded. 

Dr.  Higgins’s  aim  is  to  provide  a  service  not  hitherto  available,  namely,  the 
presentation  in  copious  quantities  but  well-ordered  form  of  the  primary  source 
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materials  relating  to  peacekeeping.  This  aim  is  achieved  with  skill  and  commendable 
elegance,  given  the  relative  intractability  of  the  mass  of  documentation.  Volume  I 
covers  the  United  Nations  Truce  Supervision  Organization,  the  Emergency  Force,  the 
Observer  Group  in  Lebanon  and  the  Yemen  Observation  Mission.  Volume  II  includes 
the  observers  in  Indonesia  (1947-50),  the  observers  and  Security  Force  in  West  Irian 
(1962-3),  the  action  in  Korea,  the  Military  Observer  Group  in  India  and  Pakistan 
(I953_)  and  the  India-Pakistan  Observation  Mission  (1965-6).  The  third  and  final 
volume  will  be  concerned  with  the  observer  group  in  the  Balkans,  the  force  in  Cyprus 
and  the  Congo  operation.  Some  of  the  episodes  are  not  well  known  and  a  particular 
merit  of  the  study  is  the  general  perspective  it  provides.  Most  discussions  of  peace¬ 
keeping  focus  rather  too  exclusively  on  the  more  dramatic  and  controversial 
operations. 

The  materials  are,  for  entirely  respectable  reasons,  limited  to  U.N.  documents  and 
records  of  U.N.  organs.  As  Dr.  Higgins  points  out,  the  latter  provide  a  guide  to  national 
viewpoints.  Each  section  of  material  is  approached  in  terms  of  twelve  facets  of  the 
operation,  for  example,  ‘constitutional  basis’,  ‘composition  and  size’,  ‘relations  with 
host  States’.  At  the  end  of  each  section  there  appear  a  checklist  of  documents  and  a 
bibliography.  The  documents  are  presented  as  a  part  of  a  general  but  not  particularly 
intrusive  narrative,  so  that  the  reader  is  given  a  sense  of  chronicle,  sequence  and  pro¬ 
venance.  Moreover,  each  section  has  an  introduction  which  gives  the  historical  setting. 
Dr.  Higgins  relies  on  secondary  sources  for  the  necessary  diplomatic  history  and,  as 
a  general  rule,  provides  the  reader  with  the  essential  background.  The  exposition  at 
all  points  has  an  admirable  clarity  and  directness. 

For  the  lawyer  there  is  obviously  a  great  deal  of  interest  in  these  volumes.  Thus  the 
material  concerning  U.N.T.S.O.  and  U.N.E.F.  necessarily  raises  many  difficult 
points  of  law,  the  significance  of  which  often  lies  beyond  the  bounds  of  peacekeeping. 
Such  points  include  the  legal  status  of  the  Gulf  of  Aqaba,  the  demilitarized  zones,  and 
the  armistice  agreements.  The  treatment  of  the  legal  issues  in  the  volumes  is  probably 
adequate,  given  the  general  purpose  of  the  study  and  problems  of  space,  but  on  some 
occasions  and  at  a  certain  level  leaves  something  to  be  desired.  Complicated  issues 
are  disposed  of  rather  briskly  at  times  and  the  lay  reader  may  be  presented  with  a 
rather  pat  answer.  The  legal  consequences  of  Israeli  denunciation  of  the  Egyptian 
Armistice  Agreement  in  1956  and  of  all  the  Armistice  Agreements  in  1967  are  merely 
hinted  at  (Vol.  I,  pp.  109,  m).  The  legal  status  of  the  Gaza  strip  is  adverted  to  on 
several  occasions  (pp.  275,  336,  358,  391)  and  it  is  pointed  out  that  it  is  not  Egyptian 
territory.  It  is  apparently  not  appreciated  that  this  point  affects  the  status  of  all  areas 
which  are  a  part  of  the  post-partition  ‘Arab  State’  and  lie  on  the  Israeli  side  of  the  1949 
Armistice  line.  Some  of  the  discussions  of  the  constitutional  bases  of  the  various 
operations  are  somewhat  disappointing.  The  treatment  of  the  Korean  war,  a  difficult 
field  in  all  conscience,  is  less  than  satisfactory.  The  legal  basis  for  the  U.N.  command 
advancing  into  North  Korea  is  not  considered  (Vol.  II,  pp.  172-80).  In  the  Korean 
context  the  statement  is  made  (p.  231)  that  ‘China  was  a  party  to  the  final  Armistice 
Agreement  in  so  far  as  it  was  signed  by  the  “Commander  of  the  Chinese  People’s 
Volunteers’”.  This  misses  the  important  legal  and  political  point  that,  by  concluding 
an  armistice  between  military  commands  rather  than  States,  the  parties  avoided  issues 
of  status  and  non-recognition. 

These  reservations  are  to  be  made.  They  must  nevertheless  be  set  against  the  numer¬ 
ous  assets  of  the  presentation.  A  great  deal  of  information  is  provided  and  light  is 
shed  in  normally  dark  places.  Much  complicated  and  controversial  material  is  presented 
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judiciously  and  fairly.  Dr.  Higgins  does  not  shun  controversy  but  is  careful  to  report 
the  elements  in  opposing  positions  in  U.N.  debates  and  other  controversies. 

Ian  Brownlie 


U Introduction  et  V application  des  traites  internationaux  an  Canada.  By 
Anne-Marie  Jacomy-Millette.  Paris:  R.  Pichon  and  R.  Durand-Auzias, 
1971.  284  pp.-f- Appendices  and  Bibliography.  F.  53. 

In  federal  States  the  constitutional  problems  surrounding  the  treaty-making  power 
are  both  numerous  and  difficult.  For  the  coexistence — not  always  peaceful — of  federal 
and  provincial  authorities  adds  a  further  layer  of  legal  and  political  complexity  to 
questions  such  as  the  role  of  the  legislature  vis-a-vis  the  executive  and  the  position  of 
the  courts  in  relation  to  both.  But  federations  are,  of  course,  highly  diverse,  some  hardly 
distinguishable  from  unitary  States,  others  on  the  verge  of  disintegration,  and  this 
means  that  only  up  to  a  point  are  the  problems  of  a  particular  federal  State  similar  to 
those  of  others.  It  is  one  of  the  merits  of  Professor  Jacomy-Millette’s  study  of  the 
Canadian  treaty-making  power  that  both  the  general  and  the  particular  aspects  of  the 
question  are  so  clearly  brought  out. 

The  four-part  work  begins  with  a  short  historical  introduction  which  accurately 
traces  the  evolution  of  the  treaty-making  power,  international  personality  and  autonomy 
in  foreign  affairs  of  Canada  from  the  British  North  America  Act  via  the  Statute  of 
Westminster  to  the  present  day.  The  next  section  examines  the  role  of  the  executive. 
Here  the  claims  of  the  federal  Government  to  exclusive  competence  in  treaty  matters 
are  in  direct  conflict  with  the  desires  of  the  provinces,  particularly  Quebec.  This  con¬ 
flict  is  vividly  described  and  a  number  of  proposals  for  harmonizing  these  competing 
interests  advanced.  The  third  part  examines  the  role  of  the  federal  Parliament.  The 
part  played  by  the  legislature  in  exercising  political  control  over  the  conclusion  of 
treaties  is  lucidly  described  and  in  the  longest  section  of  the  book  the  requirement  of 
legislative  implementation  of  treaties  is  examined  in  some  detail.  The  final  section 
discusses  the  role  of  the  judiciary  and  contains  a  thorough  and  comprehensive  analysis 
of  Canadian  case  law.  I  he  author  shrewdly  notes  in  conclusion  that  the  nomination 
of  Supreme  Court  judges  by  the  Governor-General  in  Council  has  militated  against 
provincial  claims  in  treaty  matters.  This  bias,  it  is  suggested,  is  intensified  in  the  case 
of  Quebec  by  the  esoteric  nature  of  its  legal  system  in  the  eyes  of  common  lawyers.  No 
doubt  these  factors  do  play  their  part,  but  the  author  could  perhaps  have  made  more 
of  the  centripetal  tendencies  to  be  found  in  all  established  federations. 

Clearly  a  work  of  this  kind  must  for  the  most  part  be  concerned  with  constitutional, 
rather  than  international,  law.  However,  international  law,  in  particular  the  provisions 
of  the  Vienna  Convention  on  the  Law  of  Treaties,  are  referred  to  when  relevant,  for 
example  in  relation  to  the  significance  in  international  law  of  constitutional  limitations 
on  the  treaty-making  power.  Here,  and  elsewhere,  the  author  notes  the  influence  of 
constitutional  factors  upon  the  Canadian  position  at  the  Vienna  Conference.  The 
difficulties  faced  by  municipal  courts  required  to  apply  the  Convention’s  provisions 
°n  jus  cogens  are  also  noted,  as  are  the  problems  surrounding  succession  to  treaties  and 
the  status  of  agreements  with  indigenous  peoples,  both  especially  acute  in  the  Canadian 
case.  On  treaty  interpretation  Professor  Jacomy-Millette  has  no  difficulty  in  demon¬ 
strating  that  almost  every  method  of  treaty  interpretation  has  been  utilized  by  Canadian 
courts  at  one  time  or  another.  However,  in  setting  out  the  Vienna  provisions  the  author 
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should  have  included  reference  to  the  conditions  under  which  travaux  and  circum¬ 
stances  of  conclusion  may  be  referred  to,  viz.  to  confirm  an  Article  31  meaning,  or  if 
such  an  interpretation  leaves  the  meaning  ambiguous  or  obscure,  or  leads  to  a  mani¬ 
festly  absurd  or  unreasonable  result. 

Eight  extensive  appendices  list  examples  of  treaties  laid  before  Parliament,  Par¬ 
liamentary  resolutions  approving  treaties,  Parliamentary  practice  in  relation  to  treaties 
signed  in  i960,  examples  of  Canadian  federal  legislation  implementing  treaties  and 
relevant  Canadian  and  British  judicial  decisions.  The  last  is  up  to  date  to  1968.  There 
is  a  good  bibliography  and  a  detailed  table  of  contents.  There  is  no  index,  though 
an  index  of  treaties  and  cases  referred  to  in  the  text  would  have  been  very 
useful. 

J.  G.  Merrills 


Earth  Satellite  Telecommunications  Systems  and  International  Law.  By  Erin 
Bain  Jones.  Austin:  University  of  Texas  Press,  1970.  xii  +  167  PP-  $7-5°- 

The  title  of  this  work  suggests  a  monograph  devoted  to  the  legal  regime  governing 
communications  by  means  of  satellites.  In  practice,  however,  the  first  eighty-six  pages 
are  devoted  to  a  summary  of  man’s  activities  in  space  and  developments  in  space  law 
up  to  and  including  the  Outer  Space  Treaty  which  was  approved  by  the  General 
Assembly  on  19  December  1966,  signed  in  London,  Moscow  and  Washington  on 
27  January  1967  and  entered  into  force  on  10  October  1967.  Although  published  in 
1970,  the  book  was  evidently  written  much  earlier  because  on  page  6  we  find  the  state¬ 
ment  that  ‘work  toward  a  definition  [of  outer  space]  is  to  be  resumed  in  1968’.  Even 
more  curiously,  the  Foreword  by  Wernher  von  Braun  consists  of  some  observations 
made  by  that  distinguished  gentleman,  apparently  on  20  December  1961.  Pages  88 
to  1 21  relate  briefly  the  history  of  various  organizations,  both  international  and 
national,  that  have  been  concerned  with  outer  space,  viz.  the  International  Tele¬ 
communication  Union  (pp.  88-98),  the  International  Council  of  Scientific  Unions 
(pp.  98-103),  the  National  Aeronautics  and  Space  Administration  (pp.  103-4),  the 
Communications  Satellite  Corporation  (pp.  105-14)  and  the  Internationa]  Tele¬ 
communications  Satellite  Consortium  (pp.  1 14-21).  Between  pages  103  and  126  the 
author  draws  certain  conclusions,  the  most  important  of  which  is  that  the  Outer  Space 
Treaty  ‘can  be  placed  on  the  credit  side  of  the  ledger’  by  which  she  means,  echoing 
Dr.  Jenks  that  ‘.  .  .  space  law  is  no  longer  a  branch  of  legal  speculation  but  has  become 
a  reality,  a  body  of  positive  law  still  fragmentary  and  tentative,  but  accepted  by  govern¬ 
ments  as  a  practical  rule  of  conduct’.1 

The  remaining  pages  are  given  over  to  documents  such  as  the  two  important 
General  Assembly  resolutions  1962  (XVIII)  and  1963  (XVIII)  and  the  text  of  the 
Outer  Space  Treaty.  There  is  also  an  exiguous  bibliography,  an  index  and  a  table  of 
cases,  seven  being  decisions  of  United  States  courts  and  the  remaining  one  being  the 
Fisheries  case  decided  by  the  International  Court  of  Justice  in  1951. 

From  the  above  it  is  clear  that  this  is  not  a  major  contribution  to  space  law.  The 
most  useful  part  of  it  is  that  devoted  to  the  Communications  Satellite  Corporation 
(C.O.M.S.A.T.)  and  the  International  Telecommunications  Satellite  Consortium 

1  C.  Wilfred  Jenks,  ‘Space  Law  Becomes  a  Reality,  Current  Problems  in  Space  Law,  A 
Symposium’,  British  Institute  of  International  and  Comparative  Law ,  International  Lazo  Series, 
6  (1966),  p.  20. 
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(I.N.T.E.L.S.A.T.),  where  the  author  draws  attention  to  the  mixture  of  public  and 
private  enterprise,  national  action  and  intergovernmental  agreement,  that  space 
communications  have  so  far  involved. 

D.  H.  N.  Johnson 


The  Valuation  of  Nationalised  Property  in  International  Law.  Edited  by 
Richard  B.  Lillich.  Charlottesville:  The  University  Press  of  A  irginia, 
1972.  xiv  +  174  pp.  $15. 

This  is  a  collection  of  seven  essays  on  methods  and  practices  of  valuing  nationalized 
property.  The  title  of  the  book  refers  specifically  to  international  law,  but  most  of  the 
discussion  concerns  the  valuation  by  domestic  institutions  of  property  nationalized  in 
foreign  countries  for  the  purpose  of  distributing  a  fund  made  available  by  them. 

Thus  Sir  James  Henry  reports  on  valuation  processes  adopted  by  the  United  King¬ 
dom’s  Foreign  Compensation  Commission,  while  Professor  Lillich  himself  writes  on 
the  practice  of  the  Foreign  Claims  Settlement  Commission  in  the  United  States  in 
general  and  Messrs.  Freidberg  and  Lockwood  deal  with  the  special  question  of  the 
measure  of  damages  in  claims  against  Cuba  as  assessed  by  the  same  Commission.  The 
latter  articles  appear,  very  rightly,  under  the  heading  ‘Contemporary  LTnited  States 
Practice’,  while  Sir  James  Henry’s  article  as  well  as  a  report  by  Professor  Seidl- 
Hohenveldern  on  Austrian  practice  are  described  as  representing  ‘Contemporary 
International  Practice’ ;  what  is  meant  is  non-American  practice  as  opposed  to  practice 
expressive  of  or  sanctioned  by  international  law.  On  the  other  hand,  a  truly  international 
problem  of  valuation  is  raised  in  Miss  Gillian  White’s  perceptive  analysis  of  hitherto 
unpublished  material  which  was  submitted  to  the  International  Court  of  Justice  in  the 
case  of  Barcelona  Traction  and  which  the  Court  would  have  had  to  consider  if  Spain’s 
preliminary  objection  had  not  prevailed.  (Miss  White,  incidentally,  concludes  (p.  63) 
with  a  more  general  remark  of  much  weight,  namely  with  an  appeal  to  international 
lawyers  to  analyse  in  depth  the  allegations  made  in  that  case  against  Spain  with  a  view 
to  a  re-examination  of  the  doctrine  of  denial  of  justice  in  the  light  of  sophisticated 
modern  conditions  and  techniques.) 

All  these  studies  are  written  with  great  erudition  and  insight,  though,  curiously 
enough,  all  of  them  ignore  the  problems  of  foreign  currency,  which  dominate  this 
branch  of  the  law.  The  authors  have  thrown  much  light  on  domestic  practices  and, 
therefore,  on  one  of  the  sources  of  international  law.  Accordingly  it  was  entirely  legiti¬ 
mate  to  add  an  article  by  Mr.  Roger  P.  Smith  on  the  valuation  of  real  property  in  the 
United  States  under  the  heading  of  ‘transmutation  of  municipal  law  standards’.  For 
reasons  alluded  to  on  an  earlier  occasion  a  detailed  investigation  of  municipal  law 
standards  on  a  broad  comparative  basis  is  indeed  likely  to  make  the  most  fruitful  con¬ 
tribution  to  the  elucidation  of  the  international  standards,  but  requires  such  far- 
reaching  research  as  to  demand  an  extensive  organization. 

International  standards  in  the  true  sense  are  the  subject-matter  of  the  first  essay  by 
Professors  Weigel  and  Weston  of  the  University  of  Iowa.  They  discuss  various  methods 
of  valuation  and,  ultimately,  recommend  one  ‘that  is  based  on  the  value  of  a  foreign 
enterprise  to  a  host  country’  as  opposed  to  the  value  to  the  investor.  Such  a  principle 
which  is  probably  identical  with  the  often-advocated  test  of  unjust  enrichment  is  said 
to  be  conducive  to  a  world  economy  promising  a  measure  of  security  and  universal 
abundance.  The  authors  seem  to  be  wholly  unaware  of  the  dozens,  if  not  hundreds,  of 
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treaties  which  have  regulated  the  standards  and  none  of  which  has  warned  the  investor 
that,  when  they  (or  international  law  as  a  whole)  speak,  for  instance,  of  just  compensa¬ 
tion  for  property  taken,  they  do  not  mean  what  they  seem  to  say.  The  authors’  eyes,  on  the 
other  hand,  are  glued  to  the  lump-sum  settlements  which  were  made  after  the  Second 
World  War,  which  are  said  to  reflect  ‘the  norms  of  State  responsibility  that  do  now  in 
fact  prevail  between  capital-exporting  and  capital-importing  nations  in  the  major 
deprivative  context’,  and  which  establish  ‘an  unmistakable,  if  reluctant,  acceptance  on 
the  part  of  the  foreign  investment  community  of  something  plainly  less  than  full  value’ 
(pp.  8,  9).  This,  it  is  suggested,  is  tantamount  to  saying  that  a  creditor  who  enters  into 
a  deed  of  arrangement  with  his  insolvent  or  recalcitrant  debtor  and  accepts  less  than 
the  full  amount  due  to  him,  recognizes  the  debtor’s  right  to  refrain  from  discharging 
his  liabilities  in  full,  and,  if  the  debtor  is  a  State,  assists  in  the  establishment  of  ‘the 
norms  of  State  responsibility’.  A  more  dangerous  misconception  cannot  easily  be 
devised.  It  should  be  firmly  rejected.  Lord  McNair  ( Neder lands  Tijdschrift  voor 
Internationaal  Recht,  6(1959),  P-  251),  among  others,  rejected  it  long  ago,  but  Professors 
Weigel  and  Weston  ignore  so  great  an  authority.  Not  even  the  debtor  States  which 
entered  into  those  agreements  are  likely  ever  to  have  imagined  that  the  frequently 
reckless  repudiation  of  their  foreign  debt  would  one  day  be  clothed  with  the  mantle 
of  legality.  The  ‘responsible,  deprived,  alien  investors’  (p.  4),  whom  the  authors  have 
in  mind  may  feel  entitled  to  expect  of  the  law  a  greater  degree  of  responsibility. 

F.  A.  Mann 


La  Supr anationalite  en  tant  que  principe  de  droit.  By  Klaus  von 
Lindeiner-Wildau.  Leyden:  A.  W.  Sijthoff,  1970.  178  pp.  D.F1.  20. 

The  author  traces  the  term  ‘supranational’  to  the  Congress  of  Europe  held  at  The 
Hague  in  1948  when  it  was  introduced  by  the  French  delegate  proposing  the  establish¬ 
ment  of  a  European  Court.  He  then  discusses  all  agencies,  past  and  present,  which 
tended  to  embody  the  notion  of  supranationality,  such  as  the  European  Danube 
Commission,  the  German  Customs  Union,  the  International  Sugar  Commission,  the 
International  Commission  for  Air  Navigation  and  the  Saar  Commission.  Contemporary 
examples  are  the  Security  Council  of  the  United  Nations,  the  European  Coal  and  Steel 
Community,  the  Common  Market  and  Euratom.  In  conclusion  the  author  states  that 
supranationality  does  not  mean  that  member  States  abandon  part  of  their  sovereignty. 
What  is  abandoned  is  not  their  sovereignty  but  part  of  their  sphere  of  action.  The 
establishment  of  a  supranational  agency  means  in  fact  a  division  of  authority  between 
various  organs,  national  or  supranational.  This  is  a  well-written  and  attractively  pub¬ 
lished  book. 

Charles  Henry  Alexandrowicz 


International  Boundaries  of  East  Africa.  By  A.  C.  McEwen.  Oxford  Studies 
in  African  Affairs.  Oxford:  Clarendon  Press,  1971.  321  pp.  (including 
Appendices  and  Index).  £3 -50. 

One  of  the  essentials  of  sovereign  statehood  as  understood  by  the  orthodox  inter¬ 
national  lawyer  is  jurisdictional  supremacy  over  some  reasonably  identified  territory. 
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The  very  conception  of  the  State  in  the  modern  world  is  largely  that  of  a  territorial 
entity  with  its  own  independent  government.  Probably  the  most  effective  yet  ready 
representation  of  such  creations  is  to  be  found  by  looking  at  a  political  map.  It  is  not 
a  personification  by  way  of  a  cartoon  lion  or  the  figure  of  a  John  Bull  which  best  depicts 
Great  Britain  but  a  coloured  shape  in  a  blue  surround  close  to  other  coloured  shapes 
which,  to  the  experienced  eye,  obviously  depict  this  or  that  country  of  western  Europe. 
The  same  is  true  of  the  powers  of  the  African  continent.  For  the  governments  and 
citizens  of  the  nations  of  western  Europe  were  once  responsible  for  colouring  the  politi¬ 
cal  map  of  Africa  or  drawing  the  heavy  red  boundary  lines  over  charts  intended  pri¬ 
marily  to  disclose  physical  features.  The  lesson  that  Egypt  is  the  Nile  is  a  part-truth 
which,  because  of  these  boundary  lines,  requires  significant  qualification.  Mr. 
McEwen’s  book  is  concerned  with  the  present  consequences  of  the  exercise  in  extend¬ 
ing  the  territorial  sovereignty  of  European  powers  over  the  greater  part  of  another 
continent — much  as  some  of  those  powers  had  previously  carried  their  authority 
across  a  great  deal  of  the  Americas. 

There  is,  indeed,  some  degree  of  similarity  between  the  circumstances  which  once 
obtained  in  the  Americas  and  the  current  situation  in  Africa.  In  so  far  as  this  is  a  true 
likeness  it  has  to  do  with  the  coloured  shapes  of  the  political  map.  Both  the  American 
and  the  African  territories  were  defined  by  Europeans  with  little  or  no  regard  to  the 
settlements  or  arrangements  of  indigenous  inhabitants  encountered  by  the  intruders, 
so  that,  in  both  places,  the  new  countries  inherited  shapes  imposed  from  Europe.  In 
the  Americas,  however,  the  emergent  powers  were  controlled  by  European  settlers; 
whereas  in  Africa,  the  vast  majority  of  the  new'  countries,  most  of  them  formed  since 
the  Second  World  War,  are  in  the  hands  of  native  Africans,  of  people  who  have  no 
European  ancestry.  A  further  difference  between  modern  African  and  nineteenth- 
century  American  circumstances  is  that  in  Africa  the  frontiers  determined  by  the 
colonial  powers  were,  generally,  reasonably  well  settled  when  the  new  powers  of  the 
continent  achieved  independence,  whereas  many  of  those  passed  on  to  the  then  new 
American  States  were  not.  For  this  reason  the  author  considers  that  the  Latin  American 
variant  of  uti  possidetis  is  inapplicable  to  Africa. 

Nevertheless,  although  the  dimensions  of  African  colonies  were  fixed  far  more 
precisely  than  those  of  the  administrative  regions  of  the  former  Spanish  Empire  in  the 
new  world,  they  were  not  laid  down  with  so  much  precision  that  no  frontier  problems 
of  any  sort  were  bequeathed  to  the  new  States.  In  Africa  the  Europeans  had  taken 
pains  to  mark  off  their  various  borders  and  they  drew  the  boundaries  with  some  care, 
but  they  did  this  mainly  for  administrative  convenience  and  to  avoid  the  expense  of 
armed  conflict.  Hence  the  crest  of  a  range  of  hills,  a  river,  or  a  line  of  latitude  or 
longitude  would  serve  quite  well,  and  probably  better  than  taking  the  trouble  to  find 
out  the  ins  and  outs  of  the  fringes  of  tribal  lands  or  the  grazing  areas  and  watering 
places  of  nomadic  groups.  It  did  not,  therefore,  matter  that  a  frontier  failed  to  include 
all  of  a  given  set  of  people  in  one  administrative  territory,  or  that  it  actually  split  their 
habitat  into  two  or  more  regions  each  under  a  different  territorial  sovereign.  Not  sur¬ 
prisingly  this  somewhat  cavalier  process  of  imperial  design  occasioned  some  dis¬ 
satisfaction  among  indigenous  Africans  and  might  have  led  to  vigorous  resentment  and 
serious  boundary  disputes  among  the  new  African  States  which,  for  the  most  part  and 
with  a  few  changes  of  name,  have  emerged  as  continuations  of  European  territorial 
divisions.  In  fact,  as  the  author  points  out,  this  has  been  largely,  although  not  entirely, 
avoided.  Most  of  the  new  African  powers  have  accepted  the  former  colonial  boundaries 
as  the  official  status  quo  among  themselves,  and  the  members  of  the  Organisation  of 
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African  Unity  have  committed  themselves  to  peaceful  adjustment  of  their  disputes 
with  one  another. 

Given  this  acceptance  of  European-made  boundaries  it  follows  that,  for  the  majority 
of  former  African  colonies  and  the  modern  African  States  which  have  replaced  them, 
frontier  problems  have  been  mainly  confined  to  the  location  of  the  actual  position  on  the 
ground  of  hypothetical  lines  so  boldly  marked  on  the  pages  of  atlases.  Most  of  Mr. 
McEwen’s  book  is,  therefore,  about  the  identification  of  the  whereabouts  of  boundary 
lines.  In  what  is  quickly  revealed  as  a  work  of  meticulous  scholarship,  he  begins  by 
stressing  the  importance  of  frontiers.  He  then  poses  the  question:  how  do  States  fix 
their  common  boundaries  ?  And  he  outlines  the  kind  of  legal  issue  to  which  the  identi¬ 
fication  of  the  territorial  sovereign  of  any  given  piece  of  ground  may  give  rise.  He  refers 
to  acquisition  of  territory  by  treaty,  cession  and  conquest  and  notices  the  different 
senses  which  have  been  given  to  the  terms  ‘cession’  and  ‘conquest’.  He  is  quickly 
brought  to  consider  the  significance  of  discovery,  effective  display  of  sovereignty, 
and  the  inter  partes  impact  of  spheres  of  influence,  interest  and  action.  Perhaps  he 
fails  to  convey  the  notion  of  the  relativity  of  title  (or  territorial  sovereignty)  or  to  drive 
home  the  distinction  between  a  territorial  right  in  rem  and  one  operative  merely  in 
personam.  But  he  provides  material  and  a  basis  of  inference  for  distinguishing  between 
perfection  and  imperfection  of  a  territorial  claim.  He  is,  after  all,  specifically  concerned 
with  one  part  of  Africa,  and  the  whole  of  this  general  discussion  is  in  the  chapter 
headed  ‘Some  African  Territorial  Problems’,  which  is,  itself,  contained  in  the  Part 
labelled  ‘Some  Legal  Issues  Affecting  Title  To  Territory’.  Nor  does  he  shirk  the 
somewhat  emotional  legal  doctrine  of  the  so-called  ‘self-determination  of  peoples’. 
It  is  true  that  African  States,  having  so  long  clamoured  for  independence — in  accord¬ 
ance  with  this  principle — have  been  wont  to  deny  the  alleged  right  to  ethnic  groups 
which  do  not  coincide  with  States  hatched  from  former  colonies.  Had  they  done  so, 
however,  the  status  quo  of  European  boundaries  would  have  vanished  overnight. 

When  States  reach  agreement  about  the  common  boundaries  of  their  respective 
metropolitan  or  colonial  territories  they  contrive  a  mutually  acceptable  definition  of  the 
frontier.  To  do  this  successfully,  especially  in  ill-mapped  and  hardly  explored  regions, 
is  no  mean  task.  Mr.  McEwen  is  soon  exercised  by  the  easily  overlooked  but  very  real 
difference  between  delimitation  and  demarcation.  The  former  is  the  establishment  of 
an  agreed  hypothetical  line;  but  the  latter  is  the  process  of  marking  off  that  line  on 
the  earth.  Satisfactory  demarcation  requires  physical  presence  as  by  a  boundary  com¬ 
mission  which  can  put  markers  in  place  where  the  boundary  runs.  Those  concerned 
can  perform  their  undertaking  only  if  they  are  given  adequate  and  practical  points  of 
reference.  Thus  to  fix  an  inland  frontier  on  the  principle  of  shadowing  the  sinuosities 
of  a  coast  is  to  render  the  work  of  demarcation  exacting  and  costly  and  is  likely  to  pro¬ 
duce  a  boundary  with  nothing  to  commend  it  but  an  artistic  appearance  on  the  page 
of  an  atlas.  Obviously  it  is  helpful,  for  settling  boundaries  in  remote  places,  if  the 
agreement  delimiting  the  line  allows  some  latitude  or  discretion  to  the  commissioners 
who  have  to  make  the  actual  marks.  Mr.  McEwen  lists  the  artificial  and  natural  points 
of  reference — such  as  lines  of  longitude  or  the  line  of  a  river — which  have  served  as 
theoretical  frontiers  and  explains  the  advantages  and  drawbacks  of  each.  He  culls 
illustrations  and  cites  cases  relating  to  almost  every  part  of  the  globe  in  the  course  of 
this  excursion.  His  work  is  of  general  interest  as  well  as  providing  a  useful  catalogue 
for  students  of  international  law  and  those  concerned  with  inter-State  boundaries. 

Part  Three  of  the  book  is  devoted  to  particular  east  African  frontiers  in  which  a 
detailed  survey  of  nearly  180  pages  discusses  the  certainties  and  uncertainties  of  fifteen 
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boundary  lines.  Some  of  these  lines  have  never  been  finally  demarcated  so  that  the 
ultimate  resolving  of  their  position  has  yet  to  be  essayed.  The  frontier  between  Kenya 
and  the  Somali  Republic  has  been  the  subject  of  deep  disagreement  because  the  Somali 
Government  does  not  subscribe  to  an  unqualified  commitment  in  favour  of  the 
colonial  status  quo.  Although,  as  the  author  points  out,  latterly  ‘there  have  been  several 
indications  that  Kenya  and  the  Somali  Republic  are  anxious  to  bring  their  dispute  to  an 
end’  and  have  resumed  diplomatic  and  commercial  relations,  while  ‘emergency  regula¬ 
tions’  have  been  ‘eased,  and  the  Somali  Republic  has  expressed  the  desire  to  join  the 
East  African  Community’,  nevertheless  ‘the  root  problem  remains  unsolved  and  it  is 
not  yet  clear  what  steps  can  or  will  be  taken  to  reconcile  the  opposing  views  of  ethnic 
self-determination  and  territorial  integrity’.  Of  course  any  attempt  to  discuss  any  of 
the  frontiers  of  the  Somali  Republic  necessarily  leads  away  from  the  scientific  assurance 
of  technical  processes  such  as  delimitation  and  demarcation  into  the  emotional  turmoil 
of  self-determination.  A  reader  may  feel  that  perhaps  the  author  would  have  done 
better  not  to  try  to  deal  with  this  particular  boundary,  or,  in  the  alternative,  to  have 
discussed  the  whole  Somali  problem.  This  would,  of  course,  have  lengthened  the  book 
considerably.  The  fact  is  that  the  techniques  of  border  definition  are  a  sufficient  subject- 
matter  and  the  issue  of  self-determination  appears  in  this  work  almost  as  an  unwelcome 
interloper  for  which  there  is  no  place  in  the  rather  limited  index  (of  four  and  a  half 
pages). 

There  is  a  useful  bibliography  of  ten  pages,  and  Appendix  A,  relating  to  the 
boundaries  of  Uganda,  sets  out  the  content  of  the  relevant  part  of  the  Constitution 
of  the  Republic  of  Uganda  of  1967.  It  is,  however,  a  little  difficult  to  appreciate  the 
relevance  of  Appendix  B — on  maritime  boundaries ! 

D.  J.  Latham  Brown 


Deutsches  Staatsangehorigkeitsrecht :  Kommentar.  By  Alexander  N. 
Makarov.  2nd  edn.  Frankfurt-Berlin:  Alfred  Metzmer  Verlag,  1971. 
651  pp.  No  price  stated. 

Professor  Makarov’s  commentaries  on  the  German  law  of  nationality  first  appeared 
in  1966.  Since  then  they  have  acquired  great  authority.  They  are  now  probably  the 
leading  work  on  what  has  become  a  very  complicated  subject.  It  is  a  great  pleasure  to 
notice  the  publication  of  a  second  edition  revised  and  brought  up  to  date  by  the  in¬ 
defatigable  author  who,  in  the  ninth  decade  of  his  arduous  life,  might  well  have  pre¬ 
ferred,  and  would  certainly  have  been  entitled,  to  enjoy  a  little  leisure. 

It  would  be  out  of  place  in  the  course  of  this  review  to  enumerate  the  many  changes 
and  improvements  which  the  second  edition  incorporates.  It  may  be  more  helpful  to 
draw  attention  to  a  feature  of  great  interest  to  the  general  body  of  international  lawyers. 
In  1966  the  learned  author  stated  that  in  the  view  of  the  Federal  Republic  the  common 
German  nationality  ‘ remains  in  existence  in  the  divided  Germany’  (p.  21)  and  that  the 
non-recognition  of  the  German  Democratic  Republic  as  a  State  logically  precluded  the 
recognition  of  a  distinct  nationality  in  the  Soviet  zone,  ‘for  there  cannot  exist  a  nation¬ 
ality  without  a  State’  (p.  24).  This  was,  indeed,  the  general  view  at  the  time  and  it  is 
open  to  much  doubt  whether  by  1971  any  legally  relevant  event  had  occurred  that 
could  displace  it.  Yet  one  now  reads  on  p.  21  that  after  the  war  the  common  German 
nationality  ‘ remained  in  existence’.  It  is  now  only  ‘as  a  rule’  that  in  the  Federal  Republic 
recognition  is  withheld  from  the  German  Democratic  Republic  (as  if  recognition  was 
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divisible  or  within  the  competence  of  more  than  one  constitutional  organ).  Now  the 
somewhat  surprising  conclusion  is  reached  that  in  the  eyes  of  the  Federal  Republic 
the  nationality  of  the  German  Democratic  Republic  ‘is  a  de  facto  nationality’  and  that 
in  law  a  German  nationality,  i.e.  a  nationality  of  Germany  as  a  whole,  does  not  exist 
(p.  26);  logically  the  consequence  would  seem  to  be  that  East  Germans  are  no  longer 
Germans,  but,  as  appears  from  p.  245,  the  learned  author  does  not  seem  to  go  thus 
far.  In  the  result  East  German  nationality  is  treated  as  that  of  a  de  facto  recognized 
State  (p.  28),  it  being  unexplained  when,  how  and  by  whom  the  existence  of  the  German 
Democratic  Republic  was  recognized  de  facto. 

The  question  whether  these  submissions  deserve  approval  does  not  at  present 
require  a  reasoned  answer.  Suffice  it  to  say  that  this  reviewer  remains  wholly  uncon¬ 
vinced.  What  troubles  him  in  regard  to  all  recent  legal  discussions  about  East  Germany 
is  that  they  are  conducted  in  complete  disregard  of  the  principle  of  self-determination 
which  elsewhere  is  not  only  proclaimed  as  a  political  guide,  but  is  also  said  to  be  ‘now 
definitely  part  of  positive  international  law’  (see  Judge  Ammoun  in  the  Case  Concerning 
Barcelona  Traction,  Light  and  Power  Company,  I.C.J.  Reports,  1970,  p.  312,  and  in 
Legal  Consequences  for  States  of  the  Continued  Presence  of  South  Africa  in  Nimibia, 
ibid.,  1971,  pp.  74,  75). 

F.  A.  Mann 


If  Organisation  des  Nations  Unies  et  le  maintien  de  la  paix:  le  respect  du 
consentement  de  Vetat.  By  Philippe  Manin.  Preface  by  S.  Bastid.  Biblio- 
theque  de  droit  international,  vol.  60.  Paris:  R.  Pichon  et  R.  Durand-Auzias, 

I97I-  iv+343  PP-  F-  44>  4°- 

Where  an  international  organization  takes  an  action  the  governing  principle  is 
respect  for  State  consent,  while  decision  by  the  organization,  as  opposed  to  consent, 
is  the  exception  (p.  9).  Consent,  the  author  argues,  plays  a  twofold  role:  it  is  either  a 
legal  limit  to,  or  legal  basis  for,  the  maintenance  of  peace  by  the  United  Nations.  Con¬ 
sequently,  he  distinguishes  between  the  regular  operations  for  the  maintenance  of  peace 
and  those  which  are  contractual.  It  is  around  those  two  themes  that  the  book  has  been 
conceived. 

Part  I  is  devoted  to  consent  that  restricts  the  activities  which  the  organs  of  the  United 
Nations  undertake  by  virtue  of  the  competences  that  follow  from  the  Charter.  The 
author  starts  by  discussing  the  ‘authoritative  prerogatives’  of  the  Securi%  Council,  in 
other  words  its  power  of  decision.  But  Members  can  always  judge  whether  the  decision 
has  been  taken  in  accordance  with  the  Charter  (Article  25).  Thus  there  is  no  privilege 
du  prealable,  to  use  a  term  of  French  jurisprudence,  i.e.  no  necessary  presumption  of 
the  conformity  of  the  decision  with  United  Nations  law.  The  author  is  critical  of  the 
British  thesis  presented  during  the  proceedings  in  the  Corfu  Channel  case,  which  was 
an  attempt  at  broadening  the  notion  of  the  obligatory  resolution  of  the  Council.  There 
is  an  interesting  discussion  of  the  competence  to  recommend  or  order  the  provisional 
measures  (pp.  31-47).  However,  one  does  not  necessarily  share  the  author’s  doubts 
regarding  the  mandatory  sense  of  the  term  ‘call  upon’.  Investigation,  though  mentioned 
expressly  in  Chapter  VI  of  the  Charter  and  not  in  Chapter  VII,  can  be  ordered  and 
not  only  recommended  (p.  55).  The  main  argument  in  favour  of  this  interpretation  is 
the  practice  of  the  Organization.  His  polemics  with  Mr.  Schachter  in  regard  to  the 
basis  of  the  Security  Council  resolution  of  9  August  i960  (Articles  24  and  25  or  Article 
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40)  read  well,  and  his  views  on  the  Council’s  general  power  of  decision  under  Article 
24  appear  convincing  (p.  64). 

The  principle  of  consent  governs  the  peace-keeping  operations  to  some  extent  only. 
The  practice  of  the  Organization  presents  a  distinction  between  two  types  of  military 
forces  which  fall  under  the  heading  of  such  operations :  (1)  forces  of  the  U.N.E.F.  type, 
where  consent  plays  a  decisive  role,  and  (2)  forces  which  act  independently  of  the  con¬ 
sent  of  the  host  State  (O.N.U.C.  in  its  later  stage)  though  coercion  is  not  their  function 
(p.  93).  This  second  type  of  force  did  not  create  a  precedent:  since  the  termination  of 
the  operation  in  the  Congo  the  Members  and  the  Secretary- General  have  given  pre¬ 
ference  to  an  approach  which  at  every  stage  required  the  consent  of  those  involved. 

Consent  is  the  necessary  requirement  for  the  implementation  of  any  measures  which 
the  General  Assembly  takes  to  maintain  peace  (pp.  100  et  seq.).  Resolution  1599  (XV) 
which  contained  a  decision  by  the  Assembly  remained  an  exception,  more  apparent 
than  real,  for  what  the  Assembly  voted  was  in  fact  only  a  repetition  of  a  previous  order 
by  the  Security  Council.  Contrary  to  the  author’s  opinion  investigation  is  not,  by  virtue 
of  the  Charter,  within  the  exclusive  competence  of  the  Council,  and  the  relevant  prac¬ 
tice  of  the  Assembly  was  not  a  deviation  from  the  letter  of  the  Charter.  The  explanation 
of  the  meaning  of  ‘action’  based  on  Article  22  (p.  123)  is  a  petitio  principii  as  this  pro¬ 
vision  does  not  regulate  the  scope  and  contents  of  the  subsidiary  organs’  activities. 
The  author,  no  doubt,  is  under  the  influence  of  the  Advisory  Opinion  in  the  Expenses 
case  when  he  concludes  that  a  recommendation  by  the  Assembly,  even  if  it  aims  at 
some  coercion,  is  not  an  action  in  the  sense  of  Article  n  (p.  147). 

The  ‘principle  of  autonomy’  bolsters  up  the  independence  of  a  United  Nations 
force  from  the  host  State.  Another  limitation  of  its  consent  is  the  ‘principle  of  reasonable 
basis’ :  the  various  phases  of  the  functioning  of  the  force  are  not  subject  to  the  host 
State’s  approval  (p.  186).  Unless  a  specific  term  has  been  agreed  upon  or  another  equally 
clear  arrangement  made,  the  force  should  be  withdrawn  when  that  State  so  demands. 
But  can  such  a  demand  produce  its  effect  before  the  force  has  accomplished  the  mission 
entrusted  to  it,  especially  if  the  withdrawal  has  been  originally  envisaged  in  some  con¬ 
nection  with  the  fulfilment  of  the  force’s  task  ?  The  author  observes  that  ‘while  the 
Organization  acts  owing  to  the  consent  ( accord )  on  the  part  of  the  State  concerned,  it 
does  not  do  it  by  virtue  of  that  consent,  which  should  not  go  beyond  a  limited  sphere’ 
(p.  226). 

Part  II  is  much  shorter,  and  deals  with  the  operations  undertaken  exclusively  on 
the  basis  of  consent  by  the  States  involved,  that  consent  being  at  the  very  root  of  the 
Ehiited  Nati^gs  presence.  These  are  contractual  operations:  they  come  into  existence 
solely  by  virtue  of  the  agreement  between  the  Organization  and  the  State.  The  fact 
that  some  of  these  agreements  have  been  initiated  by  the  Organization  itself  does  not 
change  the  nature  of  the  activity  undertaken.  The  language  of  Articles  10  and  24  of 
the  Charter  tends  to  encompass  an  unlimited  number  of  activities ;  hence  the  determina¬ 
tion  which  operation  requires  a  contractual  arrangement  is  elusive.  Sometimes  the  author 
substitutes  the  term  ‘action’  for  ‘operation’,  and  the  resulting  notion  of  ‘contractual 
action  increases  the  confusion  that  surrounds  the  word  ‘action’  in  the  law  of  the  United 
Nations.  He  categorizes  the  various  initiatives  and  responses  which  bring  about  the 
contractual  operations  (pp.  242  et  seq.).  Plowever,  the  unilateral  act  of  the  Organization, 
viz.  its  resolution,  is  not  irrelevant;  hence  the  dedoublement :  the  organ  often  functions 
on  the  basis  of  both  the  agreement  and  the  resolution  (p.  257). 

Do  the  contractual  operations  create  new  competences  for  the  United  Nations? 
The  author  is  careful  not  to  identify  them  with  the  implicit  powers  of  the  Organization 
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(pp.  265-6).  The  element  of  novelty  is  easier  to  establish  with  regard  to  the  General 
Assembly:  it  exists  not  so  much  in  the  competences  which  the  Assembly  assumes, 
e.g.  in  the  Palestine  question  in  1947,  but  in  the  powers  its  resolutions  bestow  on  the 
organs  that  implement  the  Assembly’s  recommendations,  e.g.  the  United  Nations’ 
organs  in  the  former  Italian  colonies  (pp.  285-8).  The  principle  of  Article  2,  para.  7, 
is  not,  for  the  author,  the  jus  cogens  of  the  Organization  but  a  rule  that  protects  the 
Members  against  the  Organization.  Consequently,  Members  can  agree  that  a  contrac¬ 
tual  operation  is  launched  in  a  situation  which  would  have  otherwise  been  regarded 
as  remaining  essentially  within  their  domestic  jurisdiction.  On  the  other  hand,  the 
permissibility  of  deviations  from  the  procedures  of  the  Organization  is  less  certain, 
and  any  operation  should  be  compatible  with  the  aims  of  the  United  Nations.  The 
author  concludes  by  discussing  the  particular  problems  of  financing  the  contractual 
operations. 

Since  the  late  fifties  the  peace-keeping  operations  have  become  the  main  tool  in 
fulfilling  the  Organization’s  principal  task.  Being  what  they  are,  a  category  not  expressly 
provided  for  in  the  Charter,  their  efficacy  depends  on  a  large  measure  of  co-operation 
by  Members.  In  his  book  Philippe  Manin  displays  an  ability  to  analyse  a  phenomenon 
of  a  heterogeneous  nature  and  he  supplies  the  reader  with  a  good  study  of  the  legal 
problems  in  a  predominantly  political  question.  His  bibliographical  list  is  long  and 
yet  there  are  inexplicable  omissions:  Dr.  Higgins’s  collection  of  documents  on  peace¬ 
keeping  or  Dr.  Karaosmanoglu’s  monograph  which  had  two  editions  ( Les  Actions 
militaires  coercitives  et  non-coercitives  des  Nations  Unies  (Geneva:  Droz,  1970)).  Also, 
he  passes  over  the  Eastern  European  writings  in  silence,  though  some  are  accessible 
in  Western  languages;  the  only  exceptions  are  the  basic,  albeit  now  less  topical,  paper 
by  Professor  Andrassy  and  the  brief  contribution  by  Professor  Morozov. 

K.  Skubiszewski 

Le  Droit  de  la  Comrnunaute  economique  europeenne.  Edited  by  J.  Megret. 
3  volumes.  Vol.  I — Le  preambule  —  Les  principes  —  La  libre  circulation  des 
marchandises,  326  pp.;  Vol.  II — Agriculture,  712  pp.;  Vol.  Ill — Libre 
circulation  des  travailleurs —  Etablissement  et  services — Capitaux — Trans¬ 
ports,  571  pp.  Brussels:  Presses  universitaires,  1970-1971.  FB  500  and 
FB  1,100,  vols.  I  and  II  respectively;  price  of  vol.  Ill  not  stated. 

It  is  now  thirteen  years  since  the  Treaty  of  Rome  came  into  force:  the  period  of 
transition  envisaged  for  the  implementation  of  its  provisions  is  up  and  the  moment 
is  appropriate  for  a  thorough  consideration  of  the  workings  of  the  Treaty.  This,  in 
effect,  is  what  is  provided  by  the  present  work  which,  when  complete,  will  run  to  five 
volumes.  Within  the  E.E.C.,  community  law  influences  all  aspects  of  professional 
activity,  whether  on  an  economic,  administrative  or  social  level,  and  the  stated  aim  of 
the  present  work  is  to  provide  ‘un  instrument  de  travail  commode’  for  all  those  affected 
directly  or  indirectly  by  such  law. 

Each  of  the  volumes  published  so  far,  which  together  deal  with  the  Preamble  to  the 
Treaty  and  Articles  1  to  84,  is  set  out  in  two  distinct  parts.  The  first  part  quotes  each 
Article  in  full  and  analyses  it  in  isolation;  groups  of  Articles,  or  chapters,  are  then  fol¬ 
lowed  by  a  general  commentary  under  such  composite  headings  as  ‘Libre  circulation 
des  travailleurs’,  ‘Etablissement  et  services’,  etc.  The  commentary  is  in  turn  followed 
with  a  brief  summary  of  all  the  related  ‘Textes  d’application’  (directives  and  so  forth); 
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a  selection  of  ‘Questions  ecrites’  which  have  been  put  to  the  Council  of  the  E.E.C. ;  and 
a  summary  of  the  relevant  jurisprudence,  including  not  only  decisions  of  the  Court  of 
Justice  of  the  E.E.C. ,  but  also  those  of  national  tribunals.  Finally,  there  is  in  each  case 
a  useful  and  extensive  bibliography.  The  second  part  of  each  volume  is  given  over 
entirely  to  the  reproduction  in  full  of  selected  ‘Textes  d’application’,  relevant  to  each 
chapter  and  including  directives  and  general  programmes  of  the  Council  of  the  E.E.C. 
Each  volume  is  provided  with  a  full  and  thorough  index. 

The  format  and  general  presentation  of  the  work  are  successful.  Points  are  made 
succinctly,  explanations  of  the  law  and  its  working  are  clear,  and  dryness  is  avoided 
by  frequent  reference  to  the  opinions  of  other  writers  and  to  the  editor’s  own  ideas 
regarding  desirable  future  developments  in  the  law.  As  a  result  it  is  likely  that  these 
volumes  will  become  a  standard  work  not  only  for  the  student  of  Community  affairs, 
but  also  for  the  practitioner  who  wishes  to  ascertain  the  direct  effects  of  Community 
law  in  any  particular  case.  The  two  volumes  in  preparation  which  will  complete  this 
work  are:  volume  4,  ‘Concurrence  —  Dispositions  fiscales  —  Rapprochement  des  legis¬ 
lations’;  and  volume  5,  ‘Politique  economique  —  Politique  sociale’. 

G.  S.  Goodwin-Gill 


Le  Principe  de  Vegalite  des  belligerants  dev  ant  le  droit  de  la  guerre.  By 
Henri  Meyrowitz.  Paris:  Editions  A.  Pedone,  1970,  418  pp.  F.  45. 

In  this  closely  reasoned  study,  Dr.  Meyrowitz  considers  whether  the  content  of  the 
jus  in  hello,  and  especially  the  equality  of  belligerents,  has  been  affected  by  the  changes 
in  the  jus  ad  helium  brought  about  by  the  Covenant  of  the  League,  the  Pact  of  Paris 
and  the  Charter  of  the  United  Nations.  In  the  event  of  armed  conflict,  are  ‘belligerents’ 
and  ‘neutrals’  entitled,  or  even  obliged,  to  discriminate  against  a  State  which  they  con¬ 
sider  to  be  an  aggressor  ?  This  is  a  question  on  which  little  guidance  can  be  found  in 
conventional  law  or  jurisprudence,  and  much  of  the  book  is  of  necessity  concerned  with 
theories  rather  than  with  actual  practice.  In  reaching  the  conclusion  that  equality 
still  represents  the  law,  save  in  a  case  where  the  United  Nations  takes  enforcement 
action  under  Chapter  VII  of  the  Charter  and  Article  2  (5)  applies  (a  possibility  confined 
to  the  realms  of  theory  in  view  of  the  breakdown  of  the  collective  security  system  of 
the  Charter),  Dr.  Meyrowitz  convincingly  demolishes  the  views  of  those  authors  who 
have  argued  in  favour  of  discrimination.  In  particular,  he  makes  it  clear  that  such 
discrimination  is  only  workable  when  a  State  has  been  designated  an  aggressor  by  a  com¬ 
petent  authority,  and  that  even  in  this  event  it  may  lead  to  an  aggravation  of  the  situa¬ 
tion  through  the  operation  of  reprisals.  A  further  obstacle  to  discrimination  is  the 
difficulty  of  defining  its  application  to  particular  rules  of  law.  It  is  impossible  to  separate 
‘humanitarian’  from  other  rules,  and  to  apply  equality  to  the  former  only,  and  indeed 
any  attempt  to  discriminate  between  belligerents  may  have  a  disruptive  influence  on 
international  public  order  through  the  uncertainty  of  its  legitimate  scope  and  the  risk 
of  abuse. 

The  first  and  longest  part  of  the  book  is  a  study  of  the  principle  of  equality  in  positive 
law.  Perhaps  the  most  useful  chapter  is  that  on  the  law  and  practice  of  the  United 
Nations.  This  contains  a  detailed  discussion  of  the  circumstances  in  which  force  may 
be  used  under  the  auspices  of  the  United  Nations  and  the  extent  to  which  such  opera¬ 
tions  are  governed  by  the  law  of  war.  Various  provisions  of  the  Charter  are  subjected 
to  stringent  analysis,  as  is  the  Uniting  for  Peace  Resolution,  but,  in  an  uncharacteristic 
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lapse  from  precision,  Dr.  Meyrowitz  never  clearly  indicates  what  he  understands  by 
‘collective  self-defence’  in  Article  5 1  of  the  Charter.  This  is  the  more  surprising  because, 
throughout  the  book,  he  emphasizes  the  important  role  of  self-defence  in  international 
relations  in  the  light  of  the  stultification  of  enforcement  action  by  the  United  Nations. 

A  consideration  of  the  basis  and  scope  of  the  principle  of  equality  forms  the  second 
part  of  the  book.  A  particularly  valuable  section  is  the  discussion  of  transfers  of  ter¬ 
ritory  as  the  result  of  the  illegal  use  of  force,  including  the  effect  of  Articles  52  and  75 
of  the  Vienna  Convention  on  the  Law  of  Treaties  and  the  influence  of  the  Stimson 
doctrine. 

The  last  part  of  the  book  is  concerned  with  the  law  of  neutrality.  Dr.  Meyrowitz  is 
concerned  to  keep  separate  the  issues  of  (a)  whether  a  State  may  choose  to  remain 
neutral,  and  ( b )  if  it  does  so,  what  its  rights  and  obligations  are.  He  again  argues  in 
favour  of  non-discrimination.  This  part  would  benefit  from  more  examples  from 
actual  practice.  The  United  States  Lend-Lease  Act  is,  in  the  author’s  view,  an  isolated 
example  of  discrimination,  and  he  appears  to  accept  its  somewhat  questionable  justi¬ 
fication  as  a  measure  of  legitimate  defence. 

If  the  book  as  a  whole  fails  to  carry  conviction,  it  is  because  of  the  lack  of  reference 
to  State  practice,  but  this  is  doubtless  due  to  the  fact  that  little  such  practice  exists. 
A  procedure  for  authoritative  determination  of  an  act  of  aggression  has  only  existed 
since  1945,  so  that  the  practice  of  the  Second  World  War  is  only  of  limited  use,  and 
the  Korean  ‘war’  is  the  only  case  of  armed  conflict  in  which  such  a  determination  has 
been  made.  Practice  in  this  conflict  tends  to  support  equality,  and  at  least  does  nothing 
to  contradict  Dr.  Meyrowitz’s  conclusion  that  the  sanction  for  breach  of  the  jus  ad 
bellum  is  not  to  be  found  in  discriminatory  application  of  the  jus  in  hello. 

C.  A.  Hopkins 

Ouelqiies  problemes  de  succession  d’etats  concernant  le  Viet-Nam.  By  Nguyen  - 
Huu-Tru.  Brussels:  Etablissements  Emile  Bruylant,  S.A.,  1970.  323  pp. 
FB.  980  (paper  covers). 

Among  the  many  doctoral  theses  which  have  appeared  on  State  succession  on  the 
Continent  in  recent  years,  dedicated  to  a  discussion  of  the  problem  raised  by  decoloni¬ 
zation,  none  surpasses  this  work  for  scholarly  merit.  It  is  clear  that  the  jurist’s  per¬ 
ception  of  the  ramifications  of  the  question  of  State  succession  requires  the  fullest 
investigation  of  the  facts  and  also  of  the  legal  situations  which  they  embody.  Obviously 
the  circumstances  vary  from  country  to  country,  and  it  is  only  when  a  thorough  investi¬ 
gation  has  been  made  that  it  is  possible  to  lift  the  analysis  above  mere  opinion  and  to 
see  the  profoundly  difficult  legal  issues  in  a  correct  perspective.  A  special  tribute 
should  be  paid  to  the  author  of  this  doctoral  thesis  because  of  the  difficulties  which  any 
researcher  into  the  subject  must  encounter  in  the  case  of  Indo-China.  Not  only  is  the 
constitutional  background  much  more  complex  in  this  instance  than  in  most  of  the 
other  instances  of  decolonization,  and  the  political  situation  obviously  more  influential 
in  the  resolution  of  the  questions  raised,  but  there  is  a  dearth  of  readily  accessible 
evidence.  It  obviously  required  detective  work  of  a  persistent  kind  for  the  author  to 
uncover  the  information  which  is  contained  in  his  work. 

The  first  part  of  the  monograph  will  be  of  interest  to  historians  as  well  as  to  lawyers. 
It  concerns  the  evolution  of  Vietnam  through  the  processes  of  French  colonization 
to  independence  and  revolution,  and  includes  discussions  on  the  relationship  of  the 
Empire  of  Annam  to  China  and  other  neighbouring  countries.  The  juridical  situation  of 
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French  Indo-China  after  the  extension  of  French  protection  over  that  country  is 
analysed  from  the  point  of  view  of  the  French  Constitutional  system.  Despite  the 
theoretical  bases  of  protection  on  which  French  control  rested,  the  evidence  is  clear 
that  Indo-China  was  treated  as  ‘our  great  Asiatic  Colony’  (p.  43),  with  the  ‘charac¬ 
teristics  of  sovereignty  remaining  in  the  last  analysis  with  the  central  power’. 

The  work  proceeds  to  analyse  the  steps  whereby  Vietnam  gained  independence, 
beginning  with  the  declaration  of  independence  of  the  Emperor  Bao-dai  on  9  March 
1945,  through  the  Agreement  of  6  March  1946  in  which  Vietnam  was  recognized 
‘as  a  free  State’,  forming  part  of  the  French  Union,  together  with  the  differing  French 
and  Vietnamese  views  on  what  this  formula  amounted  to,  to  eventual  separation 
from  the  French  Union  in  1949.  In  this  section,  beginning  on  page  72,  will  be  found  a 
valuable  analysis  of  the  juridical  nature  of  an  Associated  State,  from  which  general 
conclusions  about  association  are  possible.  In  particular  details  of  the  international 
competence  actually  exercised  by  the  Associated  State  are  revealing. 

Of  more  general  interest  is  the  analysis  of  the  Geneva  Accords  of  1954,  beginning 
on  page  125.  The  various  interpretations  of  the  legal  nature  of  the  Geneva  Declaration 
are  discussed,  and  it  is  emphasized  that  Vietnam  did  not  accept  the  Declaration. 
Attention  is  drawn  to  the  fact  that  in  a  note  to  the  Soviet  Government  on  9  April  1956 
the  British  Government  stated  that  it  could  not  agree  that  the  Government  of  the 
Republic  of  Vietnam  were  legally  obliged  to  hold  the  elections  envisaged  in  the 
Armistice  Agreement. 

On  this  subject  the  author  demonstrates  a  commendable  objectivity  drawing  atten¬ 
tion  to  the  alternative  possible  interpretations  of  the  matter,  namely  that  the  Geneva 
Accords  consist  of  a  series  of  bilateral  texts,  topped  by  a  declaration  whose  legal  nature 
is  easily  contested,  or  an  ensemble  taking  the  form  of  a  constitutive  or  semi-legislative 
multilateral  convention.  The  author  concludes  realistically  that  the  effect  of  the  Geneva 
Accords  has  been  in  practice  to  stabilize  the  respective  territorial  bases  of  North  and 
South  Vietnam  and  to  fix  their  frontiers  (p.  138). 

Respecting  the  policies  of  the  Vietnamese  Government  concerning  succession  to 
treaties  a  similar  analysis  is  made  of  the  controversies  respecting  the  treatment  of 
conventions  in  the  Accords  of  8  March  1949  between  Vietnam  and  France.  The 
Vietnamese  position  he  describes  as  nuancee.  The  Vietnamese  Government  was 
not  against  succession  in  principle,  but  only  subject  to  benefice  d’inventaire,  a  muni¬ 
cipal  law  concept  which  as  the  author  points  out  is  hardly  suitable  to  resolve  the  ques¬ 
tion  of  which  treaties  are  heritable.  The  argument  is  made  that  the  effect  of  the 
Convention  of  Pau  that  commercial  Accords  listed  should  remain  in  force  until  their 
expiration,  did  not  amount  to  a  succession  on  the  part  of  the  Associated  State  of 
Vietnam  but  only  performance  in  the  name  of  France.  The  conclusion  is  that  it  is 
erroneous  to  say  that  there  was  succession  to  commercial  treaties. 

The  examination  of  the  practice  in  matters  such  as  extradition  and  judicial  assistance 
seems  to  favour  the  ‘pick  and  choose’  policy.  This  no  doubt  reflects  administrative 
policy  but  it  does  not  assist  in  lifting  the  subject-matter  from  the  domain  of  pure 
description  into  that  of  juristic  analysis.  The  difficulties  raised  for  this  position  by  the 
Cambodian  argument  in  the  Temple  case  are  not  developed  in  the  section  concerning 
Cambodian-Vietnamese  frontier  arrangements. 

Specially  interesting  is  the  section  on  the  Mekong  River  which  has  assembled  all  of 
the  available  evidence,  without,  however,  carrying  the  matter  further  than  the  position 
reached  in  1954.  It  is  pointed  out  that  the  Indo-China  States  have  not  accepted  the 
notion  of  an  international  servitude. 
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The  work  does  not  extend  beyond  the  question  of  treaty  succession  in  the  light  of 
the  particular  historical  background  of  Vietnam  and  we  await  the  treatment  of  other 
questions  raised  by  the  break-up  of  French  Indo-China.  This  thesis,  although  more 
factual  than  analytical,  has  done  a  service  in  bringing  together  conveniently  and  in 
admirably  systematic  form  all  of  the  relevant  information.  If  there  is  any  general 
impression  to  be  gained  about  the  practice  of  Vietnam  in  the  matter  of  succession  to 
treaties,  it  is  that  opportunism  rather  than  principle  have  been  dominant,  and  that  there 
has  been  little  attention  paid  to  the  administrative  aspects  of  the  question.  A  tidy 
solution  to  the  extremely  complex  problem  of  succession  to  treaties  may  be  regarded 
as  one  of  the  indices  of  efficient  government. 

D.  P.  O’Connell 


The  Consolidated  Treaty  Series  i648-igi8.  Edited  by  Clive  Parry. 
Group  of  first  5  volumes:  Yol.  1  (1648-1649),  lv -{-468  pp. ;  Vol.  2  (1649- 
i653)>  x+5i8  PP- i  VoL  3  (1653-1655),  vii+514  PP- ;  Vol.  4  (1655-1658), 
viii+520  pp.;  Vol.  5  (1658-1660),  viii+507  pp.  Dobbs  Ferry,  New  York: 
Oceana  Publications,  1969.  Initial  price  $35  each  volume. 

Dr.  Clive  Parry,  at  the  outset  of  the  Consolidated  Treaty  Series,  which  is  designed 
to  reprint  the  texts  of  treaties  from  1648  to  1918  in  something  like  130  volumes,  warns 
us  not  to  expect  too  much  from  the  first  volumes  of  this  series.  ‘They  will’,  he  says, 
‘become  more  serviceable  to  the  reader  as  they  go  on.’  All  the  same,  he  has  decided 
not  merely  to  reprint  and  amplify  Martens  which  begins  in  1760,  but  to  go  back  to  the 
classical  starting-point  for  the  modern  system  of  States  in  1648.  The  absence  of  a 
comprehensive  and  continuous  printed  series  for  this  earlier  period,  before  1760, 
certainly  fortifies  the  argument  for  such  an  ambitious  step  back  into  the  seventeenth 
century.  The  intention,  displayed  in  the  first  five  volumes  now  published,  is  to  give 
the  texts  of  treaties  in  their  original  language,  together  with  translations  into  French 
or  English  when  these  are  available — and  if  such  translations  are  not  available,  then 
the  contents  of  the  treaty  will  be  summarized. 

It  can  be  said  at  once  that  these  volumes,  reproducing  documents  dated  1648-60,  do 
indeed  replace  the  cumbersome  folios  of  Dumont’s  Corps  universel  diplomatique  with 
compact  and  elegant  octavos.  They  also  bring  together  scattered  materials  from  other 
old  works  which  have  become  costly  or  unobtainable.  But,  for  the  period  1648-60,  the 
student  who  consults  the  Consolidated  Treaty  Series  must  be  warned  that  he  or  she 
is  getting  no  more  than  the  old  texts  and  translations  to  be  found  in  Dumont,  Londorp, 
Liinig  and  many  others.  By  the  year  1900,  however,  the  successors  of  these  great  men 
had  in  many  cases  succeeded  in  examining  the  original  treaty  documents  and  in  repub¬ 
lishing  them.  They  also  knew  where  to  find  the  best  contemporary  translations.  It  is 
therefore  disappointing  that  those  responsible  for  the  new  series  have  relied  somewhat 
too  often  on  obsolete  authorities  who  would  themselves  have  welcomed  improved 
texts  and  reliable  translations  or  summaries.  One  is  left  with  an  uncomfortable  feeling 
that,  with  a  little  extra  trouble,  these  particular  volumes  could  have  been  made 
decidedly  more  useful. 

Almost  at  the  beginning,  inevitably,  appear  the  Latin  texts  of  the  treaties  of  West¬ 
phalia,  together  with  an  English  translation  taken  from  Chalmers.  The  merit  of  this 
first  volume  lies  in  the  juxtaposition  of  the  Latin  and  English  versions.  A  defect  is  that, 
since  Vast  (1893)  and  Zeumer  (1913)  published  their  definitive  texts,  commentators 
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use  an  enumeration  of  the  clauses  of  these  immensely  complicated  treaties  which  is 
missing  in  the  Latin  given  here;  and  which  is  different  from  the  enumeration  of  the 
old  English  translations.  In  addition,  as  the  editor  recognizes,  the  English  translation 
of  the  Osnabruck  treaty  ‘unaccountably’  omits  a  rendering  of  Article  XVI  (and  indeed 
also  of  half  Article  XV).  But  it  is  equally  unaccountable  that  no  attempt  should  be 
made  here  to  remedy  the  defect,  although  at  least  a  part  of  Article  XVI  proved  to  be 
of  first-rate  importance.  To  take  another  example:  during  the  period  of  Oliver  Crom¬ 
well’s  Protectorate  the  negotiations  between  the  governments  of  Paris  and  London  are 
of  high  interest.  Volume  IV  records  the  sequence  of  Anglo-French  treaties  and  we  feel 
grateful  for  the  labour  which  makes  it  easy  to  scrutinize  one  after  the  other  so  con¬ 
veniently.  We  are  given:  first,  the  treaty  of  3  November  1655  in  a  complete  Latin 
text  from  Dumont,  and  Jenkinson’s  English  summary;  second,  Jenkinson’s  version  of 
Article  XI  only,  from  the  treaty  of  23  March  1657;  third,  the  French  version  and  Chal¬ 
mers’s  excellent  translation  of  the  treaty  of  9  May  1657;  fourth,  Jenkinson’s  version 
of  Article  I  of  the  treaty  of  28  March  1658,  together  with  some  supplementary  matter 
of  slightly  later  date.  Now  this  is  a  very  strange  amalgam,  most  of  it  useful  and  a  part 
unusable  and  inferior.  But  why?  In  the  appendices  of  W.  C.  Abbott,  Writings  and 
Speeches  of  Oliver  Cromwell,  vols.  3  and  4  (1945-7),  may  be  found  a  transcript  of  all 
these  treaties,  including  the  complete  Latin  text  of  the  treaty  of  23  March  1657,  and 
directions  where  to  find  a  French  translation — both  text  and  translation  having  been 
published  over  a  century  ago.  It  also  gives  a  more  intelligible  version  of  the  1658 
agreement  than  can  be  found  here.  Similarly,  from  the  appendix  to  Abbott’s  third 
volume  could  have  been  garnered  a  respectable  English  translation  of  the  Anglo-Dutch 
treaty  of  1654  (published  in  the  same  year),  as  well  as  of  the  famous  ‘act  of  seclusion’ 
which  complemented  it.  One  other  example  may  be  cited  of  this  perplexing  failure  to 
use  the  best  authorities.  The  agreement  of  1659  which  ended  the  long  war  between 
France  and  Spain  is  faithfully  reproduced  here  from  the  pages  of  Dumont — and  a  very 
good  text  it  is.  But  when  Vast  published  his  version  in  Les  Grands  Trades  du  regne  de 
Louis  XIV  he  also  added  the  secret  articles.  Why  should  we  have  to  make  do  with  a 
less  complete  text  of  this  vital  document  in  European  history  than  a  student  could  have 
bought  for  a  few  shillings  in  1900  ?  It  is  most  earnestly  to  be  hoped  that  future  volumes 
of  this  long  series,  which  constitutes  a  very  large  undertaking,  will  be  based  on  a 
thorough  preliminary  survey  of  the  best  texts  available  for  reproduction.  Otherwise 
we  may  be  shipwrecked  on  the  rocks  of  the  secret  treaties  of  Dover  in  1670,  and  mis¬ 
directed  in  the  fog  of  treaty-making  at  Nymegen  and  Carlovitz,  long  before  reaching 
the  possibly  better-charted  waters  of  the  eighteenth  century. 

John  Stoye 


An  Index  of  British  Treaties  noi-ig68.  By  Clive  Parry  and  Charity 
Hopkins.  3  volumes.  London:  Her  Majesty’s  Stationery  Office,  1970. 
Vol.  I:  xvi+386  pp. ;  Vols.  II  and  III:  1407  pp.  .£14  the  set. 

These  volumes  serve  as  a  complete  consolidated  index  to  the  Treaty  Series  of  the 
United  Kingdom,  which  began  in  1892.  Ehey  also  provide  a  comprehensive  guide  to 
the  treaty-making  of  the  United  Kingdom  since  its  beginnings  in  the  twelfth  century. 
However,  treaties  with  Scotland  have  been  ignored.  The  limitation  is  explained  by  the 
intention  to  present  material  which  may  still  have  ‘international  relevance’.  There  has 
been  no  attempt  to  isolate  treaties  which  are  still  in  force.  Such  a  task  would  have  been 
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very  ambitious  and  perhaps  impossible  to  accomplish  definitively.  The  contents  of 
the  Treaty  Series  provide  an  empirical  basis  for  deciding  on  the  types  of  instrument 
to  be  included  in  the  work  as  a  whole.  Items  are  not  automatically  excluded  on  the 
basis  of  relative  informality  or  the  questionable  legal  status  of  some  of  the  entities 
contracting.  The  contents  of  Aitchison’s  Treaties  and  Sanads  and  similar  materials 
have  thus  been  taken  into  account. 

The  contents  of  the  volumes  consist  of  a  preface  which  explains  the  philosophy  of 
the  index  and  the  principles  of  inclusion,  a  detailed  note  on  the  construction  and  use 
of  the  index,  an  index  of  multilateral  treaties  by  subject,  an  index  of  bilateral  treaties 
by  country  and  organization,  an  index  of  bilateral  treaties  by  subject,  and  a  chrono¬ 
logical  list  of  treaties,  1101-1968.  This  last  item  represents  the  substance  of  the  index 
and  is  of  immense  value.  Much  information  is  provided  for  each  treaty,  including  the 
places  in  which  the  text  may  be  found.  It  is  pointed  out  in  the  preface  that  the  index 
is  not  necessarily  complete,  ‘though  it  is  as  complete  as  the  time  available  for  its  con¬ 
struction  can  make  it’.  Dr.  Parry  and  Mrs.  Hopkins  have  provided  an  excellent  work 
of  reference  and  deserve  the  gratitude  of  lawyers,  men  of  government  and  historians. 
Within  the  economic  framework  of  contemporary  publishing,  the  outcome  is  not 
unreasonably  expensive  (though  some  will  say  it  is)  and  the  production  is  serviceable 
if  not  actually  elegant.  The  work  is  not,  by  the  way,  an  official  compilation. 

What  is  offered  is  a  work  of  reference  of  a  particular  character  and  it  should  be  judged 
on  that  basis  and  not  from  the  point  of  view  of  the  medievalist  or  of  the  diplomatic 
historian.  There  are,  even  so,  some  minor  points  of  criticism  with  regard  to  the  execu¬ 
tion  of  the  work.  The  indices  of  subjects  refer  only  to  the  matters  referred  to  in  the 
titles  of  treaties  in  the  chronological  list.  This  limitation  is  made  clear  (p.  ix),  but  it  is 
a  pity  that  some  attempt  was  not  made  to  refer  at  least  to  the  contents  of  some  of  the 
more  recent  and  more  significant  instruments.  Thus,  for  example,  in  the  index  to 
multilateral  treaties  the  references  to  Bessarabia  do  not  include  the  Roumanian  Peace 
Treaty  of  1947.  Since  the  object  is  to  provide  a  useful  tool,  greater  attention  could  have 
been  paid  to  the  material  of  the  period  1944  onwards.  In  the  same  general  vein,  it  is 
obviously  helpful  if  exchanges  of  letters  are  linked  to  all  later  and  related  exchanges. 
It  is  not  clear  that  this  has  been  done.  For  example,  the  references  to  the  exchanges 
known  as  the  Simonstown  Agreement  of  1955  do  not  extend  to  later  exchanges  of 
notes  concerning  implementation  of  the  agreements.1  In  another  connection,  whilst  the 
Protocol  of  the  Berlin  Conference,  signed  on  2  August  1945,  and  the  Declaration  on  the 
defeat  of  Germany,  signed  on  5  June  1945,  are  included,  the  Final  Declaration  of 
the  Geneva  Conference  of  1954  is  not.  The  explanation  may  be  an  unnecessarily  exclu¬ 
sive  reliance  upon  the  contents  of  the  Treaty  Series,  and  thus  an  occasional  divorce 
from  the  more  sovereign  principle  of  present-day  utility. 

No  doubt  the  first  working  models  of  the  compass  and  the  telescope  had  their  critics 
and  the  central  fact  is  that  Dr.  Parry  and  Mrs.  Hopkins  have  designed  and  effected  a 
navigational  aid  of  the  first  importance  for  lawyers  and  others.  In  view  of  the  incidence 
of  State  succession,  the  work  will  be  of  considerable  interest  in  the  countries  of  the 
Commonwealth . 

Ian  Brownlie 


1  See  Cmnd.  9520. 
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Human  Rights  in  National  and  International  Law.  Edited  by  A.  H.  Robert¬ 
son.  Manchester:  University  Press;  Dobbs  Ferry,  New  York:  Oceana 
Publications,  1968.  Reprinted  1970.  xvi+396  pp.  -£3-60. 

This  is  a  reprint  of  the  proceedings  of  the  Second  International  Conference  on  the 
European  Convention  on  Human  Rights  held  in  Vienna  in  1965.  The  reports  presented 
to  the  Conference  focus  on  the  questions  of  the  relationship  of  national  and  international 
law  raised  by  the  Convention.  The  reports  are  of  a  high  quality  and  add  a  great  deal 
both  to  the  literature  on  this  aspect  of  the  Convention  and  also,  in  some  cases,  to  the 
literature  on  the  relationship  of  national  and  international  law  generally. 

This  last  statement  is  true,  for  example,  of  the  report  by  Professor  Sorensen  in 
which  he  stresses  the  remarkable  developments  within  the  European  Communities, 
particularly  through  the  Costa  case  and  the  application  of  Article  177,  strengthening 
the  obligations  of  member  States  to  comply  within  their  municipal  law  systems  with 
their  international  law  obligations.  Professor  Sorensen  sees  these  developments  as  a 
hopeful  precedent  for  international  law  generally.  It  may  be,  however,  that  the  special 
quasi-federal  nature  of  the  Communities  provides  the  natural  framework  for  such 
developments.  Thus  even  as  close  a  neighbour  to  the  Treaty  of  Rome  as  the  European 
Convention  on  Human  Rights  is  still  to  be  seen  in  terms  of  the  traditional  doctrines 
of  adoption  and  transformation  of  law  as  far  as  its  application  in  the  municipal  legal 
systems  of  the  contracting  parties  is  concerned  and  lacks  a  provision  similar  to  Article 
177  which  would  ensure  some  uniformity  of  meaning  for  the  provisions  therein.  Nor 
is  there  much  immediate  likelihood  of  the  European  Court  of  Human  Rights  changing 
this  situation.  It  is  neither  so  well  established  nor  so  well  endowed  with  powers  as  the 
Communities’  Court;  nor  is  there  as  much  justification  in  the  Human  Rights  Conven¬ 
tion  as  there  is  in  the  Treaty  of  Rome  to  permit  a  decision  as  momentous  as  that  in  the 
Costa  case.  If  this  last  statement  emphasizes  a  limitation  of  the  Convention,  it  is  as 
well  to  refer  next  to  the  report  by  Professor  Buergenthal  comparing  the  interpretation 
at  Strasbourg  and  in  municipal  courts  of  the  Convention’s  guarantee  of  the  rights  of 
the  individual  in  court  proceedings.  This  presents  quite  an  encouraging  picture  of  the 
effectiveness  of  the  Convention  in  those  States — particularly  West  Germany — in 
which  it  has  direct  application.  The  contrast  with  a  State  such  as  the  United  Kingdom 
in  which  the  Convention  cannot  be  relied  upon  in  the  local  courts  and  in  which  few 
solicitors  have  more  than  a  very  vague  idea  of  its  meaning  is  striking.  Other  contribu¬ 
tions  include  reports  by  Professor  van  der  Meersch  on  the  question  whether  the  Con¬ 
vention  has  the  force  of  ordre  public  in  municipal  law  and  by  Mr.  Fawcett  on  recent 
developments  in  the  protection  of  human  rights  on  a  universal  basis. 

D.  J.  Harris 


The  Inter-American  Commission  on  Human  Rights.  By  Anna  P.  Schreiber. 
Leyden:  A.  W.  Sijthoff,  1970.  187  pp.  D.F1.  19. 

The  blow  dealt  to  the  international  protection  of  human  rights  in  the  Americas  by 
the  shelving  of  the  project  for  a  draft  Convention  on  Human  Rights  at  Santiago  in  1959 
(which  will  prove  to  have  been  only  temporary  if  the  1969  American  Convention  on 
Human  Rights  comes  into  force),  was  at  the  time  softened  somewhat  by  the  creation 
of  the  Inter- American  Commission  on  Human  Rights.  If  the  powers  given  to  the  Com¬ 
mission  were  scarcely  such  as  to  equip  it  for  any  giant-killing  feats,  they  have  none 
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the  less  been  acted  upon  in  such  a  way  as  to  make  the  Commission  something  more  than 
a  mouse.  Certainly,  the  Commission  merits  the  attention  given  to  it  in  this  very 
competent  study  of  its  work. 

From  the  start  the  Commission  has  staked  out  for  itself  the  power  to  conduct 
investigations  into  the  protection  of  human  rights  in  States  members  of  the  Organization 
of  American  States  (O.A.S.),  and  it  has  been  its  action  under  this  heading,  which  has 
resembled  somewhat  that  of  the  private  International  Commission  of  Jurists,  that  has, 
together  with  its  remarkable  part  in  the  Dominican  civil  war  in  1965,  done  most  to 
justify  the  Commission’s  existence.  If  its  requests  for  co-operation  from  States  have 
sometimes  met  with  a  closed  door,  this  has  at  least  illustrated  the  gap  that  has  commonly 
been  thought  to  exist  between  rhetoric  and  reality  in  some  of  the  States  within  its 
jurisdiction.  Similarly,  such  investigations  as  the  Commission  has  been  able  to  make 
have  confirmed  a  long-standing  impression  that  the  immediate  task  is  to  eliminate 
violations  of  interests  the  protection  of  which  is  normally  regarded  as  being  beyond 
question  rather  than  to  apply  more  refined  notions  of  what  should  be  guaranteed  under 
a  perfect  Bill  of  Rights. 

The  present  book  pre-dates  the  recent  American  Convention  on  Human  Rights. 
If  the  Convention  comes  into  force,  the  Commission  will,  formally  at  least,  be  replaced 
by  a  Commission  of  the  same  name  and  size  but  with  more  extensive  powers.  Whatever 
the  future  of  the  existing  body,  the  present  study  will  remain  instructive.  It  provides 
a  full  and  candid  account  of  the  work  of  the  Commission,  the  value  of  which  is 
enhanced  by  the  light  which  is  thrown  upon  the  practical  difficulties  that  the  Commis¬ 
sion  has  encountered. 

D.  J.  Harris 

Economic  World  Order?  A  Basic  Problem  of  International  Economic  Law. 
By  Georg  Schwarzenberger.  Manchester:  University  Press;  Dobbs 
Ferry,  New  York:  Oceana  Publications,  1970.  xii  +  159  pp.  (including 
Appendices  and  Index).  ^2-40. 

This  book  is  one  of  the  Melland  Schill  Series,  each  of  which  comprises  the  text  of 
five  lectures  organized  in  accordance  with  an  arrangement  described  in  a  Foreword 
by  Professor  B.  A.  Wortley.  Its  theme  is  the  relevance  of  the  relationship  of  law  and 
order  to  international  economic  law.  To  this  end  Professor  Schwarzenberger  poses 
the  ‘primary  problem’  whether  ‘an  effective  world  order’  exists  ‘on  which  international 
economic  law  may  securely  rest  ?’  The  terse  reply  to  this  question  might  well,  of  course, 
be  ‘no’,  but  evidence  may  be  offered  to  suggest  a  fuller  answer  which  is  not  quite  such 
an  unqualified  negative. 

This  main  inquiry  demands,  by  inference,  a  secondary  investigation — what  suffices 
for  ‘an  effective  world  order’  ?  The  answer  to  this  must  be  a  general  pattern  of  inter¬ 
state  relations  in  which  consistency  of  conduct  is  so  pronounced  that  it  has  become 
clear  that  there  has  evolved  a  genuine  legal  order  among  the  powers  and  not  merely 
‘an  international  quasi-order’.  For  the  author  recognizes,  at  the  outset  of  his  exposition, 
that  international  economic  law  is  ‘reasonably  remote  from  the  centre  of  world  power 
politics’.  And  he  concedes  the  ‘primacy  of  politics  over  economics’  which  he  admits 
‘applies  as  much  to  international  society  as  to  national  communities  in  a  power-ridden 
world’.  This  being  so,  he  eventually  accepts  that  ‘one  conclusion  appears  inescapable 
.  .  .  that  no  international  legal  order  in  the  economic  field  can  be  stronger  than  the 
political  order  which  conditions  it’. 

I  i 
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It  may,  of  course,  be  suspected  that  the  primacy  of  politics  over  economics  is,  to 
a  large  extent,  only  an  appearance — that  the  reality  is,  at  least  in  part,  the  reverse. 
But  positive  norms  or  rules,  laying  down  standards  and  commitments  relating  to 
financial,  commercial  and  social  matters  are  hardly  likely  to  operate  in  the  absence  of 
reasonable  political  stability.  Consequently  Professor  Schwarzenberger  examines  ‘the 
problem  of  economic  world  order’  successively  through  the  evolutionary  stages  of 
modern  international  society.  There  are,  according  to  the  author,  two  main  stages. 
Prior  to  1919  States  belonged  to  an  ‘unorganised  international  society’.  Subsequently 
an  ‘organised  international  society’  has  emerged  and,  indeed,  two  ‘confederate  inter¬ 
national  societies’  have  been  evolved,  the  first  during  the  era  of  the  League  of  Nations 
and  the  second  during  that  of  the  United  Nations. 

Professor  Schwarzenberger  takes  the  view  that  both  unorganized  and  organized 
international  societies  have  been  conditioned  by  the  current  distribution  of  military 
and  economic  power,  and  by  the  motivation  of  particular  States  and  groups  of  States. 
He  suggests  that  before  1914  two  significant  factors  in  determining  how  the  world 
order  should  work  in  practice  were  the  British  navy  and  the  financial  sway  of  the  city 
of  London,  these  being  gradually  matched  by  the  rising  strength  of  the  U.S.A.,  and 
complemented  by  concentrations  of  centralized  power  in  ‘multi-national  agglomera¬ 
tions  such  as  the  Ottoman,  Austro-Hungarian  and  Russian  empires  and  the  colonial 
empires  of  the  [other]  western  powers’.  Notions  such  as  ‘a  predestined  harmony  of 
economic  interests’  deriving  from  economic  laissez-faire,  and  the  supposed  existence 
of  economic  and  commercial  rights  and  freedoms  based  on  the  ideas  of  natural  law 
were  actually  refuted  by  the  conduct  of  the  powers  in  the  period  of  unorganized  inter¬ 
national  society.  Nor  is  there,  according  to  the  author,  any  real  evidence  of  jus  cogens 
in  the  customary  international  law  of  that  time.  Such  imaginary  rights  as  access  and 
navigation  by  upper  riparian  States  did  not  exist;  advantages  of  this  sort  had  to  be  pur¬ 
chased  and,  if  obtained,  rested  on  a  consensual  arrangement.  Even  piracy  or  slave¬ 
trading  could  have  been  legalized  between  or  among  contracting  powers  minded  to 
conclude  treaties  to  such  effect. 

To  have  rules  which  cannot  be  modified  by  any  one  power  or  even  changed  at  will 
between  two  or  among  a  few  States,  may  well  be  a  sign  that  law  and  order  are  gaining 
ground.  With  the  emergence  of  the  League  of  Nations  the  ‘world  settled  down  to 
practices  of  growing  protectionism  and  autarchism’  but  there  were  some  ‘six  attempts 
to  create  potential  international  jus  cogens  in  the  economic  field  under  the  auspices  of’ 
this  organization,  these  six  concerning  slavery,  traffic  in  women,  obscene  publications, 
manufacture  and  distribution  of  dangerous  drugs,  counterfeiting  currency  and  the 
arms  trade.  Some  of  the  resultant  treaties  produced  common  provisions  in  municipal 
law.  Nevertheless,  the  author  doubts  whether  they  occasioned  an  international  economic 
jus  cogens,  largely  because  the  contracting  parties  were  free  to  exclude  the  operation  of 
their  commitments  from  certain  places,  and  were  allowed  to  make  various  reservations, 
and  could  denounce  the  treaties  at  will  (albeit  in  accordance  with  a  prescribed  pro¬ 
cedure).  Moreover  conventions  do  not  create  even  a  consensual  jus  cogens  if  the  con¬ 
tracting  parties  ‘are  allowed  to  make  subsequent  inter  se  arrangements,  modifying  or 
abrogating  their  multilateral  obligations’. 

The  League  of  Nations  was  primarily  a  security  organization.  In  the  furtherance 
of  this  essay  the  Covenant  of  the  League  contained  the  mandatory  rule  laid  down  by 
paragraph  1  of  Article  16,  embodying  a  commitment  upon  every  member  to  sever 
‘all  trade  or  financial  relations’  with  any  power  which  had  resorted  to  acts  of  war 
against  another  member,  and,  likewise,  to  prohibit  ‘all  intercourse  between’  its  own 
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nationals  and  those  of  a  Covenant-breaking  party.  Yet  experience  showed  that  these 
undertakings  were  treated  as  merely  discretionary  and  indeed  almost  as  optional.  In 
the  result  the  economic  sanctions  taken  by  members  of  the  League  failed  to  secure  other 
members  against  the  effects  of  aggression.  So  slight  was  the  economic  and  political 
structure  of  the  first  attempt  in  the  modern  world  in  making  an  organized  international 
society. 

Economic  sanctions  were  envisaged  in  the  United  Nations  Charter  and  have  been 
somewhat  haphazardly  and  inconsistently  applied  by,  or  with  the  authority  of,  this 
later  organization.  They  have,  as  yet,  proved  almost  totally  ineffective.  This  is  so  despite 
the  fact  that  on  the  face  of  the  commitments  in  the  Charter,  the  United  Nations  might 
appear  to  be  quantitatively  a  considerable  advance  on  the  League.  There  is  a  great 
deal  in  the  Charter  about  economic  and  social  matters,  and  about  human  rights  and 
fundamental  freedoms.  A  principle  of  the  self-determination  of  peoples  is  included  in 
the  Charter  and  has  given  rise  to  the  subsequent  formulation  of  what  looks  like  a 
definite  legal  right.  Not  surprisingly,  therefore,  Professor  Schwarzenberger  devotes 
by  far  the  longest  chapter  of  this  book  to  ‘the  problem  of  world  order  in  the  United 
Nations  era’.  As  he  is  dealing  mainly  with  economic  and  social  affairs  the  functioning 
of  the  Security  Council  is  indirect,  but  its  now  notorious  inadequacies  and  ineptitude 
have  been  complemented  by  a  corresponding  exercise  on  the  part  of  the  General 
Assembly  by  way  of  verbose  resolutions.  Although  a  number  of  States  appear  to  treat 
the  content  of  the  resolution  on  Permanent  Sovereignty  over  Natural  Resources, 
adopted  in  December  1962,  and  reaffirmed  in  1966,  as  ‘international  jus  cogens’ ,  Pro¬ 
fessor  Schwarzenberger,  in  some  seven  pages  of  devastating  clarity,  demonstrates  not 
only  the  ambiguity  but  also  the  futile  verbosity  of  much  of  this  declaration. 
Finally,  turning  his  attention  to  the  new  United  Nations  ventures  ‘in  the  codification 
and  development  of  international  law’  by  way  of  multilateral  conventions,  the  author 
reveals  that  even  where  the  new  organization  has  secured  tangible  success  there  is 
rather  more  quantity  than  quality  in  the  outcome  of  its  efforts. 

Some  of  the  conventions  promoted  by  the  United  Nations  have  been  little  more  than 
incidents  of  what  had  been  secured  previously.  Real  developments  have  occurred  with 
codification  of  the  law  of  the  sea  and  some  effective  tidying  has  been  done  in  the  Vienna 
Convention  on  Consular  Relations  of  1963.  On  the  other  hand,  treaties  dealing  with 
nuclear  weapons  and  activities,  which  are  a  serious  hazard  to  the  whole  world,  are 
neither  comprehensive  nor  designed  to  be  permanent.  And  while  the  Universal 
Declaration  of  Human  Rights  of  1948  looks  impressive,  the  Covenants  of  1966,  con¬ 
cocted  to  turn  its  various  platitudes  into  actual  commitments,  resile  from  some  of  the 
aspirations  previously  expressed.  ‘Gone’,  writes  the  author,  ‘are  the  rights  to  a  free 
choice  of  employment,  to  protection  against  unemployment  and  to  protection  against 
arbitrary  deprivation  of  property.  Besides  this,  developing  countries,  although  enjoined 
to  pay  “due  regard  to  human  rights  and  their  national  economy” — the  one  is  likely 
to  cancel  out  the  other — are  expressly  authorised  to  discriminate  against  non¬ 
nationals.’  Furthermore,  repetitive  denunciations  of  slavery  and  the  slave  trade  seem 
like  almost  cynical  evasions  when  nothing  at  all  is  done  to  deal  with  labour  requisitioned 
or  forced  by  governments. 

Realistic  and  thorough  are  the  best  description  of  the  five  chapters  of  this  book. 
Realistic  because  it  evaluates  the  content  of  doctrines  and  conventions,  the  substance 
of  resolutions  and  activities.  Thorough  because  it  really  examines  a  very  considerable 
subject-matter  in  just  over  sixty  pages  of  text.  The  book  is  concerned  with  world  law 
and  order,  not  with  regional  or  local  matters;  and  it  is  concerned  with  activity  rather 
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than  the  institutions  through  or  from  which  proposed  commitments  are  formulated. 
It  is  adequately  indexed  and  heavily  reinforced  with  appendices — including  passages 
from  the  League  Covenant  and  the  United  Nations  Charter,  the  whole  text  of  the 
Vienna  Convention  on  Consular  Relations,  and  the  texts  of  the  Convention  on  Transit 
Trade  of  Land-Locked  States  of  1965,  and  the  International  Covenant  on  Economic, 
Social  and  Cultural  Rights  of  1966.  Appendix  6  comprises  tables  of  dates  of  ratification, 
accession  or  notification  of  succession  to  the  various  multilateral  conventions  discussed 
in  the  text. 

D.  J.  Latham  Brown 


International  Law  and  Order.  By  Georg  Schwarzenberger.  London: 
Stevens  &  Sons,  1971,  xxiii-l-264  pp.+34  pp.  (Appendices  and  Indexes). 

£575- 

In  1885  the  reviewer  of  a  newly  published  book  on  international  law  observed  that 
the  author  had  ‘wisely  omitted  to  give  specific  references,  which  might  be  learnt  by 
heart  [by  the  student]  and  used  to  make  a  false  show  of  verified  knowledge’.  If  today 
the  reviewer  of  such  a  work  might  be  less  charitable  Professor  Schwarzenberger  can 
surely  claim  to  have  played  his  part  in  bringing  about  the  change.  The  essays  in  the 
present  volume,  many  of  which  have  already  been  published  elsewhere,  provide  a 
further  demonstration  of  their  author’s  impatience  with  the  unsubstantiated  proposi¬ 
tion  and  devotion  to  the  inductive  approach  to  international  law. 

The  strengths  of  Professor  Schwarzenberger’s  method  appear  with  particular  clarity 
in  the  essays  on  the  most-favoured  nation  standard  in  British  practice,  the  doctrine 
of  abuse  of  rights  and  the  concept  of  international; ms  cogens.  For  the  last  two  he  finds 
the  evidence  to  be  very  scanty.  The  same  hardheaded  approach  to  evidence  is  to  be 
found  in  the  first  appendix  in  which  the  author  has  collected  his  newspaper  correspond¬ 
ence  on  topical  questions  of  international  law.  Thus  in  a  Times  letter  of  1950  Lauter- 
pacht  is  taken  to  task  for  suggesting  that  a  new  government  has  a  legal  right  to  be 
recognized,  and  in  a  letter  of  the  following  year  one  of  Professor  Schwarzenberger’s 
graduate  students,  who  had  sought  to  demonstrate  the  legality  of  the  Anglo-Iranian 
oil  nationalization,  is  interred  beneath  a  mountain  of  contrary  evidence. 

If  a  scrupulous  examination  of  the  evidence  is  the  hallmark  of  Professor  Schwarzen¬ 
berger’s  discussion  of  the  lex  lata ,  his  observations  de  lege  ferenda  are  stamped  with 
an  unsentimental  understanding  of  how  States  behave.  Thus  the  attraction  of  an 
approach  to  treaty  interpretation  based  on  a  search  for  the  parties’  intentions  is 
countered  with  a  reminder  of  the  importance  of  clear  and  simple  principles  in  a  system 
which  relies  largely  on  auto-interpretation  (though  whether  in  fact  the  principles  of 
the  Vienna  Convention  are  as  clear  as  Professor  Schwarzenberger  suggests  is  open  to 
question).  Again,  the  possibility  of  abuse,  always  a  danger  with  vague  principles  in  a 
decentralized  system,  is  advanced  in  criticism  of  the  provisions  on  rebus  sic  stantibus 
and  jus  cogens  in  the  Vienna  Convention.  It  is  perhaps  surprising  that  with  such  a 
healthy  appreciation  of  the  dangers  of  nebulous  principles  Professor  Schwarzenberger 
does  not  in  his  essay  on  the  Eichmann  affair  reject  more  decisively  the  principle  of 
‘inexigibility  of  law  abidance’,  advanced  by  Professor  Silving  to  justify  Eichmann’s 
seizure  from  Argentina. 

The  author’s  realism  encompasses  the  behaviour  of  scholars  as  well  as  of  States.  He 
contrasts  the  work  of  the  independent  scholar  with  that  of  his  colleague  with  some 
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governmental  or  other  commitment,  whose  work  must  be  assessed  for  what  it  is,  an 
adversary  presentation,  complying  with  the  standards  of  scholarship  only  so  far  as 
his  commitment  allows.  Professor  Schwarzenberger’s  newspaper  contributions  are  of 
course  an  excellent  example  of  the  role  the  independent  scholar  can  play  in  publicly 
challenging  those  with  axes  to  grind.  Another  aspect  of  scholarly  objectivity  considered 
is  the  part  played  by  mental  images  of  the  world  in  creating  the  framework  of  assump¬ 
tions  from  which  scholarly  work  proceeds.  Any  teacher  of  international  law  will  testify 
to  the  wholly  inadequate  set  of  assumptions  on  which  most  students  try  to  build  their 
understanding  of  international  law  and  all  who  attend  conferences  will  surely  agree 
with  the  author’s  shrewd  observation  that:  ‘evidence  of  strength  of  feeling  or  loss  of 
temper  in  academic  discussions  is  another  sign  that  the  hunt  for  hidden  images  is 
likely  to  be  successful’  (p.  255). 

More  than  once  Professor  Schwarzenberger  notes  that  not  all  the  international 
lawyer’s  problems  can  be  solved  by  the  inductive  method.  For  example,  in  his  dis¬ 
cussion  of  the  legality  of  nuclear  weapons  tests  on  the  high  seas  under  customary 
international  law  he  observes  that  striking  the  appropriate  balance  between  the  prin¬ 
ciple  of  freedom  of  the  seas  and  the  principle  of  good  neighbourliness  rests  ultimately 
on  the  application  of  some  metalegal  value.  But  elsewhere  the  limitations  of  legal 
positivism  are  perhaps  insufficiently  acknowledged.  To  judge  by  his  comments  on  the 
Reparations  case  the  author  is  unwilling  to  see  the  International  Court  exercise  a  very 
creative  role.  But  can  such  a  position  really  be  defended  when  solutions  to  problems 
are  often  required  before  much  State  practice  has  appeared?  To  the  reviewer  at  least 
the  rather  narrow  attitude  towards  customary  international  law  adopted  by  the  Inter¬ 
national  Court  in  the  North  Sea  Continental  Shelf  and  Barcelona  Traction  cases  has 
little  to  commend  it. 

Likewise  the  distinction  between  the  ‘is’  and  the  ‘ought’  is  sometimes  more  blurred 
than  Professor  Schwarzenberger  recognizes.  In  international  law  it  is  often  a  mistake 
to  try  to  draw  too  sharp  a  distinction  between  law  and  politics.  Since  customary  inter¬ 
national  law  rests  on  State  practice,  changes  in  the  practice  of  groups  of  States  always 
merit  attention,  as  possibly  representing  changes  in  the  law.  For  this  reason  declara¬ 
tions  of  the  LTnited  Nations  General  Assembly,  though  not  legislative  acts,  cannot 
simply  be  dismissed  as  devoid  of  legal  consequence,  or  relegated  to  the  realm  of  ‘power 
politics  in  disguise’.  An  awareness  of  the  political  background  of  international  law 
should  not  only  make  us  sensitive  to  the  frequent  opportunistic  abuse  of  the  language 
of  the  law,  but  also  heighten  our  awareness  of  the  impact  of  political  demands  upon 
legal  change. 

The  essay  on  the  forms  of  sovereignty  illustrates  a  positivistic  shortcoming  of  a 
rather  different  sort.  An  exercise  in  analytical  jurisprudence  of  a  strongly  Austinian 
kind,  the  essay  rests  on  an  unsatisfactory  distinction  between  positive  and  negative 
sovereignty.  Moreover,  the  notion  that  when  two  States  make  a  treaty  each  acquires  the 
right  to  command  the  behaviour  of  the  other,  has  a  very  odd  look  about  it.  Surely 
Professor  Hart  has  taught  us  how  and  why  we  can  analyse  legal  relationships  without 
Austin’s  unfortunate  metaphor. 

As  well  as  those  already  mentioned,  there  are  three  essays  on  law  and  order  and  two 
on  the  law  of  war.  One  of  the  latter  requires  a  little  more  updating:  mention  of  Presi¬ 
dent  Nixon’s  recent  reversal  of  the  United  States  position  on  biological  weapons 
really  needs  to  be  transferred  from  the  footnote  on  p.  200  to  the  text  of  p.  175. 

J.  G.  Merrills 
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Res  Baltica.  A  Collection  of  Essays  edited  by  Adolf  Sprudzs  and  Armins 
Rusis.  Leyden:  A.  W.  Sijthoff,  1968.  303  pp.  No  price  stated. 

This  is  a  collection  of  essays  published  in  honour  of  the  memory  of  Dr.  Alfred  Bil- 
manis,  a  Latvian  diplomat.  Professor  Loy  W.  Henderson,  former  United  States 
Ambassador  and  Director  of  the  Centre  for  Diplomacy  and  Foreign  Policy  (the 
American  University),  wrote  the  Preface  to  the  volume  and  Adolf  Sprudzs  contributed 
the  leading  article  on  Dr.  Bilmanis’s  distinguished  diplomatic  career.  Some  of  the 
articles  are  of  a  purely  political  character  and  are  not  of  primary  interest  to  international 
lawyers.  There  are,  however,  a  number  of  papers  which  contain  extremely  valuable 
material  on  international  law  in  relation  to  the  Baltic  States  such  as  those  by  Umars 
Bekeris  (Foreign  Nationalisation)  or  S.  Prakash  Sinha  (Self-Determination  in  Inter¬ 
national  Law  and  its  Application  to  the  Baltic  Peoples). 

Of  particular  interest  are  two  papers  by  George  Ginsburgs  dealing  with  State 
succession.  In  the  first  of  these  papers  the  author  discusses  Soviet  literature  concerning 
the  impact  of  the  law  of  State  succession  on  the  nationality  of  inhabitants  of  the  ter¬ 
ritory  ‘blessed’  with  a  new  sovereign.  Soviet  writers  agreed  that  this  problem  must  be 
resolved  in  conformity  with  principles  of  international  law  and  the  demands  of 
democracy.  Voluntary  choice  of  the  people  transferred  to  a  new  sovereign  must  under¬ 
lie  the  change  in  their  legal  status.  There  can  be  no  automatic  transfer  and  the  wishes 
of  the  people  must  be  ascertained  in  accordance  with  the  tenets  of  self-determination. 
So  much  for  theory.  The  author  then  describes  in  dramatic  terms  the  imposition 
from  above  of  communist  governments  on  the  Baltic  States  and  their  incorporation  into 
the  U.S.S.R.  followed  by  Soviet  legislation  which  (in  the  author’s  view)  left  the 
peoples  of  these  States  choiceless  in  the  matter  of  their  nationality.  In  the  second 
article  George  Ginsburgs  deals  with  Soviet  views  on  the  law  of  State  succession  with 
regard  to  treaties  (the  case  of  the  Baltic  States).  The  main  part  of  this  paper  is  concerned 
with  the  repudiation  by  the  U.S.S.R.  of  the  theory  of  ‘acquired  rights’  enjoyed  by 
foreigners  in  territory  absorbed  into  the  Soviet  federation.  The  author  shows  that 
Soviet  theory  and  practice  relegated  the  theory  of  acquired  rights  to  the  level  of  muni¬ 
cipal  law  denying  it  any  status  within  the  realm  of  international  law.  It  may  be  observed 
that  the  U.S.S.R.  is  not  the  only  State  to  do  so. 

Charles  Henry  Alexandrowicz 


Legal  Limits  on  the  Use  of  Chemical  and  Biological  Weapons.  By  A.  V.  W. 
Thomas  and  A.  J.  Thomas.  Dallas:  Southern  Methodist  University  Press, 
i97°-  35°  PP-  $IQ- 

The  expressed  purpose  of  this  work  is  ‘to  present  an  accurate,  comprehensive,  and 
systematic  statement  of  the  development  of  the  present  status  of  international  law  as 
it  relates  to  chemical  and  biological  warfare’.  Part  I  (pp.  3-103)  treats  of  the  conven¬ 
tional  international  law  upon  the  subject  while  Part  II  has  the  title  ‘CB  Weapons  and 
other  sources  of  international  law’;  (pp.  135-250).  There  are  sixty-five  pages  of  notes. 

In  chapter  I  there  is  an  exposition  of  the  nature  and  use  of  chemical  and  biological 
weapons.  The  nature  of  chemical  warfare  is  thus  expressed:  ‘.  .  .  the  use  of,  and  the 
defense  against,  chemical  compounds,  smoke  and  incendiary  materials  which  are 
intentionally  disseminated  to  reduce  man’s  military  effectiveness’  (p.  3).  The  concept 
of  biological  warfare  is  analysed  in  these  terms:  ‘  ...  the  deliberate  dissemination  of 
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pathogenic  microorganisms  or  their  toxic  products  to  produce  noneffectiveness  or 
death  of  a  military  or  civil  population,  or  to  bring  about  the  destruction  of  an  animal 
population,  or  the  destruction  of  food  crops  or  other  vegetation,  or  to  cause  the 
deterioration  of  material’  (p.  16). 

The  authors,  after  discussing  the  nature  and  use  of  the  various  devices  and  their 
effects,  arrive  at  ‘the  legal  factors  governing  the  use  of  chemical  and  biological  weapons’. 
This  topic,  for  which  the  reader  has  waited  with  some  patience,  concludes  with  the 
somewhat  stilted  observation:  ‘As  any  weapon,  even  the  most  conventional  rifle,  can 
be  used  in  an  illegal  manner,  the  makers  of  any  decision  as  to  whether  or  not  resort 
can  legally  be  had  to  CB  agents  must,  in  addition,  review  the  elements  of  time,  place 
and  circumstance’  (p.  38).  This  topic  is  disposed  of  in  less  than  half  a  page  and  receives 
no  added  interest  to  the  jurist  by  the  opening  statement  (p.  37):  ‘A  final  factor  in  any 
decision  to  employ  chemical  or  biological  weapons  will  be  the  decision-makers’  views 
of  the  legality  of  resort  to  such  weapons.’ 

Having  regard  to  the  undoubted  importance  and  relevance  of  the  subject  of  the  work 
to  contemporary  State  practice,  the  debates  surrounding  the  Geneva  Gas  Protocol  of 
1925  and  its  interpretation,  and  the  current  developments  in  the  Conference  of  the 
Eighteen-Nation  Committee  on  Disarmament  in  Geneva,  the  conclusions  reached 
by  the  authors  in  the  concluding  chapter  (pp.  246-50)  border  on  the  disappointing: 
‘.  .  .  it  can  be  concluded  that  all  nations  are  legally  bound  by  either  treaty  or  custom  to 
refrain  from  resort  to  chemical  and  biological  agents,  or  some  of  them,  in  war.  To  make 
this  statement  is  not  in  reality  to  say  very  much,  for  a  good  lawyer  before  an  unbiased 
international  tribunal  acting  on  behalf  of  a  defendant  client  who  had  or  a  plaintiff 
who  had  not  resorted  to  the  use  of  chemical  or  biological  weapons  could  win  or  lose 
his  case  with  equal  ease’  (p.  246). 

One  can  but  agree  with  the  first  part  of  the  passage,  but  as  to  the  remainder,  whatever 
its  precise  legal  significance  may  be,  it  does  not  lead  us  to  reflect  upon  the  true  dimen¬ 
sions  of  this  really  important,  difficult  and  stimulating  legal  subject.  The  student  of 
the  law  of  war  has  yet  to  see  that  patient,  erudite,  exhaustive,  legal  analysis  of  the  subject 
that  it  so  certainly  demands. 

G.  I.  A.  D.  Draper 

Theorie  and  Realitat  von  Biindnissen:  Heinrich  Lammasch,  Karl  Renner  und 
der  Zweibund  (1887-1914).  By  Stephan  Verosta.  Vienna:  Europa  Ver- 
lag,  1971.  660  pp.  No  price  stated. 

This  is  a  large  and  discursive  work.  Its  purpose  is  to  show  how  the  Austro-German 
alliance  of  1879  was  turned  to  the  service  of  war  in  1914,  although  many  considerations, 
including  the  European  support  given  to  movements  for  the  peaceful  settlement  of 
international  disputes  as  well  as  the  interests  of  the  Dual  Monarchy  itself,  militated  in 
the  other  direction.  Heinrich  Lammasch  and  Elarl  Renner  serve  to  focus  these  con¬ 
siderations.  Their  views  thus  form  a  second  theme  of  the  book.  A  third  theme  is  the 
mistaken  direction  given  to  Austro-Hungarian  foreign  policy  in  1908-9. 

Heinrich  Lammasch  was  an  international  lawyer,  professor,  delegate  of  the  Dual 
Monarchy  at  the  Hague  Peace  Congresses,  a  member  of  the  Permanent  Court  of 
Arbitration  at  The  Hague,  the  last  Minister  President  of  the  Monarchy  and  its  repre¬ 
sentative  in  the  negotiations  at  St.  Germain.  The  book  opens  with  an  account  of  this 
unobtrusively  distinguished  man.  He  stood  close  to  Franz  Ferdinand  and  on  several 
occasions  proffered  advice  to  him  on  foreign  policy.  Indeed,  Professor  Verosta  makes 
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a  strong  case  for  his  being  the  decisive  influence  with  the  heir  to  the  throne  on  this 
subject.  Lammasch  was  the  proponent  of  reconciliation  with  Serbia  and  the  return, 
if  possible,  to  the  policy  of  co-operation  with  Great  Britain  that  had  been  so  profitable 
to  Austria-Hungary  in  1878.  Undoubtedly  Lammasch’s  view  was  a  penetrating  one, 
but  it  could  bear  no  fruit  in  the  circumstances.  Professor  Verosta  makes  more  than  he 
is  justified  in  doing  of  Edward  VII’s  overture  to  Francis  Joseph  at  Ischl  in  1908  for 
Anglo-Austrian  co-operation;  for  it  is  doubtful  whether  either  monarch  could  have 
done  much  to  bring  it  about.  Yet  to  exaggerate  its  importance  drives  his  main  point 
home:  that  Austria-Hungary  was  taking  the  wrong  road  in  1908-14  and  that  Heinrich 
Lammasch  saw  that  she  was.  Even  in  August  1914  both  Grey  and  Berchtold  knew 
that  Britain  and  Austria-Hungary  had  no  direct  cause  to  quarrel. 

Karl  Renner,  the  social  democrat  leader,  became  the  first  Chancellor  of  the  Austrian 
Republic  and  so,  chronologically  at  least,  Lammasch’s  successor.  By  the  time  Renner 
entered  politics,  as  a  member  of  the  first  Austrian  Lower  House  to  be  elected  by  univer¬ 
sal  suffrage,  he  had  already  committed  himself  to  the  kind  of  federal  solution  of  the 
Monarchy’s  internal  problems  which  would  fit  in  with  the  internationalism  preached 
by  the  socialists.  By  November  and  December  1910  he  was  claiming  the  attention  of  the 
Lower  House  for  an  analogy  between  the  multi-national  Austro-Hungarian  State  and 
the  Swiss  Confederation.  He  called  upon  the  Monarchy  to  abandon  Great  Power 
politics  and  adopt  a  policy  of  neutrality  towards  all  points  of  the  compass.  For  the 
Monarchy  a  Great  Power  policy  was  both  unnecessary  and  in  the  long  run  impossible. 
The  analogy  with  Switzerland  and  the  possible  application  of  permanent  neutrality 
to  the  Austro-Hungarian  State  clearly  interests  Professor  Verosta  and  he  carefully 
prepares  the  reader  to  accept  it  as  a  real  possibility.  Accompanied  by  a  rearticulation 
of  the  Monarchy  on  a  tripartite  or  quadripartite  basis,  it  was  certainly  a  constructive 
vision  and  contrasts  sharply  with  the  fatalism  which  the  outsider  is  apt  to  discern  in 
policy-making  in  Vienna  before  1914.  At  the  Congresses  of  the  International  at  Stutt¬ 
gart  in  1907  and  Copenhagen  in  1910,  Renner  was  a  supporter,  perhaps  leader,  of  those 
who  favoured  the  creation  of  machinery  for  the  peaceful  settlement  of  international 
disputes  rather  than  the  general  strike  as  a  means  of  preventing  war.  He  was  actively 
engaged  in  preparations  for  the  meeting  of  the  International  in  Vienna  when  war 
broke  out  in  1914  and  caused  that  movement  to  fall  apart. 

Professor  Verosta  sets  before  his  readers  the  diplomatic  and  political  drama  of  the 
late  nineteenth  and  early  twentieth  centuries,  sometimes  casting  back  to  1815,  some¬ 
times  to  an  even  earlier  date.  He  interrupts  it  frequently  to  consider  various  aspects  of 
the  peace  movement.  Indeed,  the  development  of  the  machinery  for  the  peaceful  settle¬ 
ment  of  international  disputes  may  be  described  as  a  sub-plot  to  the  main  drama. 
Professor  Verosta  makes  no  exaggerated  claims,  but  leaves  the  impression  of  patient 
and  profitable  building.  Pie  pauses  to  show  exactly  how  active  the  peace  movement 
was,  both  on  the  Right  and  on  the  Left,  on  the  eve  of  war  in  1914. 

As  for  the  Austro-German  alliance,  Professor  Verosta  discusses  its  negotiation  and 
its  place  in  the  Bismarckian  system  of  alliances,  reprints  its  text  and  examines  the 
casus  foederis.  He  achieves  his  purpose  of  showing  that  the  treaty  contained  no  obliga¬ 
tion  which  by  itself  justified  Austria-Hungary  in  fighting  the  war  she  began  to  fight  in 
1914.  He  shows  how  Bismarck’s  diplomacy  already  exploited  the  possibilities  of 
inequality  in  the  Austro-German  partnership.  Here,  Professor  Verosta’s  view  that 
Bismarck  intended  to  attack  France  in  1887  would  not  be  generally  accepted  by  diplo¬ 
matic  historians.  On  the  other  hand,  all  would  agree  with  his  account  of  the  universal 
mistrust  created  by  the  restless  and  arrogant  policy  of  William  II  and  Biilow.  Yet,  as 
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he  also  shows,  Austria-Hungary  as  late  as  1907  still  retained  a  measure  of  freedom 
against  Germany.  This  Goluchowski — the  best  foreign  minister,  we  are  told,  Austria- 
Hungary  ever  had — notably  exercised  in  the  agreements  he  concluded  with  Russia 
in  1897,  1903  and  1907  and,  by  those  agreements,  he  strengthened  her  freedom.  It  was 
Aerenthal  s  annexation  of  Bosnia  and  Herzegovina  in  1908  and  his  simultaneous  and 
complete  alienation  of  Russia  that  first  deprived  Austria-Hungary  of  any  freedom  of 
action.  Aerenthal  had  adopted  a  forward,  positive  policy  from  which  she  gained  nothing ; 
since  her  sovereignty  over  the  two  provinces,  as  is  well  known,  was  so  far  complete 
that  their  young  men  did  their  military  service  in  the  Austrian  army  and  ‘treason’  there 
was  treason  against  the  Monarchy.  Professor  Verosta  shares  Lammasch’s  and  Renner’s 
impatience  with  the  annexation  and  sympathizes  with  their  grounds  for  it.  It  is 
certainly  clear  that  Aerenthal  had  made  a  break  with  Goluchowski’s  clever  passivity 
and  that  his  death  left  his  successor  with  a  situation  that  he  did  not  understand.  Even 
more  interesting  is  a  further  point  which  Professor  Verosta  makes  about  Aerenthal’s 
period.  The  actual  justification,  he  makes  plain,  for  Austria-Hungary  and  Germany 
waging  in  common  in  1914  what  was,  at  worst,  a  war  of  aggression  and,  at  best,  a 
preventive  war  was  the  agreement  between  the  Austro-Hungarian  and  German  Chiefs 
of  Staff.  This  was  signed  by  Conrad  and  Moltke  in  1909.  It  committed  Austria- 
Hungary  to  the  Schlieffen  plan,  so  that  in  1914  instead  of  concentrating  all  her  forces 
upon  Serbia,  she  sent  a  stipulated  number  of  divisions  to  her  eastern  frontier  to  hold 
Russia  during  the  ‘six  months’  that  Germany  needed  to  deal  the  knock-out  blow  to 
France.  Professor  Verosta  pleads  that,  but  for  this  agreement  Austria-Hungary  might 
still  have  had  a  real  choice  between,  on  one  hand,  a  localized  settlement  of  accounts 
with  Serbia,  and  on  the  other  hand,  an  Austro-German  war  with  Russia,  which, 
according  to  the  Schlieffen  plan,  had  to  begin  with  an  attack  upon  France  and  would, 
therefore,  bring  in  Britain.  Professor  Verosta  is  no  adherent  of  Professor  Fischer 
and  he  does  not  believe  that  Germany  deliberately  planned  a  long  way  ahead  the  out¬ 
break  of  war  in  1914  exactly  as  it  happened.  Pie  even  draws  attention  to  a  last-minute 
attempt  of  William  II  and  Bethmann-Hollweg  to  throw  off  the  Schlieffen  plan  and 
to  concentrate  against  Russia.  Yet  he  does  not  spare  Germany.  Above  all,  he  has 
persuasively  built  up  a  case  against  the  foreign  policy  that  the  Dual  Monarchy  adopted 
between  1908  and  1914  and  as  persuasively  shown,  through  the  medium  of  the  views 
of  Lammasch  and  Renner,  that  there  were  possible  alternatives.  It  is  a  book  that  reflects 
its  author’s  long  experience  and  profound  sense  of  justice. 

Agatha  Ramm 

Theories  et  realites  en  droit  international  public.  By  Charles  de  Visscher. 
Paris:  Editions  A.  Pedone,  1970.  450  pp.  F.  60. 

This  book  has  an  enduring  place  in  the  literature.  The  first  French  edition  appeared 
in  1953  and  in  a  review  in  this  Year  Book,  31  (1954),  p.  507,  Dr.  J.  Mervyn  Jones  wel¬ 
comed  the  work  as  being  ‘of  first-class  importance  meriting  the  close  study  and  reflec¬ 
tion  with  which  it  has  clearly  been  written’.  Ten  years  have  elapsed  between  the  third 
French  edition  of  i960  and  the  publication  of  the  present  volume.  Professor  de  Vis¬ 
scher  is  conscious  of  an  amelioration  of  tensions,  especially  of  the  Cold  War  type,  in 
this  period,  and  in  his  latest  preface  a  tone  of  cautious  optimism  is  adopted.  There  are 
few  major  alterations  in  the  text  of  the  new  edition  though  throughout  the  material 
has  been  pruned  or  brought  up  to  date  where  necessary.  The  substantial  areas  of  new 
writing  concern  the  methods  of  codifying  and  developing  the  law,  the  law  of  treaties 
and  the  future  role  of  the  International  Court. 
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The  author  has  had  the  opportunity  of  considering  certain  key  points  in  the  Vienna 
Convention  on  the  Law  of  Treaties.  Thus  the  Articles  dealing  with  interpretation 
receive  favourable  comment  and  so  does  the  cautious  formulation  of  Article  62  on 
fundamental  change  of  circumstances  as  a  cause  of  invalidity.  The  provisions  referring 
to  jus  cogens  are  regarded  with  mildly  expressed  scepticism,  and  Professor  de  \  isscher 
points  out  that  probably  a  rule  satisfying  the  fairly  exacting  criteria  prescribed  in 
Article  53  will  be  a  rarity.  The  decision  in  the  Barcelona  Traction  case  (Second  Phase) 
is  the  object  of  comment  characterized  by  economy  and  firmness,  and  the  opinion  is 
expressed  that  the  problem  of  the  diplomatic  protection  of  shareholders  has  not  been 
resolved  by  the  Judgment.  The  future  of  the  International  Court  is  considered  afresh 
and  without  any  commitment  to  a  glib  formula  for  its  rehabilitation.  However,  some 
advice  is  offered  to  the  Court  itself  (p.  388)  to  the  effect  that  a  greater  consensus  on  the 
part  of  members  would  give  States  the  greatest  reward  of  judicial  settlement,  that 
‘simplicity  qui,  realisant  une  veritable  economie  de  pensee  et  d’action,  tend  a  produire 
un  sentiment  de  certitude’  (quoting  Francois  Geny,  Science  et  Technique,  vol.  3,  p.  21 1). 

Ian  Brownlie 

International  Claims:  Postwar  French  Practice.  By  Burns  H.  Weston. 
Syracuse,  N.Y.:  Syracuse  University  Press,  1971.  xv+237  pp.  $10.75. 

This  is  a  companion  to  the  two  volumes  which  Professor  Richard  B.  Lillich,  the 
editor  of  the  Procedural  Aspects  of  International  Law  Series,  published  some  years  ago 
on,  respectively,  post-war  American  and  British  practice  in  the  field  of  international 
claims.  The  author  of  the  present  volume,  who  is  Professor  of  Law  at  the  University 
of  Iowa  College  of  Law,  has  assumed  the  laborious  task  of  analysing  post-war  French 
practice.  This  is  a  welcome  and  valuable  undertaking,  for  the  subject  has  not  been 
discussed  by  any  other  author  writing  in  the  English  language,  and  it  even  seems  that 
in  recent  years  it  has  failed  sufficiently  to  attract  the  attention  of  French  authors. 

Yet  we  learn  from  Professor  Weston  that  since  the  end  of  the  war  France  entered 
into  eight  lump-sum  Compensation  Conventions  with  Poland,  Czechoslovakia, 
Hungary,  Yugoslavia,  Bulgaria,  Romania,  Egypt  and  Cuba,  all  of  which,  translated 
into  English,  are  conveniently  printed  in  the  Appendix.  The  French  Government 
established  eight  different  ‘commissions  speciales  de  repartition’  to  decide  upon  the 
claims  made  in  pursuance  of  these  Conventions  and  the  corresponding  statutory 
regulations.  It  is  the  practice  of  these  Commissions  which  Professor  Weston  has  studied 
and  which  he  describes  and  explains  in  his  book. 

In  France,  as  in  England,  the  decisions  of  the  Commissions  which  have  to  give 
reasons  (p.  67)  are  not  published  (p.  184).  On  the  other  hand,  in  France,  as  opposed  to 
England,  they  are  since  1956  (p.  52),  like  any  other  decision  of  an  administrative 
authority,  open  to  review  by  the  Conseil  d'Ptat  on  such  grounds  as  error  of  law  or 
exces  de  pouvoir.  In  fact  the  author  refers  to  many  published,  but  also  to  many  unpub¬ 
lished  decisions  of  the  Conseil  d’Ptat,  which  seem  to  be  of  considerable  interest  and 
importance  (see,  for  example,  pp.  131, 135, 171).  It  is  a  pity  that  he  does  not  ever  quote 
from  or  set  forth  that  part  of  a  decision  which,  on  account  of  its  contribution  to  general 
international  law  or  to  the  interpretation  of  the  Conventions,  deserves  to  be  rescued 
from  the  inaccessible  mass  through  which  the  author,  but  no  one  else,  has  worked  his 
way  and  which  is  likely  to  remain  hidden.  There  are  also  instances  when  the  reader 
would  benefit  from  a  more  detailed  statement  of  the  facts  and  their  appreciation  in  the 
light  of  the  specific  terms  of  the  Convention  in  question;  these  are  not  by  any  means 
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the  same  in  all  cases.  Nevertheless  Professor  Weston’s  book  provides  information  that, 
as  he  puts  it  (p.  4),  will  ‘help  form  over  time  that  synthesis  which  is  in  large  measure 
what  we  today  call  international  law’.  Whoever  is  concerned  with  such  questions  as 
nationality  of  claims,  shareholders’  rights  or  taking  of  property  by  taxation  (to  mention 
only  a  few  of  the  topics  referred  to)  will  derive  help  and  stimulation  from  this  work. 

Such  a  reader  should  not  allow  himself  to  be  deterred  by  linguistic  problems.  If  he 
is  English  he  will  find  Professor  Weston’s  terminology  sometimes  odd — ‘insightfully’ 
(p.  3),  ‘unsurprising’  (p.  10),  ‘definitional’  (p.  91)  sometimes  almost  incomprehensible 
(see,  for  example,  the  first  sentence  on  p.  112),  but,  as  Professor  Lillich  warns  us 
(p.  viii),  always  ‘policy-oriented’,  ‘configurative’  and  expressive  of  ‘meta-McDougal 
phraseology’.  If  this  is  ‘now  understandable  to  most  lawyers  in  the  United  States’, 
most  English  lawyers  would  probably  prefer  to  witness  its  disappearance. 

F.  A.  Mann 

International  Lazo  and  Contemporary  Commonwealth  Issues.  By  Robert  R. 
Wilson.  Duke  University  Commonwealth  Studies  Centre.  Durham,  N.C.: 
Duke  University  Press,  1971.  ix+204  pp.  + Appendices,  Bibliography  and 
Index.  $8.50. 

Professor  Wilson  sets  out  to  show  how  certain  current  internal  and  external  problems 
of  the  countries  of  the  British  Commonwealth  raise  important  questions  of  international 
law.  The  five  topics  selected  for  examination  are  State  succession,  communalism, 
secession,  migration  and  defence.  While  it  is  of  course  true  that  these  matters  give 
rise  to  questions  of  international  law  for  non-Commonwealth  States  also,  Professor 
Wilson  is  able  to  justify  his  narrower  concern  by  pointing  to  the  fact  that  in  recent 
years  these  problems  have  been  encountered  in  the  Commonwealth  in  a  particularly 
acute  form.  Just  as  the  largest  number  of  questions  of  State  succession  have  concerned 
former  British  Colonial  territories,  so  also  have  the  two  most  important  causes  of 
secession — Rhodesia  and  Biafra.  To  these  we  can  now  add  Bangladesh,  where,  how¬ 
ever,  events  occurred  too  late  for  inclusion  in  Professor  Wilson’s  study.  Likewise 
Malaysia,  Ceylon  and  Cyprus,  the  States  selected  for  study  by  the  author,  are  all  good 
illustrations  of  the  widespread  problem  of  communalism,  and  British  immigration 
policy  provides  a  very  good  example  of  what  is  likely  to  be  an  increasingly  common 
problem. 

The  issues,  then,  are  certainly  worth  analysing  and  Professor  Wilson’s  selection 
and  discussion  of  examples  furnishes  abundant  evidence  that  on  these  matters  inter¬ 
national  law  impinges  upon  the  activities  of  Commonwealth  States  in  a  multitude  of 
ways.  But  there  are  really  four  quite  separate  questions  here,  and  although  all  are 
touched  on  by  the  author,  none  is  fully  investigated. 

The  first  question  is  how  far  the  policies  of  Commonwealth  States  on  the  topics 
discussed  are  compatible  with  international  law.  The  answer  to  this  question  would 
require  a  detailed  analysis  of  the  policies  in  question  and  of  the  current  State  of  inter¬ 
national  law.  Such  an  approach  is  precluded  by  the  breadth  of  the  author’s  study.  So, 
although  the  demands  of  international  law  are  touched  on  in  the  chapter  on  migration 
and  communalism,  extended  discussion  is  lacking.  In  the  same  way  in  the  chapter  on 
defence  it  proves  impossible  for  the  author  to  say  very  much  about  the  law  governing 
United  Nations  forces  in  a  mere  four  pages,  or  about  the  status  of  visiting  forces  in 
three.  Extended  discussion  of  international  law  would  also  require  more  evaluation  of 
legal  controversies,  rather  than  the  present  predominantly  descriptive  account. 
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A  second  question  is  how  far  the  policies  of  States  on  the  matters  discussed  were 
devised  in  the  light  of  the  demands  of  international  law.  Again  this  matter  is  touched 
on  from  time  to  time  but  once  more  space  is  a  limiting  factor.  Another  is  the  nature  of 
the  materials  considered  which  are  all  statutes,  judicial  decisions,  parliamentary  pro¬ 
ceedings  or  other  public  acts.  Given  the  difficulty  of  obtaining  access  to  records  of 
current  policy-making  this  limitation  is  understandable.  It  does,  however,  reduce 
discussion  of  the  influence  of  international  law  on  political  policy  to  a  speculative  and 
inferential  level. 

A  third  approach  is  to  consider  how  far  the  practice  of  Commonwealth  States  has 
contributed  to  the  development  of  international  law  on  the  subject  in  question.  This 
would  seem  a  particularly  apposite  approach  to  the  issue  of  State  succession  and 
Professor  Wilson  does  indeed  conclude  that  here  Commonwealth  practice  has  followed 
a  middle  way  between  universal  succession  on  the  one  hand  and  total  rejection  of  all 
previous  commitments  on  the  other.  The  evidence  discussed  certainly  bears  out  this 
contention,  but  to  draw  firm  conclusions  would  require  a  comprehensive  rather  than 
a  selective  review  of  practice  and  a  theory  as  to  how  and  when  State  practice  changes 
international  law. 

A  fourth  question  is  how  far  international  law,  radically  transformed  if  necessary, 
could  contribute  to  the  resolution  of  the  various  problems  under  discussion.  It  is 
surprising  that  Professor  Wilson  does  not  make  more  use  of  this  approach  which  has 
gained  so  much  ground  in  the  United  States.  Of  the  topics  considered  perhaps  seces¬ 
sion,  communalism  and  immigration  are  the  most  fruitful  areas  for  its  application. 
Though  Professor  Wilson  considers  the  role  of  international  law  here  and  elsewhere, 
the  difficult  problems  raised  by  alien  minorities  whether  rulers,  ruled  or  would-be 
subjects  are  insufficiently  brought  out.  In  particular  the  approach  to  these  problems 
favoured  by  the  author,  an  approach  in  terms  of  the  human  rights  set  out  in  the  Univer¬ 
sal  Declaration,  is  open  to  the  objection  that  abstract  principles  can  never  be  so  sensitive 
to  the  nuances  of  specific  situations  as  to  furnish  ready-made  solutions  to  such  complex 
problems. 

The  four  appendices  set  out  a  Commonwealth  Office  note  on  State  succession,  the 
agreement  between  India  and  Ceylon  on  the  position  of  Indians  in  Ceylon,  the  Rho¬ 
desian  Proclamation  of  Independence  and  the  United  Kingdom  Commonwealth 
Immigrants  Act,  1968.  There  is  an  adequate  index  and  the  book  is  well  produced  with 
only  a  few  minor  misprints. 

If  the  modesty  of  Professor  Wilson  s  aim  limits  the  usefulness  of  the  present  study, 
perhaps  at  some  future  date  we  shall  be  able  to  welcome  his  fuller  treatment  of  its 
important  themes. 

J.  G.  Merrills 

Die  abgabenrechtlichen  Privilegien  in  den  diplomatischen  und  konsul arise  hen 
Beziehungen.  Mit  besonderer  Beriicksichtigung  der  v olker reclitlichen  Ver- 
pflichtungen  Osterreichs.  By  Christian  Zeileissen.  Schriftenreihe  der  Oster- 
reichischen  Gesellschaft  fiir  Aufienpolitik  und  internationale  Beziehungen, 
vol.  6.  \  ienna-Stuttgart :  Wilhelm  Braumiiller,  1971.  icq  pp.  DM.  27 
(paper  covers). 

The  privileges  of  diplomats  and  consuls  as  regards  duties  and  taxes  result  from 
international  law  and  not  only  from  courtesy  (p.  5).  The  pertinent  rules  derive  from 
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various  sources:  customary  law,  the  two  Vienna  Conventions  of  1961  and  1963, 
bilateral  treaties  and  the  effects  of  most-favoured  nation  clauses.  The  author  scrutinizes 
each  of  these  sets  of  rules  from  the  viewpoint  of  Austrian  practice,  but  his  findings  on 
customary  law  and  on  the  Vienna  texts  are  of  general  interest. 

Incidentally,  he  illustrates  the  position  of  international  law  in  the  Austrian  legal 
order  (pp.  1  et  seq.)  and  insists  that  the  Austrian  authorities  are  bound  directly  by 
international  law,  so  that  they  may  not  grant  greater  privileges  than  those  prescribed 
by  international  law,  except  where  there  is  a  particular  Austrian  law  to  the  contrary — 
but  this  happens  seldom  and  on  secondary  points  only. 

Customary  international  law  is  not  very  clear  on  the  topic  of  duties  and  taxes  as  they 
affect  diplomatic  personnel.  Therefore,  it  is  fortunate  that  the  1961  Convention 
(Article  34)  enumerates  those  from  which  there  is  no  exemption.  Consular  personnel 
have,  in  the  opinion  of  the  author  (pp.  13  et  seq.),  no  tax  privileges  under  general 
international  law,  but  the  practice  of  according  conventional  privileges  has  now  been 
crystallized  in  Article  49  of  the  1963  Convention. 

The  author  expands  somewhat  on  his  thesis  that  neither  Vienna  Conventions  has 
yet  developed  into  general  international  law  (pp.  17  et  seq.,  27).  Therefore  non-parties 
to  these  conventions  continue  to  live  under  general  international  law  or  under  bilateral 
conventions.  In  particular,  consular  conventions  must  be  considered,  because  Article 
73  of  the  Vienna  codification  has  a  clause  maintaining  them  in  force.  In  this  connection 
the  author  points  out  that  Austrian  consular  conventions  dating  from  the  time  before 
1938  have  not  been  applied  since  1945,  with  the  sole  exception  of  the  Convention  on 
Commerce  with  Sweden  of  1934  (p.  34). 

One  would  recommend  this  book  to  anybody  who  has  to  know  about  the  topic  it 
covers — not  only  in  Austria,  but  elsewhere. 

F.  Munch 


International  Law.  By  D.  P.  O’Connell.  2nd  edition,  with  a  Foreword 
by  Lord  McNair.  2  vols.  London:  Stevens  &  Sons,  1970.  xxxii+1309  pp. 
(Indexes  separately  paginated  in  each  volume).  £17. 

In  times  when  students,  writers  and  practitioners  alike  tend  to  read  less  and  less,  the 
publication  of  the  second  edition  of  a  massive  textbook  five  years  after  the  appearance 
of  the  first  attests  to  the  author’s  success.  The  first  edition  has  not  been  reviewed  in 
this  Year  Book ,  which  fact  warrants  a  closer  look  at  the  treatise  in  its  present  form, 
and  dispenses  the  reviewer  from  discussing  any  differences  between  the  earlier  and 
the  present  versions. 

Professor  O’Connell  begins  by  explaining  the  formation  of  international  law.  He 
emphasizes  the  ambiguity  of  the  word  ‘source’  and  prefers  to  speak  of  the  formative 
‘process’  and  ‘agencies’.  Lawyers  have  been  aware  of  the  vagueness  inherent  in  the 
term  ‘source’  since  they  embarked  on  the  study  of  civil  law.  Imprecision,  of  course, 
always  results  from  ascribing  several  meanings  to  the  same  word.  But  today  these 
various  connotations  have  been  so  often  and  repeatedly  analysed  and  explained  that 
one  hardly  risks  any  danger  of  confusion  by  referring  to  the  relevant  phenomena  as 
‘sources’.  On  the  other  hand,  a  novel  terminology  may  add  new  uncertainties  to  the 
old  before  it  is  assimilated.  For  if  the  ‘causative  agency’  (p.  8)  must  be  distinguished 
from  the  ‘formative’  one  (p.  21),  is  there  any  point  in  rejecting  the  word  ‘source’  as 
misleading  ?  The  first  pages  of  the  book  rather  confirm  the  belief  that  there  is  little  the 
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author  of  a  treatise  on  international  law  can  do  in  correcting  the  deficiencies  of  his 
colleagues  who  build  up  (or  dismantle)  the  theory  of  law.  In  our  field  the  best  course, 
perhaps,  is  to  avoid  the  Scylla  and  Charybdis  of  general  jurisprudence  and  to  chart 
the  seas  that  remain  ours. 

The  author  assumes  the  identity  of  basic  principles  in  municipal  law  and  international 
law  (p.  13),  though  nowadays  the  practical  result  of  this  assumption  for  the  latter  law 
would  often  be  doubtful  as  conflicting  ideologies  and  opposed  systems  of  government 
make  breaches  in  the  legal  unity  of  the  world.  One  is  inevitably  tempted  to  ask:  which 
municipal  law?  The  restoration,  or  rather  the  creation  anew,  of  that  unity  is  a  task  of 
bodies  which  develop,  codify,  and  apply  international  law.  But  they  must  not  relapse 
into  the  pitfall  of  identifying  principles  from  only  one  municipal  system  with  those  of 
international  law  at  large.  Further,  more  often  than  not  different  solutions  can  be 
deduced  from  one  and  the  same  principle ;  there  is  ample  evidence  of  it  in  both  private 
and  public  law  of  many  countries.  Thus  the  generation  of  rules  by  principles  can  be 
less  satisfactory  in  result.  The  author  is  not  unaware  of  this  difficulty  (cf.  p.  10). 

Do  we  now  really  have  ‘a  rudimentary  technique  for  discovering  what  is  general 
among  legal  principles’  (p.  11)  ?  Even  if  there  is  agreement  on  the  existence  of  a  prin¬ 
ciple  its  transposition  onto  the  plane  of  international  law  is  neither  automatic  nor 
certain.  In  discussing  retroactivity  of  recognition  the  author  observes  that  ‘if  all 
municipal  systems  arrive  at  substantially  the  same  conclusions  this  is  an  indication  of 
the  rule’s  satisfactory  character  rather  more  than  its  compulsive  operation  as  a  rule 
of  international  law’  (p.  185).  This  example  and  the  generalization  that  follows  from  it 
play  down  the  importance  which  throughout  Chapter  1  has  been  ascribed  to  general 
principles  emanating  from  municipal  law.  The  multiplicity  of  political  systems  within 
the  international  community  makes  one  favour  a  solution  where  international 
law’s  own  legislative  processes  create  that  law’s  standards  which,  in  turn,  generate 
detailed  rules.  Models  and  patterns  of  municipal  law  cannot  be  overlooked;  none  the 
less  they  cannot  be  directly  imported  into  the  corpus  juris  gentium.  Different  municipal 
systems  produce  today  conflicting  principles  and  values.  How  useless  and  often  retro¬ 
grade  municipal  standards  can  be  is  shown  by  the  international  law  of  human  rights 
where  the  treaties  contain  rules  that  go  far  above  what  individuals  are  offered  in  a  good 
many  national  jurisdictions.  The  author’s  emphasis  on  the  importance  of  general 
principles  can,  therefore,  strike  the  reader  as  sometimes  overstated.  The  inter¬ 
esting  distinction  between  the  two  categories  of  them  (p.  10),  and  the  impossibility 
of  establishing  the  line  that  divides  one  from  the  other  contributes  to  the  aura  of 
vagueness  which  surrounds  this  topic. 

The  treatment  of  custom  as  a  source  is  summary.  The  paragraph  on  the  distinction 
between  practice  and  custom  (p.  8)  does  not  set  forth  all  the  features  of  the  former. 
Little  is  said  on  the  evidence  of  custom,  though  the  problem  is  not  insignificant  for 
the  practitioner  who,  it  appears  from  the  preface,  is  the  principal  addressee  of  the  book. 
The  judgment  in  the  North  Sea  Continental  Shelf  cases,  albeit  briefly  mentioned  in 
other  contexts,  does  not  get  the  attention  it  deserves.  Nor  has  the  role  of  consent  in  the 
making  of  custom  been  elucidated  though  it  would  throw  additional  light  on  the 
creation  of  custom  and  on  the  relationships  among  the  various  sources,  the  latter  subject 
being  ably  discussed  by  the  author.  The  usefulness  of  the  quotation  from  the  Franconia 
case  (p.  18)  is  open  to  doubt  on  account  of  its  generality. 

One  readily  agrees  with  the  emphasis  which  Professor  O’Connell  lays  on  the  role 
and  importance  of  customary  (general)  law.  The  present  diversified  world  is  more  than 
ever  in  need  of  unity  in  its  legal  order.  He  is  right  when  he  says  that  new  States  may 
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not  repudiate  custom,  but  perhaps  he  is  a  little  too  insistent  on  refusing  them  the  right 
to  reject  some  parts  of  it  (p.  5).  While  universal  custom  is  binding  on  any  member  of 
the  international  community,  certain  rules  and  their  interpretations  which  are  the 
exclusive  outgrowth  and  projection  of  one  particular  economic  system  or  historical 
formation  can  be  made  applicable  with  more  elasticity.  A  partial  adaptation  of  old 
rules  to  the  exigencies  of  international  life  of  new  States,  far  from  challenging  the 
‘system’  or  the  ‘human  society  itself’  (p.  5),  may  prove  more  beneficial  to  the  edifice 
of  international  law  than  an  adherence  to  any  and  every  traditional  rule.  Professor 
O’Connell’s  deliberations  are  a  good  answer  to  those  who  over-emphasize  the  role  of 
treaties  and  dangerously  weaken  the  fabric  of  law  by  largely  reducing  it  to  a  network 
of  contractual  arrangements. 

However,  the  question  can  be  asked  whether  the  learned  author  does  not  go  too 
far  in  the  other  direction,  if  not  in  the  bulk  of  his  treatise,  at  least  in  the  chapter  on 
sources.  The  reader  is  informed  at  the  outset  that  treaties  ‘are  not  in  themselves  part 
of  the  corpus  of  law  but  are  contracts  which  secure  the  endorsement  of  the  law’  (p.  7) 
and  that  ‘it  is  incorrect  to  speak  of  treaties  as  “sources”  ’  (p.  21).  ‘They  are  no  more 
than  contracts’  (p.  21),  and  a  treaty  is  not  law  (p.  54).  Bergbohm’s  distinction  between 
contracts  and  law-making  treaties  suffers,  obviously,  from  the  fundamental  weakness 
that  no  treaty  as  such  can  get  rid  of  its  contractual  nature.  But  the  view  that  ‘it  can 
never  be  the  treaty  which  makes  law’  is  too  dogmatic.  If  followed  in  its  literal  sense  by 
governments  it  would  slow  down,  and  sometimes  destroy,  the  development  of  con¬ 
temporary /ms  gentium.  It  is  of  course  difficult  to  point  to  a  treaty  that  has  been  accepted 
by  absolutely  all  States.  Such  a  treaty  would  be  law.  Moreover,  can  it  be  argued  that  the 
Charter  of  the  United  Nations  is  not  law  for  the  Members  and  the  Organization?  The 
requirement  of  acceptance  by  all  is  no  doubt  met  with  regard  to  many  a  regional  treaty ; 
thus  regional  law  and  institutions,  and  not  only  regional  contractual  arrangements, 
come  into  existence.  If  a  treaty  is  not  law  then  how  can  it  be  promulgated  in  the  internal 
sphere  where  non-laws  cannot  be  subject  to  the  procedure  of  promulgation  ?  It  may, 
of  course,  be  retorted  that  the  moment  the  treaty  penetrates  into  the  municipal  order 
it  acquires  a  second  nature  separable  from  its  international  character.  As  an  instrument 
now  part  of  municipal  law  it  can  have  a  life  of  its  own,  quite  independent  of  its  existence 
as  an  intergovernmental  agreement.  Indeed,  municipal  decisions  can  be  cited  whereby 
the  continued  binding  force  of  the  instrument  in  municipal  law  has  been  upheld 
though  it  ceased  to  be  obligatory  qua  treaty  governing  inter-State  relations.  However, 
only  in  some  domestic  systems  does  the  treaty  retain  such  a  position.  In  others  it  is 
being  applied  by  courts  as  an  international  law-making  act  without  any  sort  of  trans¬ 
formation  into  municipal  law.  For  the  national  court  it  is  a  source  of  law.  The  court 
does  not  apply  it  as  an  inter-State  contract;  the  court  will  not  deal  with  any  dispute 
between  the  parties  to  the  contract.  For  individuals  and  other  non-State  addressees  the 
treaty  is  certainly  a  source  of  law  (cf.  p.  111).  No  ‘custom  which  adopts  the  treaty  as 
the  rule  of  law’  (p.  21)  is  here  necessary.  On  p.  24  the  author  rightly  emphasizes  the 
considerable  significance  of  the  legislative  treaty. 

While  the  inevitable  distinction  between  obligation  and  law  permeates  the  sections 
on  custom  and  treaties  it  is  unexpectedly  absent  from  the  paragraph  on  organizational 
action  (p.  25).  Though  the  author  divides  the  resolutions  of  international  bodies  into 
several  categories,  the  basic  difference  between  law-making  and  executive  acts  is  lack¬ 
ing.  A  legal  effect  (p.  26)  of  a  resolution  does  not  equal  a  law-making  effect.  Going 
through  pp.  25-9  the  reader  might  obtain  the  impression  that  intergovernmental 
organizations  legislate  in  many  instances,  while  in  reality  the  acts  in  question  are  no 
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more  than  interpretations  of  the  constitutive  instruments  or  their  application  through 
executive,  in  contradistinction  to  legislative  action.  The  author  rather  slides  over  the 
U.N.  declarations  which  recite  various  rules  of  conduct  for  States.  It  is  not  international 
legislation  comparable  to  the  law-making  by  the  European  Communities  because  in 
this  field  the  General  Assembly  has  recommendatory  powers  only.  None  the  less  the 
declarations  cannot  be  dismissed  on  this  account  alone  as  irrelevant.  They  are  invoked 
in  diplomatic  negotiations  and  debates,  they  are  referred  to  in  proceedings  before  courts 
and  in  judicial  decisions,  and  the  United  Nations  attempts  to  see  them  implemented 
through  different  procedures.  Can  these  declarations  have  any  legislative  effect?  What 
is  their  influence  on  the  creation  of  new  customary  law  ?  Do  they  sometimes  constitute 
agreements  of  States  thus  preparing  the  ground  for  regular  treaties?  Or  are  they 
exclusively  interpretations  of  the  Charter  whereby  detailed  rules  are  deduced  from 
principles  ?  If  the  latter  is  true,  what  is  the  significance  of  such  interpretations  ?  Are 
they  in  any  way  authoritative?  One  may  of  course  close  one’s  eyes  to  the  flood  of 
resolutions  that  bear  on  international  law.  Some  of  them  are  badly  drafted,  while  others 
add  to  the  confusion  or,  still  worse,  deepen  the  divergence  of  views  on  what  the  law 

is.  Yet  they  have  become  the  material  of  diplomatic  transactions  and  legal  argumenta¬ 
tion.  The  reader  who  peruses  this  monumental  textbook  may  sometimes  feel  that 
he  could  wish  to  learn  more  about  the  relevancy  of  U.N.  declarations  and  other 
resolutions  in  a  particular  field  of  law. 

Finally,  there  is  the  problem  of  municipal  decisions,  a  capital  one  in  a  book  which, 
to  a  large  extent,  offers  guidance  in  international  law  in  the  light  of  national  judgments. 
As  to  the  dicta  of  the  International  Court  the  author  finds  that  they  ‘are  accorded  in 
writings  a  truly  astonishing  deference,  which  in  some  instances,  at  least,  seems  scarcely 
to  be  justified’  (p.  32).  This  statement  applies  a  fortiori  to  municipal  decisions  on 
international  law.  If  municipal  decisions  are  only  expressions  of  national  practice 
(cf.  P-  33)>  then  their  role  is  limited.  The  author,  however,  is  far  from  any  simplifica¬ 
tions  of  this  sort  and  he  makes  some  very  pertinent  points  (p.  34).  In  the  study  of  inter¬ 
national  law  whenever  one  moves  beyond  codification  treaties  and  decisions  of 
international  tribunals  one  finds  oneself  on  the  adversary  level  or  at  least  very  close  to 

it.  Most  municipal  decisions  belong  there.  But  there  are  some  the  importance  of  which 
will  remain  outstanding  as  long  as  they  alone  give  expression  to  the  great  problems  of 
our  time.  One  recent  example  of  such  a  decision  is  the  Shimoda  case.  Whether  Professor 
O’Connell  relies  too  heavily  on  municipal  decisions  is  a  matter  of  appreciation.  There 
is  little  doubt  that,  with  regard  to  some  portions  of  international  law,  his  impressive 
treatise  permits  one  to  gain  a  knowledge  of  international  law  as  understood  by  British 
and  American  judges. 

Chapter  2  is  devoted  to  the  relationship  between  international  law  and  municipal 
law.  The  various  theoretical  attitudes  have  been  ably  summarized  and  critically 
reviewed.  The  author  is  right  when  he  states  that  ‘there  is  primacy  of  international 
law  in  international  litigation’  (p.  47).  The  curious  fact  is  that  the  Permanent  Court 
paid  lip  service  to  the  dualist  doctrine  while  in  its  conclusions  it  always  turned  the 
scale  in  favour  of  the  pre-eminence  of  the  international  rule.  Undoubtedly  there  is  no 
other  way  in  which  an  international  tribunal  could  fulfil  its  task.  The  author  presents 
the  several  municipal  solutions  admirably.  Perhaps  the  explanation  of  the  adoption 
doctrine  (p.  49)  is  not  quite  clear.  One  agrees  with  the  author  that  municipal  courts 
display  a  distinct  capacity  to  harmonize  the  rules  of  the  two  systems  (p.  52).  There  is, 
however,  much  consistency  between  statutory  and  international  law,  which  greatly 
facilitates  the  task  of  the  courts.  Also,  they  have  an  ability  to  bend  international  law 
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to  suit  domestic  purposes  and  interpretation.  The  criterion  whereby  the  four  cate¬ 
gories  on  p.  54  have  been  distinguished  is  not  clear  (constitutional  provisions,  codes, 
acts  and  constitution  again).  Whether  the  provision  in  question  figures  in  the  con¬ 
stitution,  code  or  act  the  effect  is  identical.  The  Mittermaier  case  (p.  54),  note  does 
not  seem  to  be  an  instance  of  the  supremacy  of  international  law  by  virtue  of  a  code 
provision.  In  this  case  the  court  arrived  at  the  conclusion  that  ‘there  [was]  no  rule  of 
international  law  [.  .  .]  which  could  abrogate  the  domestic  criminal  law  of  the  Italian 
State’.  In  some  of  the  States  enumerated  in  the  otherwise  useful  footnote  37  (pp.  77-8) 
the  law  has  changed  since  1945  and  the  cases  cited  are  of  a  more  historic  interest;  the 
bringing  of  the  footnote  up  to  date  would  be  welcome.  On  the  whole  the  Section  under 
review,  valuable  as  it  is,  suffers  from  a  traditionally  narrow  selection  of  illustrative 
material :  only  the  law  of  the  countries  that  practise  a  free  market  economy  is  pre¬ 
sented.  There  is  no  discussion  of  the  African  or  Asian  States;  the  Members  of  the 
Comecon  have  equally  been  passed  over  in  silence.  Yet,  if  for  no  other  reason,  a 
more  global  outlook  is  to  be  recommended  on  account  of  the  rapid  growth  of  the  inter¬ 
national  law  of  human  rights  and  the  problems  it  creates  in  the  municipal  sphere  of 
several  of  the  omitted  States.  The  national  reports  presented  to  the  congresses  of  com¬ 
parative  law  in  1962  and  1966  might  provide  a  useful  basis  for  a  broadened  outlook.  It 
should  also  be  noted  that  Chapter  4  dealing  with  the  proof  of  international  fact  (as 
the  author’s  rubric  has  it)  in  municipal  courts,  mainly  British  and  American,  con¬ 
stitutes  a  very  useful  addition  to  the  explanation  of  the  relations  between  the  two 
systems. 

In  Chapter  3  the  author  writes  on  international  personality.  He  equates  it  with 
capacity.  As  long  as  capacity  here  means  the  possession  of  some  rights  and/or  duties 
the  approach  is  correct.  But  it  is  one  thing  to  have  an  international  right  and  another 
to  be  capable  of  availing  oneself  of  it  through  international  machinery.  Certain  excep¬ 
tional  situations  apart,  the  individual  is  in  the  former  position  without  having  the 
benefits  of  the  latter.  He  is  the  subject  of  a  number  of  international  rights  and  duties  and 
yet  he  is  deprived  of  the  ability  to  enforce  them  by  his  own  acts  performed  on  the  plane 
of  international  law.  An  entity  can  have  an  international  right  and  be  incapable  of 
suing  or  being  sued  in  international  tribunals;  or  it  can  have  an  international  duty  and 
be  unable  to  enter  into  contractual  arrangements  governed  by  international  law  which 
would  particularize  that  duty.  Such  a  dualism  characterizes  the  position  of  many  an 
addressee  of  international  rules.  Dependent  States,  which  have  almost  disappeared  as 
a  legal  (though  not  political)  phenomenon,  had  been  subjects  of  many  rights  and  duties 
albeit  of  very  few,  if  any  capacities.  The  Free  City  of  Danzig,  though  not  a  State,  had 
several  rights  and  duties  under  the  Treaty  of  Versailles,  the  Paris  Convention  of  1920 
and  other  arrangements,  but  beyond  concluding  agreements  with  Poland  and  present¬ 
ing  its  point  of  view  to  the  organs  of  the  League  of  Nations  it  had  no  competence  to 
perform  other  acts  that  would  produce  any  effects  in  the  framework  of  international  law. 
Various  intergovernmental  organizations  have  numerous  international  rights  and  duties 
but  do  not  enjoy  certain  basic  abilities  such  as  instituting  proceedings  before  the 
Hague  Court  leading  to  a  judgment.  For  some  years  after  the  defeat  of  194S  Germany 
had  no  capacity  whatever  to  perform  acts  with  international  legal  effect,  yet  she  did 
not  cease  to  be  a  subject  of  international  law.  In  short,  there  are  many  examples  of  the 
divorce  between  rights  (and/or  duties)  and  capacities. 

Thus  there  is  a  fundamental  difference  between,  on  the  one  hand,  the  position  of 
a  subject  of  international  rights  or  duties  and,  on  the  other,  the  position  of  one  who 
has  the  capacity  to  perform  acts  that  yield  legal  effects  in  the  framework  of  international 
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law.  It  is  only  the  sovereign  State  which  combines  the  two  to  the  full  extent.  Hence 
the  error  in  the  absolute  assertion  that  States  only  are  the  subjects  of  international 
law  which  the  author  seems  to  endorse  (p.  82).  The  law  of  nations  no  longer  addresses 
itself  exclusively  to  States :  But  it  is  only  they  which  possess  the  complete  capacity  to 
act  on  the  international  plane.  In  this  sense  capacity  does  not  equal  the  mere  having  of 
international  rights  or  duties.  The  author  is  careful  not  to  adopt  this  equation.  With 
capacity  he  identifies  personality.  However,  the  distinction  between  the  person  and 
the  subject,  though  commendable,  is  not  exhaustively  explained  nor  is  it  clearly  adopted 
in  the  textbook.  On  p.  86  there  is  some  confusion  of  legal  capacity  with  the  freedom 
to  act  and  self-limitation  of  the  exercise  of  sovereignty.  To  this  reviewer’s  knowledge 
the  dichotomy  person-subject  has  not  yet  become  an  uncontroversial  part  of  the  theory 
of  international  law.  Nor  do  the  positive  rules  throw  enough  light  on  it,  though  the 
roots  of  the  distinction  are  firmly  there. 

The  author  analyses  the  personality  of  the  de  facto  insurgent  government  in  a  very 
illuminating  way.  However,  it  is  not  clear  why  creations  of  a  belligerent  occupant  are 
discussed  under  this  heading.  Their  legal  appraisal  should  first  of  all  be  made  in  the 
light  of  Hague  Convention  No.  IV.  (Incidentally,  the  decision  cited,  Socony  Vacuum- 
Oil  Co.,  is  a  municipal  one,  handed  down  by  the  U.S.  International  Claims  Commis¬ 
sion,  p.  92,  note  32.)  The  treatment  of  personality  of  international  organizations  and 
individuals  is  as  interesting  as  it  is  competent.  In  this  context  Palestine  was  not  the 
only  example  where  the  world  organization  had  functions  that  went  beyond  mere 
‘peace-keeping  and  the  settlement  of  territorial  disputes’  (p.  105).  The  Free  City  of 
Danzig  and  the  Saar  also  belong  here.  Surely,  the  United  Nations  can  acquire  the 
power  to  administer  a  territory.  But  it  does  so  by  virtue  of  its  own  decision  coupled 
with  the  consent  of  the  Members  concerned.  It  is,  therefore,  difficult  to  see  in  what 
circumstances,  be  they  ‘limited’,  such  a  power  becomes  ‘inherent’  (pp.  104-5).  Another 
small  point  is  the  contention  that  the  dispute  between  Mavrommatis  and  the  Govern¬ 
ment  of  Palestine  ‘was  not  a  dispute  in  municipal  law,  because  there  was  no  municipal 
law  on  the  subject’  (p.  108).  It  seems  that  Mavrommatis’s  concessions  were  governed 
by  a  mixture  of  municipal  and  treaty  law,  and  a  municipal  court  would  hardly  return 
a  judgment  of  non  liquet  had  it  to  pronounce  on  the  matter. 

Chapters  5  and  6  are  devoted  to  recognition,  a  topic  which  the  author  finds  theoreti¬ 
cally  most  confusing.  Pie  distinguishes  cognition,  cognisance  and  recognition.  He  rightly 
observes  that  ‘most  of  the  material  on  recognition  is  not  international  law  at  all,  but 
municipal  law’  (p.  128).  Conclusions  that  are  drawn  from  recognition  in  municipal 
systems  differ,  and  the  case  law  of  any  one  system  is  not  helpful  in  establishing  the 
international  legal  consequences  of  recognition  (p.  128).  Recognition  remains  an  institu¬ 
tion  of  international  law  and  yet  its  practical  effects  are  more  important  in  the  domestic, 
not  the  external  sphere.  States  and  Governments  coexist,  have  some  relations  and  even 
co-operate  (e.g.  as  members  of  organizations)  without  recognition.  The  chapters  con¬ 
tain  a  wealth  of  information  and  comment  on  the  manifold  facets  of  the  problem.  The 
subject  is  treated  in  a  manner  that  displays  great  command  of  the  matter.  One  must 
agree  with  Professor  O’Connell  that  there  should  be  equal  status  for  parties  in  civil 
strife.  But  whether  this  is  positive  law  is  another  question.  The  practice  of  States  on  the 
territory  of  which  the  rebellion  takes  place  rather  points  to  a  negative  answer  as  instances 
of  recognition  by  those  States  are  rare,  while  Article  3  in  the  Geneva  Conventions  of 
1949  did  not  bring  about  any  significant  change. 

The  views  expressed  on  the  Zeiss  case  call  for  comment.  It  does  not  appear  from  the 
decision  that  in  this  case  the  House  of  Lords  was  ‘directed’  (p.  169)  by  the  executive 
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to  apply  the  law  of  an  unrecognized  government,  i.e.  the  Government  of  the  German 
Democratic  Republic.  It  was  the  House  of  Lords  itself  which  decided  to  apply  that 
law  as  a  result  of  a  conclusion  which  it  drew  from  the  certificate.  But  it  could  equally  have 
decided  otherwise  without  thereby  contradicting  the  letter  of  the  certificate.  It  cannot 
therefore  be  said  that  the  law  applied  was  ‘an  invention  of  the  Foreign  Office’  (p.  170). 
The  Court  dealt  with  the  peculiar  situation  in  which  divided  Germany  found  herself 
after  the  Second  World  War;  to  that  extent  it  was  not  comparable  with  any  that  had 
previously  come  before  British  Courts  [per  Lord  Wilberforce,  [1967]  A.C.  at  p.  955). 
The  Court  considered  the  organs  of  the  G.D.R.  as  subordinate  to,  or  dependent  on, 
the  Government  of  the  U.S.S.R.,  the  authority  of  which  in  and  over  East  Germany 
was  recognized  by  the  United  Kingdom.  Professor  O’Connell  is  right  when  he  points 
out  that  neither  in  international  law  nor  in  the  constitutional  law  of  the  G.D.R.  is 
the  Soviet  Union  the  sovereign  with  regard  to  East  Germany.  Thus  the  Court’s  con¬ 
cept  constitutes  a  legal  fiction,  but  only  up  to  a  certain  point.  Moreover,  it  is  a  fiction 
that  in  the  Court’s  eyes  fulfils  a  useful  function,  which  is  a  sufficient  reason  for  not 
regarding  it  as  redundant.  The  case,  no  doubt,  shows  that  ‘non-recognition  cannot  be 
pressed  to  its  ultimate  logical  limit’  (ibid.,  p.  954). 

While  the  treatment  of  recognition  of  States,  Governments  and  belligerents  is  very 
successful  and  hardly  allows  for  polemics,  there  is  room  for  various  doubts  with  regard 
to  some  views  on  recognition  of  territorial  change.  It  is  not  clear  what  point  the  learned 
author  wishes  to  make  when  he  refers  to  a  change  brought  about  in  violation  of  inter¬ 
national  law  as  not  commending  itself  to  recognition,  ‘even  if  international  law  validates 
a  title  so  asserted’  (pp.  140-1).  If  subsequent  validation  is  assumed,  is  there  any 
need  or  room  for  recognition  (as  distinguished  from  validation),  and  what  would  be  its 
significance  since  what  once  was,  but  no  longer  is,  a  violation  of  international  law  has 
no  need  of  fuller  validation  ? 

At  p.  141  the  author  raises  the  question  of  acknowledgement  of  ‘the  physical  authority 
of  the  conqueror  when  founded  on  an  act  of  aggression’.  Illustrations  are,  as  he  puts 
the  matter,  the  extinguishment  of  the  Baltic  Republics  by  the  Soviet  Union  and  the 
forcible  incorporation  of  large  areas  of  Germany  by  Poland.  One  should  here  observe 
that  the  incorporation  of  Latvia,  Lithuania  and  Estonia  falls  under  a  different  heading 
from  the  loss  by  Germany  of  certain  territories  in  or  after  1945.  The  Soviet  action  of 
1940  was  unilateral  in  the  sense  that  it  was  not  undertaken  in  the  framework  of  any 
new  international  and  multilateral  settlement  involving  this  part  of  Europe,  though  it 
had  the  approval  of  the  then  German  Government.  Germany,  unlike  the  United  King¬ 
dom  (which  only  did  so  later  and  de  facto )  or  the  United  States,  recognized  the  extension 
of  Soviet  sovereignty  over  the  Baltic  Republics,  and  this  recognition  binds  today 
especially  that  German  Government  which  professes  the  continued  existence  of  Ger¬ 
man  statehood.  There  was  no  state  of  war  between  the  Soviet  Union  and  the  Republics. 
On  the  other  hand,  no  unilateralism  can  be  imputed  to  the  assumption  of  administra¬ 
tion  eastwards  of  the  Oder  and  Neisse  as  Poland  obtained  that  territorial  right  from 
the  great  Powers  which  were  then  the  government  of  Germany,  and  the  countries 
involved  were  at  war  with  the  Reich.  The  conquest  of  Germany  by  the  Allies  con¬ 
stituted  one  of  the  elements  that  made  it  possible  for  the  four  occupying  Powers  to 
‘assume  supreme  authority  with  respect  to  Germany’  which  included  the  right  to 
‘determine  the  boundaries  of  Germany  or  any  part  thereof  and  the  status  of  Germany 
or  of  any  area  at  present  being  part  of  German  territory’  (Declaration  of  Berlin  of 
5  June  1945).  Thus  the  right  of  the  four  Powers  to  dispose  of  German  territory  con¬ 
stituted  one  of  the  direct  consequences  of  their  supreme  authority  in  and  over  Germany. 


5oo  REVIEWS  OF  BOOKS 

The  Potsdam  Agreement  on  the  Western  Frontier  of  Poland  was  concluded  by  the 
three  Powers  (with  France’s  concurrence)  in  exercise  of  that  right.  The  description  of 
the  territories  covered  by  the  Agreement  as  being  ‘forcibly  incorporated’  implies 
unilateral  and  unlawful  use  of  force,  the  more  so  as  the  author  speaks  of  ‘an  act  of 
aggression’.  None  of  the  four  Powers  committed  aggression  against  Germany,  and 
their  war  against  that  country  was  lawful.  No  doubt,  the  modification  of  the  German 
frontiers  after  the  Second  World  War  was  not  brought  about  by  any  of  the  classical 
modes  of  acquisition  of  territory.  None  the  less,  what  happened  to  Germany  remained 
within  the  limits  of  law.  If  the  reference  to  the  conqueror  applies  to  Poland  then  it  is 
rather  misleading,  for  she  was  neither  one  of  the  four  Powers  nor  a  party  to  the  Potsdam 
Agreement,  though  she  consented  to  its  consequences. 

With  the  Baltic  Republics  and  the  areas  beyond  the  Oder  and  the  Neisse  in  mind, 
the  author  asks  whether  there  is  ‘to  be  perpetual  non-recognition  of  Soviet  or  Polish 
legislative  and  executive  acts  in  these  territories’  (p.  141.).  This  question  carries  us  away 
from  the  recognition  of  title  and  brings  into  focus  the  recognition  of  control.  Validity 
accorded  to  the  acts  of  the  holder  of  the  territory  does  not  amount  to  recognition  of  the 
territorial  change  as  such,  especially  when  the  State  involved  insists  on  non-recognition. 
Most  of  the  relevant  Soviet  or  Polish  acts  have  already  been  recognized  without 
entailing  recognition  of  the  territorial  title  itself.  The  author  is,  of  course,  aware  that 
consequences  of  an  unrecognized  territorial  change  are  often  admitted  (p.  147).  Here 
his  trichotomy  of  cognition,  cognisance  and  recognition  proves  very  useful.  As  regards 
the  Oder-Neisse  frontier  it  has  been  recognized,  at  different  moments,  by  the  Soviet 
Union,  France  and  the  United  Kingdom.  Therefore,  the  statement  on  p.  146  that 
‘Polish  sovereignty  over  [those  territories]  has  never  been  specifically  recognised’  is  not 
accurate. 

The  view  that  the  Peace  Treaty  of  Riga  of  1921  marked  ‘the  beginning  of  a  European 
policy  of  non-recognition’  (p.  142)  is  puzzling.  The  Treaty  was  strictly  regional  in 
nature  and  its  parties  were  hardly  in  a  position  to  initiate  a  policy  that  could  have 
implications  for  the  whole  continent.  Further,  the  Treaty  established  the  frontier 
between  the  parties,  and  they  renounced  all  rights  and  claims  to  territories  not  com¬ 
prised  by  it.  This  was  unambiguous  recognition  of  a  particular  territorial  order :  before 
the  conclusion  of  the  Treaty  the  parties  raised  various  territorial  claims  which  were  not 
then  taken  account  of  in  it.  The  Soviet  attitude  towards  the  Lithuanian  frontier 
(Article  3)  was  one  of  lack  of  interest  rather  than  non-recognition.  Nor  is  it  clear 
why  the  absorption  of  certain  Finnish  areas  and  Bessarabia  by  the  Soviet  LTnion  in 
1940  is  contrasted  with  formal  cessions  involving  the  Baltic  States  (p.  146).  The  former 
are  called  seizures,  which  name  is  probably  used  in  a  strictly  political  sense  and 
embodies  a  judgment  of  an  ethical  nature.  Yet  it  was  both  Finland  and  Roumania  which 
continued  to  be  independent  with  regard  to  the  Soviet  Union  after  the  territorial 
modifications  of  1940.  He  mentions  implied  recognition  of  them  by  virtue  of  the 
armistices  of  1944  (p.  146);  the  Peace  Treaties  of  1947  are  passed  over  in  silence,  and 
it  is  they  which  finally  regularized  the  position. 

The  treatment  of  the  United  Nations  aspect  of  the  problem  is  highly  cursory.  While 
the  instance  of  Rhodesia  is  recorded,  there  is  no  reference  to  the  U.N.  resolutions 
refusing  recognition  to  the  Israeli  annexation  of  the  Jordanian  part  of  Jerusalem.  Article 
52  of  the  Vienna  Convention  on  the  Law  of  Treaties  and  its  implications  for  a  policy 
of  non-recognition  are  not  discussed.  Nor  is  the  attitude  of  the  Friendly  Relations 
Committee  (it  elaborated  its  Declaration  definitively  only  after  Professor  O’Connell 
completed  his  work).  His  conclusion  (p.  165)  that  ‘there  is  no  rule  of  international  law 
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prohibiting  recognition  of  territorial  changes  brought  about  in  violation  of  law’  conflicts 
with  the  General  Assembly’s  interpretation  of  Article  2,  paragraph  4,  of  the  Charter 
(‘No  territorial  acquisition  resulting  from  the  threat  or  use  of  force  shall  be  recognized 
as  legal’,  resolution  2625  (XXV)  of  1970).  A  brief  analysis  of  the  attitude  which  the 
U.N.  Members  adopted  with  respect  to  the  status  of  Jerusalem  would  not  be  out  of 
place  here.  It  might  weaken  the  author’s  firm  belief  in  the  absolute  absence  of  the  duty 
of  non-recognition. 

In  Chapters  7  and  8  he  writes  in  detail  on  treaties.  Ample  space  is  devoted  to  the 
types  and  nomenclature  of  treaties.  The  citation  of  Cahier’s  work  in  note  1  on  p.  195 
must  have  resulted  from  some  editing  or  printing  error  as  it  does  not  deal  with  treaties. 
Whether  ‘agreements’  always  regulate  ‘relatively  unimportant  or  impermanent’  matters 
is  a  debatable  proposition  of  minor  significance  (p.  201).  The  various  stages  of  making 
a  treaty  are  ably  presented.  The  views  on  claims  founded  on  abuse  of  rights  when  harm 
is  caused  by  non-ratification  (pp.  214  and  222)  sound  very  attractive  but  they  give 
expression  to  postulates  de  lege  ferenda  rather  than  to  the  lex  lata  itself,  at  least  in  the 
author’s  broad  formulation.  Examples  relating  to  ceded  territory  or  sale  of  commodities 
are  in  point  but  they  are  simple  enough  to  lie  beyond  any  doubt.  It  is  the  more  com¬ 
plicated  situations  which  have  shown  that  it  is  very  difficult  to  impute  obligations 
arising  before  the  treaty  enters  into  force.  The  learned  author  rightly  points  to  the 
case  of  Certain  German  Interests  (p.  223),  to  which  the  dispute  involving  the  German 
Settlers  could  be  added,  especially  the  aspect  concerning  the  Bauernbank.  The  Prussian 
State  held  various  rights  relating  to  land  property  and  resulting  from  the  activity  of 
the  Settlement  Commission  for  West  Prussia  and  Poznan  (Posen)  under  the  Law  of 
1886.  After  the  signing  but  before  the  entry  into  force  of  the  Treaty  of  Versailles  the 
Prussian  State  transferred  these  rights  to  a  bank,  the  Deutsche  Bauernbank  fur  West- 
preussen.  In  fact,  the  Bauernbank  did  not  pay  anything  for  the  acquisition  of  the  rights, 
the  value  of  which  had  been  estimated,  at  the  moment  of  transfer,  as  being  of  the  order 
of  600-700  million  German  marks  in  gold;  the  payment  was  to  be  effected  in  the  future 
and  progressively.  Yet  neither  the  League  nor  the  Court  regarded  this  complicated 
transaction  as  having  any  fictitious  character,  its  main  purpose  being  to  prevent, 
through  the  massive  and  sudden  transfer  of  the  Prussian  State  rights  to  the  Bauern¬ 
bank,  the  operation  ad  casum  of  Article  256  of  the  Treaty.  Two  kinds  of  contracts 
regulated  the  holding  of  land  by  German  settlers  in  the  territory  in  question.  Again, 
the  massive  and  sudden  perfection  of  titles  to  these  holdings  could  have  justified  the 
view  that  the  action  by  the  Prussian  State  and,  later,  the  Bauernbank  was  aimed  at 
avoiding  certain  consequences  of  the  Treaty.  However,  the  Permanent  Court  advised 
differently.  It  was,  inter  alia ,  of  the  opinion  that  the  perfection  of  titles  fell  within  the 
competence  ‘to  perform  the  usual  administrative  acts’  by  the  sovereign  until  the  ter¬ 
ritory  passed  to  the  new  one  after  the  Treaty  entered  into  force.  It  would  be  academic 
to  criticize  the  Court’s  attitude  today.  Professor  O’Connell  agrees  with  the  Court’s 
advisory  opinion  in  the  Settlers  case  in  another  context  (p.  379).  Yet  the  opinion  seems 
to  weaken  his  position  with  regard  to  the  legal  nature  of  an  unratified  treaty.  Whether 
Article  18  of  the  Vienna  Convention  goes,  as  the  author  contends,  further  than  custom 
(p.  223),  is  difficult  to  say,  for  the  specific  contents  of  the  latter  are  somewhat  unclear. 
If  the  rule  of  Article  18  at  all  accords  with  the  Permanent  Court’s  decisions,  then  the 
latter  favour  a  distinctly  restrictive  interpretation  of  the  rule. 

Reservations  to  treaties  are  dealt  with  at  some  length.  The  section  on  duress  is  brief 
and  it  contains  some  points  which  invite  comment.  The  Hacha-Hitler  agreement  was 
invalid  from  the  very  beginning  and  not  only  from  the  moment  of,  and  through,  the 
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occupation  of  Bohemia  and  Moravia;  its  invalidity  is  certain  rather  than  only  probable 
(p.  240).  What  is  said  on  the  impeachment  of  peace  treaties  prior  to  1919,  1928  or  1945 
(p.  240),  though  relegated  to  the  political  domain,  is  not  quite  acceptable.  The  better 
position  seems  to  be  that  a  peace  treaty  was  valid  and  subject  to  no  impeachment 
whatever,  while  the  admissibility  of  war  made  any  and  every  international  right 
relative  because  it  could  undergo  a  change  as  a  result  of  war.  Under  that  system  a 
previous  treaty  of  peace  could  equally  suffer.  Hence  the  importance  of  the  present 
prohibition  on  the  use  of  force  or  threat  thereof,  which  cannot  be  overestimated.  It  is 
difficult  to  agree  that  Article  52  of  the  Vienna  Convention  ‘is  a  blank  cheque  to  States 
seeking  escape  from  inconvenient  treaty  commitments  entered  into  in  moments  of 
political  subordinacy  to  other  Powers,  and  has  its  obvious  dangers  for  treaty  stability’ 
(p.  240).  The  Article  does  not  refer  to  political  pressures  but  to  actual  threat  or  use  of 
force,  and  there  seems  to  be  no  interest  in  preserving  the  validity  of  instruments  pro¬ 
cured  through  unlawful  employment  of  armed  force.  On  the  other  hand,  Professor 
O’Connell  is  right  when  he  points  out  that  this  Article  raises  difficult  problems  of 
causality.  It  may  be  added  that  its  chief  weakness  is  the  absence  of  definition  of  the 
term  ‘force’,  though  perhaps  the  Declaration  on  the  Prohibition  of  Coercion  incor¬ 
porated  into  the  Final  Act  of  the  Vienna  Conference  permits  us  to  narrow  this  term 
down  to  armed  force.  In  a  similarly  sceptical  vein  the  author  views  the  Vienna  provision 
on  jus  cogens,  viz.  Article  53,  and  finds  some  fault  with  it.  Again  one  does  not  share  all 
his  fears  regarding  the  repudiation  of  ‘unequal  treaties’  and,  generally,  violation  of  the 
principle  pacta  sunt  servanda  (p.  245).  Under  the  procedure  of  Articles  65-7  these  fears 
are  not  justified.  And  the  very  notion  of  the  jus  cogens  implies  that  not  all  positive  law 
is  jus  dispositivum  (p.  244). 

The  well-written  Chapter  8  is  devoted  to  the  operation  of  treaties.  Probably  it  was 
too  late  to  insert  a  mention  of  Judge  Pescatore’s  valuable  report  on  the  most-favoured¬ 
nation  clause  presented  to  the  Edinburgh  Session  of  the  Institute  of  International  Law 
(p.  248,  footnote  19).  The  effect  of  war  on  treaties  is  an  obscure  topic,  the  author 
could  not  have  been  more  correct  in  emphasizing  this.  He  begins  by  referring  the 
reader  to  the  case  of  Clark  v.  Allen  (p.  268).  One  wonders,  however,  whether  this 
decision  is  of  much  use.  What  is  in  doubt  is  not  the  general  principles  to  be  followed 
but  their  application,  and  Professor  O’Connell’s  comments  are  instructive.  As  to  the 
inconsistency  between  treaties  of  ‘higher’  and  ‘lower’  order,  the  federal  solution  is 
probably  irrelevant  (p.  274).  On  the  whole  one  may  observe  that  while  the  Vienna 
Convention  is  frequently  referred  to,  the  two  Chapters  on  treaties  did  not  fully  utilize 
the  practice  of  States  as  evidenced  in  the  documents  of  the  International  Law  Com¬ 
mission  and  especially  in  the  admirable  work  of  its  rapporteurs.  Here,  of  course,  one 
touches  the  question  of  method  and  of  the  author’s  preference  as  to  his  source 
materials. 

In  the  three  chapters  devoted  to  sovereignty  (9-1 1)  Professor  O’Connell  again 
encounters  some  problems  of  international  personality.  He  defines  the  State  in  inter¬ 
national  law,  and  in  particular  its  participation  in  intergovernmental  organizations.  The 
dichotomy  ot  the  Holy  See  and  the  Vatican  is  correctly  noted  (p.  289),  though  perhaps 
less  clearly  on  p.  290.  He  describes  various  types  of  unions.  In  explaining  the  notion 
of  independence  the  author  might  find  it  useful  to  differentiate  between  sovereignty 
and  the  exercise  of  its  multifarious  attributes  (cf.  p.  297).  While  the  former,  conceived 
as  an  aggregate  of  powers,  remains  unrestricted  by  another  State’s  competence, 
the  latter  are  always  legally  restricted  by  commands  emanating  from  international 
law.  Chapter  9  contains  the  traditional  discourse  on  intervention;  the  present-day 
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dimensions  of  the  problem  rather  favour  a  treatment  separate  from  the  context  of 
the  legal  concept  of  statehood.  The  link  between  the  two  is  beyond  doubt;  but  is  it 
not  so  with  regard  to  a  great  many  principles  and  rules?  The  subsumption  of  any  of 
them  under  the  general  heading  of  sovereignty  or  statehood  explains  very  little  indeed. 
The  definition  of  intervention  by  the  United  Nations  General  Assembly  does  not  men¬ 
tion  the  dictatorial  or  imperious  element  that  is  present  in  intervention,  which  probably 
would  solve  the  author’s  problem  arising  out  of  the  tautology  of  that  definition  (p.  300). 
The  reviewer  would  submit  that  the  dictum  on  intervention  in  the  Corfu  Channel  case 
is  broad  enough  to  serve  as  justification  for  the  view  that  protection  of  nationals  and 
their  property  abroad  through  intervention  is  unlawful.  Therefore  here  one  is  tempted 
to  take  issue  with  the  learned  author’s  conclusion  (p.  303).  In  any  case,  the  generality 
of  the  dictum  probably  deprives  it  of  any  value  as  an  argument  for  or  against  inter¬ 
vention  in  a  context  other  than  that  envisaged  by  the  Court.  In  connection  with  armed 
intervention  the  author  makes  some  basic  interpretative  assumptions  regarding  Article 
2,  paragraph  4,  of  the  U.N.  Charter  (pp.  303-4).  One  must  regret  their  brevity.  State¬ 
ments  like  the  one  that  the  principle  in  that  provision  does  not  ‘exclude  the  use  of 
force  in  every  situation’  may  be  quite  misleading  if  not  followed  by  an  attempt  at  a 
precise  determination  of  what  is  allowed  or  prohibited.  The  purported  lawfulness 
of  offensive  use  of  force  that  is  not  directed  against  the  territorial  integrity  and  political 
independence  of  a  State  is  too  important  and  complicated  a  question  to  be  dismissed  in 
a  short  paragraph.  Whether  there  was  acquiescence  in  the  purported  self-defence 
aspect  of  the  Monroe  Doctrine  when  it  had  been  recently  invoked  is  highly  doubtful 
(p.  307).  The  word  ‘intervene’  in  Article  2,  paragraph  7,  of  the  Charter  has  obviously 
a  meaning  different  from  intervention  by  individual  States;  but  even  in  the  narrow 
framework  of  that  paragraph  the  term  can  be  variously  understood.  The  author 
inclines  towards  a  restricted  interpretation  of  the  paragraph  (cf.  pp.  311-12). 

The  inclusion  of  self-defence  in  the  Chapter  which  discusses  the  definition  of  the 
State  evidences  the  structural  difficulties  which  the  author  encountered  when,  alas, 
he  decided  not  to  give  a  full  treatment  to  the  use  of  force.  Indeed,  that  capital  question 
deserved  more  attention.  There  is  some  mistaking  of  the  authorization  under  Article  51 
of  the  Charter  for  that  under  the  regional  arrangements  clauses:  ‘regional  measures 
contemplated  by  the  Charter’  do  not  constitute  ‘the  foundation’  of  most  of  the  organiza¬ 
tions  enumerated  in  footnote  32  on  p.  315;  and  in  the  preceding  footnote  one  would 
expect  a  reference  to  the  massive  treatise  by  Dr.  Bownlie.  Professor  O’Connell  regards 
the  right  of  self-defence  as  a  corollary  of  the  right  of  independence  (p.  315);  thus  it 
would  logically  follow  that  the  former  could  only  be  exercised  when  independence  is 
at  stake,  a  view  which  immediately  disposes  of  the  interpretations  that  justify  self- 
defence  for  the  protection  of  various  State  interests  on  foreign  soil.  Probably  this 
is  not  the  result  which  the  author  intended  to  achieve.  Though  self-defence  has  been 
invoked  in  the  Caroline  incident,  that  case  better  illustrates  action  in  the  state  of  neces¬ 
sity  (p.  316).  Professor  O’Connell  rightly  points  to  the  difficulties  in  establishing  the 
precise  contents  of  Article  2,  paragraph  4,  of  the  Charter  (p.  317).  Yet  in  contradistinc¬ 
tion  to  his  view  it  is  possible  to  be  specific  about  Article  51  if  one  looks  at  it  as  an 
exception  to  the  prohibition  of  Article  2.  The  United  Nations  did  not  accept  the  Paki¬ 
stani  argument  of  lawful  anticipatory  action  in  Kashmir,  and  what  the  author  himself 
has  to  say  on  the  use  of  force  in  frontier  disputes  militates  against  such  an  interpretation 
(p.  319).  Article  51  excludes  anticipatory  use  of  force,  but  the  heart  of  the  matter  is 
what  constitutes  an  armed  attack  and  what  action  can  be  taken  when  the  State  is  clearly 
threatened  by  it.  It  could  be  that  the  latter  problem  lies  altogether  beyond  the  Charter. 
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Another  topic  which  the  author  treats  with  much  competence  is  State  equality.  The 
Vattelian  dictum  by  Marshall  that  ‘Russia  and  Geneva  have  equal  rights’  (p.  322)  is 
a  simplification  that  confuses  equal  status  with  equal  rights,  and  Professor  O’Connell 
neatly  clarifies  this  point  (p.  323). 

There  follows  an  interesting  analysis  of  the  various  situations  where  two  (or  more) 
sovereignties  meet  with  regard  to  the  same  territory.  The  author  explains  the  notion 
of  residual  or  titular  sovereignty,  analyses  the  position  of  condominium  (pointing  to 
the  gaps  in  the  status  of  the  New  Hebrides,  p.  328),  and  describes  the  leases,  the  man¬ 
dates  and  trust  territories.  As  to  the  sovereignty  over  the  latter,  this  reviewer  has  doubts 
whether  it  resides,  even  if  only  in  its  residual  form,  in  the  ultimate  beneficiaries  of  the 
system.  The  concept  of  territory  not  under  any  sovereignty  and  yet  not  subject  to 
acquisition  unless  it  results  from  self-determination  seems  more  in  line  with  the  assump¬ 
tion  that  only  States  can  possess  sovereignty.  As  to  Rhodesia,  it  should  have  been  added 
that  the  United  Kingdom  took  a  different  view  of  the  competence  of  the  United  Nations 
after  the  unilateral  declaration  of  independence  (pp.  335—6).  The  presentation  of  the 
legal  features  of  such  collectivities  as  the  Commonwealth,  the  French  Community  and 
the  Netherlands  Realm  is  most  illuminating. 

Next  comes  succession  (Chapters  12-14),  a  subject  on  which  it  is  difficult  to  imagine 
a  contributor  more  competent  than  Professor  O’Connell,  the  author  of  State  Succession 
in  Municipal  Lazv  and  International  Lazv.  His  vast  knowledge  of  the  topic  here  finds  its 
synthesis.  The  reviewer  admires  the  succinct  presentation.  Perhaps  the  principle 
regarding  aliens  to  which  the  writer  refers  on  p.  377  is  today  less  fundamental  than  it 
used  to  be.  An  important  (and  correct)  interpretation  of  that  principle  is  to  be  found 
in  the  last  paragraph  on  p.  380.  The  three  pages  on  succession  of  international  organiza¬ 
tions  are  thought-provoking  (p.  396).  The  author  limits  his  discussion  to  the  League  of 
Nations  and  the  United  Nations,  including  the  Hague  Court.  He  thus  omits  other 
situations  from  his  purview ;  it  may  be  added  that  they  have  resulted  in  some  interesting 
solutions,  for  instance  the  succession  between  the  O.E.E.C.  and  the  O.E.C.D.  when 
the  latter  replaced  the  former. 

The  last  Part  in  Volume  One  deals  with  territory  (Chapters  15-18).  Perhaps  it  is  a 
pity  ^at  this  portion  does  not  immediately  follow  the  chapters  on  sovereignty  and 
especially  Chapter  10  which  displays  some  aspects  that  bring  it  closer  to  territory  and 
space  than  to  State  sovereignty.  Inevitably,  the  author  begins  by  explaining  the  relation¬ 
ship  between  sovereignty  and  territory  (p.  403).  In  any  case,  to  have  full  information 
on  territory  the  reader  must  go  back  to  the  earlier  chapters  and  then  reach  for 
Volume  Two,  which  deals,  inter  alia,  with  territorial  jurisdiction.  Whatever  one  thinks 
about  such  an  arrangement,  the  presentation  is  always  intelligible  and  one  easily  finds 
the  relevant  points. 

The  author  devotes  ample  space  to  acquisition  and  loss  of  territory.  He  first  deals 
with  occupation,  prescription  and  historic  rights.  He  characterizes  the  results  obtained 
by  the  application  of  the  Norwegian  method  of  delimiting  territorial  waters  as  ‘a  sort 
of  occupation’  (p.  407).  This  way  of  seeing  the  matter,  though  permissible,  would  seem 
to  be  superfluous  because  the  method  is  lawful.  Some  of  his  views  on  contiguity  are 
not  quite  clear  (p.  420).  Nor  are  the  observations  on  the  valid  acquisition  of  territory 
in  spite  of  unlawful  resort  to  force  and  non-recognition  (p.  432).  The  German  Demo¬ 
cratic  Republic  espoused  the  doctrine  of  two  Germanies  earlier  than  19^3  (p  442V 
the  beginning  may  be  traced  to  the  draft  law  on  all-German  elections  of  9  January 
1952.  One  also  wonders  why  the  ‘fundamental  difficulty  of  the  “two  Germanies”  thesis 
is  that  upon  coalescence  the  problem  of  State  succession  would  arise’  (p.  442).  That 
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problem  can  be  solved ;  and  why  should  there  occur  a  lapse  of  the  treaty  obligations  of 
Western  Germany?  Certainly  many  treaties  would  survive  according  to  Professor 
O’Connell’s  own  doctrine  of  State  succession.  As  to  dereliction,  ‘succession  to  sove¬ 
reignty’  (p.  445)  is,  technically  speaking,  impossible  as  the  State  always  extends  its 
own  sovereignty  over  a  territory  and  never  inherits  somebody  else’s;  but  this  is  a  point 
of  terminology.  In  situations  analogous  to  that  of  the  Ryukyu  Islands  the  residual 
sovereignty  does  not  survive  unless  it  is  explicitly  maintained  by  the  instrument 
transferring  the  authority  over  the  territory  to  another  State. 

Problems  of  maritime  territory,  airspace  and  outer  space  (Chapters  16  and  17)  are 
exhaustively  treated  and  the  reader  will  find  a  wealth  of  information  there.  The 
account  is  excellent  indeed,  particularly  on  the  maritime  questions.  Forcible  seizure 
and  diversion  of  aircraft  in  flight  are  not  discussed,  except  in  the  context  of  the  Tokyo 
Convention  (pp.  525-7).  On  the  other  hand,  the  author  includes  a  section  on  the 
Warsaw  Convention  (p.  528)  which  is  usually  not  dealt  with  at  similar  length  in 
the  textbooks  of  public  international  law.  Chapter  18  provides  valuable  insight  into  the 
various  facets  of  rights  that  exist  in  foreign  territory,  and  there  is  also  a  brief  section 
on  obligations  in  respect  of  it  (pp.  591-5).  It  may  be  observed  that  the  territorial  aspect 
of  the  Treaty  on  Non-Proliferation  of  Nuclear  Weapons  is  less  pronounced  than  its 
role  as  a  measure  halting  the  growth  of  certain  armaments.  His  explanations  concerning 
the  terminology  of  servitude  are  pertinent.  He  is  right  in  pointing  out  that  the  term 
‘dispositive  treaties’  has  gained  considerable  currency  (p.  544).  In  the  law  of  State 
succession  it  denotes  transitory  treaties  and  in  the  law  of  international  servitudes 
obligations  in  rem  that  impress  upon  a  territory  a  permanent  status.  The  term,  however, 
is  not  always  fortunate.  For  jus  dispositivum  also  means  the  law  from  which  the  parties 
to  a  contract  are  permitted  to  deviate  by  substituting  their  own  rules,  while  they  are 
not  free  to  do  it  in  respect  of  jus  cogens.  Servitudes  are  no  doubt  closer  to  the  latter 
notion.  His  list  of  types  of  servitude  is  rather  long  and  contains  some  controversial 
examples.  None  the  less,  his  concept  of  servitude  is  strictly  contractual:  he  distin¬ 
guishes  customary  restraints  on  sovereignty  as  a  separate  category  (p.  552).  The  exist¬ 
ence  of  some  of  these  may  be  questioned.  With  regard  to  air  transit  he  considers  it 
‘unrealistic  to  found  an  absolute  right  of  exclusion  on  the  formula  of  sovereignty  in  the 
Chicago  Convention’  (p.  555).  Yet  that  Convention  is  explicit  on  according  free  passage 
to  non-scheduled  air  services  only,  and  even  this  type  of  flight  is  subject  to  various 
restrictions.  Numerous  air  incidents  and  the  thick  network  of  bilateral  air  transporta¬ 
tion  agreements  amply  show  that  there  is  no  custom  on  free  air  transit. 

The  law  of  international  rivers  is  another  important  contribution  in  this  chapter;  and 
in  this  context  one  would  expect  a  reference  to  Professor  Baxter’s  basic  monograph  not 
only  in  footnote  71  on  p.  580  but  also  in  footnote  61  on  p.  567.  The  present-day 
significance  of  the  Barcelona  Convention  is  not  mentioned  (pp.  569-70);  it  is  pre¬ 
sumably  rather  small.  The  view  that  ‘geographical  and  economic  reality  form  the 
substratum  of  legal  principle,  which  requires  only  affirmation  to  become  operative’ 
(p.  568)  is  somewhat  vague.  Why  this  is  so  in  the  law  of  rivers  in  particular,  is  not 
explained.  Sovereignty  is  here  as  strong  an  obstacle  to  the  growth  of  rights  for  others 
as  in  the  remaining  territorial  domains.  As  to  the  participation  of  the  non-riparians 
in  some  river  commissions  this  resulted  much  more  from  great  power  politics  than 
from  the  high  ideals  of  the  public  law  of  Europe  (cf.  p.  574).  It  appears  also  that  by 
acceding  to  the  present  Danube  Convention  Austria  waived  her  objections  to  what 
happened  in  Belgrade  in  1948.  The  information  on  the  regime  of  several  rivers  (the 
Vistula,  the  Oder,  the  Elbe,  the  Niemen)  would  require  some  bringing  up  to  date.  In 
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the  section  on  the  interoceanic  canals  the  reader  does  not  get  a  clear  answer  as  to  the 
admissibility  of  belligerent  measures  in  the  Suez  Canal.  Otherwise,  the  reviewer  has 
nothing  but  praise  for  this  part  of  the  book. 

Chapter  19  deals  with  the  theory  of  jurisdiction  and  with  it  begins  Volume  Two. 
There  is  a  difference  of  balance  between  the  two  volumes.  The  first  covers  more 
subjects  in  less  space,  in  the  second  the  proportion  is  reversed :  a  smaller  range  of  topics 
is  discussed  but  their  treatment,  as  a  rule,  is  more  detailed.  Volume  Two  is  devoted, 
roughly  speaking,  to  two  large  themes,  viz.  jurisdiction  and  responsibility,  the  third 
problem,  i.e.  litigation,  being  closely  linked  to,  and  delimited  as  a  development  of, 
State  responsibility  sensu  largo.  This  contrasts  visibly  with  the  variety  of  topics 
described  and  analysed  in  Volume  One.  In  fact,  Volume  Two  in  many  of  its  portions 
has  the  nature  of  a  monograph  rather  than  of  a  textbook. 

Professor  O’Connell’s  approach  to  jurisdiction  is  a  broad  one.  It  probably  reveals 
his  predilection  for  the  more  conservative  and  traditional  outlook,  also  detectable  in 
other  parts  of  the  book.  It  corresponds  to  the  notion  of  international  law  as  a  set  of 
principles  and  rules  that  solve  jurisdictional  questions  among  States.  Jurisdiction  is  a 
term  of  various  meanings,  and  the  difference  between  them  is  especially  conspicuous 
in  the  common  law  and  civil  law  systems.  The  author  therefore  does  well  in  giving  an 
explanation  of  the  concept  of  jurisdiction,  though  one  may  wonder  whether  today  the 
case  of  the  Schooner  Exchange  is  still  a  classical  authority  on  the  subject. 

His  first  detailed  problem  under  this  general  heading  is  maritime  jurisdiction 
(Chapter  20).  This  is  the  subject  of  a  well-written  chapter  which  comprises  most  of 
the  law  of  the  sea.  Inevitably  in  this  area  international  law  is  explained  parallel  to  domes¬ 
tic  rules.  On  p.  607  one  would,  perhaps,  expect  some  more  discussion  on  the  effective 
nationality  of  ships  in  the  light  of  Article  5  of  the  Geneva  Convention  on  the  High 
Seas.  Is  that  provision  ‘generally  declaratory  of  established  principles  of  international 
law’  ?  The  positions  with  regard  to  jurisdiction  in  internal  waters  are  extreme  in  formu¬ 
lation,  but  not  in  the  results  they  achieve  (p.  612).  The  author  clarifies  this  point  on 
p.  625.  The  treaty  regime  of  ports  is  described  very  briefly  (p.  630),  and  no  writings 
are  cited  here.  Perhaps  more  could  have  been  said  on  the  customary  regime,  but  there 
are  references  to  it  in  several  sections.  The  important  question  of  jurisdiction  over  the 
territorial  sea  has  been  fully  explored.  The  author  explains  the  rule  of  The  David 
(p.  632)  which  today,  however,  must  yield  to  the  rule  formulated  in  Article  20  of  the 
Geneva  Convention  on  the  Territorial  Sea(pp.  633  and  639).  He  recognizes  that  reasons 
of  ‘security’  can  validly  limit  certain  rights  which  otherwise  follow  from  the  freedom  of 
the  seas  (pp.  637,  651  and  653).  In  this  reviewer’s  opinion  thermonuclear  testing  on  the 
high  seas  has  always  been  unlawful,  constituting  an  international  delinquency  and 
not  only  ‘formally  an  infringement  of  freedom  of  navigation’  (p.  653).  The  author  does 
not  mention  the  damage  that  results  from  the  radioactive  fall-out,  and  on  the  whole  his 
treatment  of  the  topical  subject  of  pollution  appears  too  summary. 

Personal  jurisdiction  is  discussed  in  separate  chapters  devoted  to  nationality 
(Chapter  21),  aliens  in  general  (Chapter  22),  extradition  and  asylum  (Chapter  23)  and 
human  rights  (Chapter  24).  The  acquired  rights  of  aliens  take  much  space  (Chapter 
25  and  most  of  Chapter  26),  and  in  analysing  the  extent  to  which  sovereign  acts  operate 
the  author  also  considers  criminal  jurisdiction  over  extra-territorial  acts  and  jurisdic¬ 
tion  over  persons  and  things  irregularly  seized.  The  arrangement  of  the  subject-matter 
is  clear  and  logical  while  the  treatment  itself  reveals  a  knowledge  of  unusual  depth  and 
a  full  mastery  of  complicated  problems.  One  might  prefer  to  see  the  discussion  of  human 
rights  either  at  the  very  beginning  or  at  the  end  of  this  series  of  chapters.  This  would 
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accentuate  the  direction  in  which,  it  is  submitted,  the  legal  protection  of  the  human 
person  today  develops.  Thus  slowly  and,  it  is  thought,  inevitably  the  traditional  dif¬ 
ference  between  the  positions  of  nationals  and  aliens  is  being  eroded,  if  not  in  all,  in 
a  growing  number  of  domestic  domains. 

The  criticism  regarding  the  judgment  in  the  Nottebohm  case  (p.  680)  is  justified  with 
the  exception,  however,  of  the  assertion  that  the  ‘Court  jumped  to  the  conclusion  [.  .  .] 
that  Nottebohm  had  applied  for  Liechtenstein  citizenship  to  avoid  becoming  an 
enemy  alien’.  The  facts  of  the  case  leave  little  doubt  that  this  was  the  motive.  After 
thirty-four  years  of  domicile  in  a  foreign  State  the  individual  can  still  prefer  allegiance 
to  his  overseas  home  country  and  has  a  right  to  retain  the  latter’s  nationality,  but  a 
sudden  naturalization  in  a  third  country  that  offers  some  guarantee  of  remaining 
neutral  in  the  beginning  conflagration  has  certainly  been  done  for  very  specific  reasons. 
The  decision  of  the  Supreme  Court  of  Guatemala  in  the  Klahr  Ehlert  case  shows  that 
loyal  German  residents  could  be  dispensed  from  the  rigours  of  the  legislation  on  enemy 
property  ( Yearbook  on  Human  Rights,  1952,  p.  103).  The  author  is  of  the  opinion  that 
the  Order  of  Malta  ‘is  specially  qualified  to  issue  passports  to  refugees’  (p.  691).  The 
relevant  conventions,  however,  did  not  bestow  such  a  function  on  the  Order,  nor  does 
it  actually  issue  persons  qua  refugees  with  identity  papers. 

The  general  duty  to  receive  aliens  (p.  695)  does  not  reach  beyond  a  temporary  stay. 
The  short  discourse  on  enemy  aliens  is  very  useful  especially  as  the  textbook  does  not 
include  the  law  of  war.  A  mention  of  the  provisions  of  the  Geneva  Convention  No.  IV 
would  not  be  out  of  place  here.  The  author  does  not  refer  to  the  war  crimes  clauses  in 
the  human  rights  instruments  (p.  730),  nor  does  he  point  out  the  existence  of  the 
Convention  on  the  Non-Applicability  of  Statutory  Limitations  to  War  Crimes  and 
Crimes  against  Humanity  (1968),  though  one  must  admit  that  the  adoption  of  that 
Treaty,  almost  a  quarter  of  a  century  after  the  cessation  of  hostilities  in  the  world 
conflict,  is  a  much  belated  measure.  The  author  refers  to  the  practice  of  diplomatic 
asylum  in  some  European  capitals;  one  rather  hesitates  to  equate  it  with  the  well 
established  Latin  American  practice  and  its  custom-creating  effect.  The  test  is  the 
right  of  free  exit  from  the  country.  The  unusual  case  of  Cardinal  Mindszenty  finally 
ended  in  such  a  departure ;  however,  it  was  not  granted  as  of  right  but  as  a  result  of 
a  negotiated  settlement. 

The  ‘doubtful  significance’  of  the  Universal  Declaration  of  Human  Rights  (p.  747) 
might  become  less  ambiguous  had  the  author  investigated  the  various  municipal 
decisions  which  made  use  of  it.  But  probably  the  topic  is  too  special  even  for  the  present 
textbook,  full  of  details  as  it  is.  At  least  the  views  of  the  United  Nations  itself  could  have 
been  mentioned  here:  from  a  certain  moment  the  Organization  began  to  regard  the 
Declaration  as  binding  on  Members.  One  such  instance  was  the  policy  of  apartheid 
which,  strangely  enough,  does  not  figure  among  the  examples  cited  on  p.  748.  It  seems 
that  the  Human  Rights  Covenants  and  their  machinery  of  implementation,  albeit  very 
modest,  deserved  at  least  as  much  space  as  the  European  Convention.  For  the  moment 
the  enforcement  procedures  of  the  latter  have  proved  unacceptable  in  other  regions 
or  on  the  universal  plane.  With  the  exception  of  one  or  two  countries  the  European 
Convention  regulates  the  problem  in  regard  to  States  where  the  protection  of  several 
human  rights  is  almost  over-perfect  under  municipal  law  and  irrespective  of  the  Con¬ 
vention.  The  author  discusses  various  facets  of  protecting  the  individual’s  rights, 
including  the  position  of  minorities.  The  latter  subject  has  been  neglected  in  post- 
1945  treaties  or  rather  immersed  in  human  rights  at  large.  Events  have  shown  that  in 
spite  of  its  logical  and  theoretical  attractiveness  the  human  rights  approach  too  often 
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proved  of  little  value  for  securing  the  basic  rights  of  minorities.  It  is  an  example  of 
applying  European  experience  on  a  global  scale,  while  a  different  pattern  would,  at 
least  at  present,  be  more  appropriate  in  some  other  parts  of  the  world.  Biafra  and  Ban¬ 
gladesh  are  examples  that  come  readily  to  mind.  In  Europe  the  problem  of  minorities 
underwent  a  considerable  change  after  1945  and  today  the  best  solution  lies  in  equal 
protection  for  all  in  the  guise  of  guarantees  on  human  rights.  Instances  like  the  German¬ 
speaking  population  in  the  Alto  Adige  region  in  Italy,  where  special  minority  protec¬ 
tion  is  in  operation,  are  exceptional  in  Europe,  but  conditions  in  various  new  States  of 
Africa  and  Asia  are  different.  The  principal  fault  of  the  inter-war  protection  of  minori¬ 
ties  in  Europe,  to  which  the  author  does  not  refer,  was  the  imposition  of  certain  duties 
on  some  States  while  others  remained  free  of  any  obligations  of  this  sort.  Yet  minorities 
in  the  latter  States  also  faced  some  difficult  problems  of  preserving  their  identity. 
A  system  with  such  a  built-in  weakness  could  not  survive  for  long,  especially  as  several 
of  the  States  involved  were,  rightly  or  wrongly,  rather  touchy  in  matters  of  sove¬ 
reignty. 

Chapter  25  on  acquired  rights  of  aliens  proves  the  author’s  great  competence  to  deal 
succinctly  with  complicated  and  often  unclear  subjects.  Taking  of  enemy  property  is, 
of  course,  an  important  breach  in  the  protection  which  international  law  offers  to 
foreign  property.  In  contemporary  times  of  wars,  revolutions  and  social  change  this 
protection  has  rather  been  dwindling.  The  fact  that  war-time  seizures  are  additionally 
legalized  in  peace  treaties  (p.  770)  in  no  way  diminishes  the  reality  of  drastic  inroads 
into  acquired  rights  without  compensation  for  the  loser  and  its  toleration  by  inter¬ 
national  law.  Some  States  pursue  policies  which  favour  the  widening  of  the  breach, 
and  they  have  had  some  success,  as  shown  by  agreements  which  provide  for  partial 
compensation  only  of  nationalized  foreign  property.  Whatever  one  thinks  of  the  relation 
between  those  agreements  and  the  general  law  they  contributed  to  the  lowering  of  the 
standard  and  the  weakening  of  effectiveness  in  protecting  the  aliens’  acquired  rights 
(cf.  p.  781).  One  may  wonder  whether  the  concept  of  unjust  enrichment  (p.  780)  is 
a  good  rationale  for  the  duty  to  compensate.  In  civil  law  the  plea  of  unjust  enrichment 
is  usually  the  ultimum  refugium  when  other  arguments  failed ;  and  it  is  not  easy  to  prove. 
Some  takings  of  foreign  property  have  resulted  more  in  changes  of  book-keeping 
than  actual  enrichment.  Others  have  been  described  as  putting  an  end  to  excessive 
enrichment  by  the  foreign  owner  at  the  expense  of  national  wealth  and  resources. 
The  rule  on  compensation  may  suffer  further  damage  if  one  is  not  satisfied  with  its 
positive  law  aspects  but  tries  to  show  its  jurisprudential  and  philosophical  inevitability. 

The  treatment  of  the  operation  of  sovereign  acts,  in  particular  extraterritorially,  is 
most  learned  (Chapter  26).  Equally  excellent  is  Chapter  27  on  sovereign  immunity. 
Diplomatic  and  consular  privileges  and  immunities,  one  of  the  least  controversial 
subjects  in  the  law  of  nations,  are  presented  in  an  erudite  and  interesting  manner. 
Chapter  28  also  includes  a  description  of  the  immunities  of  intergovernmental  organiza¬ 
tions  and  their  functionaries.  The  two  last-mentioned  chapters  contain  a  strong  element 
of  municipal  law,  mainly  English  and  American. 

Professor  O’Connell’s  theory  of  State  responsibility  is  primarily  oriented  towards 
the  protection  of  the  alien  on  foreign  soil  (Chapter  29).  This  approach  is  in  line  with 
today’s  trend  of  protecting  the  human  individual  by  a  set  of  international  legal  rules, 
and  it  is  beyond  criticism  provided  it  does  not  result  in  any  excessively  privileged  posi¬ 
tion.  The  author  mentions  physical  injury  done  to  the  alien  in  a  country  the  law  of 
which  does  not  regard  acts  of  this  character  as  illegal  (p.  941).  Today  in  situations  of 
this  and  similar  kinds  the  international  standard  of  treatment  is  one  that  emerges  from 
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the  universal  (in  contradistinction  to  regional)  instruments  on  human  rights.  The  con¬ 
tents  of  the  international  standard,  apart  from  certain  basic  rights  protecting  the  alien’s 
life,  health,  personal  freedom  and  security  from  violence,  have  never  been  clearly  and 
in  detail  elaborated  and  agreed  upon  in  the  numerically  growing  community  of  States. 
More  often  than  not  what  has  been  and  still  occasionally  is  presented  as  the  inter¬ 
national  standard  boils  down  to  nothing  more  than  the  standard  selected  or  established 
by  a  handful  of  capital  exporting  countries.  Their  interests,  naturally  enough,  must  be 
protected  against  risks  or  violation  of  validly  incurred  treaty  obligations,  but  that 
protection  is  probably  better  served  by  specific  contractual  arrangements  adapted  to  the 
local  situation,  than  by  the  general  (if  not  somewhat  vague)  concept  of  the  international 
standard.  The  author’s  observations  on  that  standard  are  pertinent  and  give  much 
food  for  thought  (pp.  942-5).  One  agrees  easily  with  the  proposition  that  international 
law  ‘lays  down  objective  standards  in  the  matter  of  treatment  of  aliens  and  their  prop¬ 
erty’  (p.  955).  The  crux  of  the  matter  is  the  determination  of  the  standard  in  various 
and  varying  circumstances,  which  is  particularly  difficult  with  regard  to  some  property 
and  pecuniary  rights.  The  author’s  source  for  that  determination  is  restricted  to 
materials  that  express  one  set  of  values.  They  may  not  be  shared  by  other  publicists  or 
legal  advisers.  A  feature  of  the  treaties  on  human  rights,  both  universal  and  regional, 
is  that  they  are  very  reticent  on  the  protection  of  proprietary  interests. 

Professor  O’Connell  further  considers  the  responsibility  of  individuals.  He  thus 
goes  beyond  the  subject  of  Chapter  29 :  it  is  not  part  of  State  responsibility  because  it 
is  based  on  different  grounds  even  if  the  facts  are  the  same.  There  can  be  no  doubt 
that  ‘international  law  imposes  standards  of  behaviour  on  individuals  directly’  (p.  957). 
But  when  an  individual  destroys  alien  property,  the  State  alone  bears  responsibility 
on  the  international  plane,  while  the  individual’s  act  is  punishable  under  municipal 
(not  international)  criminal  law.  That  law,  as  it  stands  in  most  countries,  applies  to 
foreigners  who  in  their  own  country  committed  an  offence  against  the  national  law.  Thus 
no  additional  international  rules  are  necessary;  the  difficulty  lies  elsewhere:  bringing 
the  offenders  to  justice.  Protection  of  diplomats,  to  which  the  author  refers,  is  mainly 
secured  by  municipal  law  and  enforcement.  When  the  latter  fails,  the  mere  existence 
of  a  vast  body  of  international  diplomatic  law  is  not  helpful  unless  the  aggrieved  State 
takes  steps  that  would  redress  the  situation.  But  then  one  finds  oneself  on  the  inter-State 
plane.  Besides,  it  is  highly  doubtful  whether  the  protection  of  aliens  can  at  present  be 
secured  or  improved  by  creating  special  standards  for  them.  Today  one  seeks  to 
establish  a  decent  and  satisfactory  standard  for  all,  and  this  seems  to  be  the  right 
trend.  The  author’s  suggestion  de  lege  ferenda  that  international  law  should  embrace 
individual  responsibility  whenever  a  legally  protected  interest  of  an  alien  is  at  stake 
would  turn  many  common  offences,  easily  punishable  under  municipal  law,  into  inter¬ 
national  crimes.  Why  this  would  improve  law  enforcement  is  not  clear.  The  author 
very  briefly  mentions  war  crimes  and  genocide  (pp.  958-9).  Is  not  the  unedifying 
picture  of  some  of  the  perpetrators  of  crimes  against  innumerable  aliens  during  the 
Second  World  War  parading  in  freedom  and  wealth,  practically  unpunished,  a  sobering 
reminder  that  internationalization  of  offences  has  its  limits  ?  There  are  States  which 
are  unwilling  to  punish  properly,  or  at  all,  war  criminals,  perpetrators  of  genocidal  acts, 
hijackers,  political  kidnappers  and  the  like — and  the  said  States  are  a  highly  hetero¬ 
geneous  group  representing  a  variety  of  political  systems.  It  does  not  seem  that  there  is 
much  point  in  internationalizing  offences  of  a  lesser  calibre. 

Thus  there  are  debatable  propositions  in  the  author’s  treatment  of  international 
responsibility.  They  are,  however,  few  indeed,  and  the  series  of  chapters  on  the  subject 
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is  a  monument  of  erudition  and  legal  skill.  The  treatment  of  contracts  is  especially- 
interesting  and  revealing  (Chapter  31),  while  the  inclusion  of  monetary  problems, 
rare  as  it  is  in  textbooks,  bears  witness  to  the  author’s  successful  effort  at  complete¬ 
ness  (Chapter  32;  but  questions  of  responsibility  arising  out  of  monetary  policies 
during  the  war,  and  particularly  out  of  the  issue  of  occupation  currency,  have  been 
omitted). 

The  last  Part  of  the  book  comprises  a  useful  analysis  of  the  formulation,  nationality 
and  impediments  in  the  making  of  claims  (Chapter  33).  Further,  there  is  information 
on  the  tribunals  and  the  hearings  before  them  (Chapters  34  and  35).  The  emphasis  is 
on  the  International  Court  of  Justice.  There  is  no  question  that  the  student  and  prac¬ 
titioner  alike  must  have  the  relevant  knowledge,  and  Professor  O’Connell’s  presentation 
is  a  reliable  source  of  it.  None  the  less  an  aura  of  unreality  envelops  these  chapters 
when  one  regards  them  as  a  sequence  to  the  pages  devoted  to  protection  of  aliens, 
State  responsibility  and  claims.  Very  few  of  the  latter  go  to  the  Court  and  still  fewer 
lead  to  a  judgment  on  merits.  What  the  author  here  provides  is  a  valuable  academic 
discourse,  not  the  setting  forth  of  legal  remedies  that  actually  protect  the  interests  of 
aliens — a  topic  which  occupies  such  an  important  place  in  his  textbook.  He  winds  up 
by  an  exposition  of  the  question  of  reparation  for  international  wrongs. 

The  reader  thus  sees  that  the  textbook  under  review,  rich  as  its  contents  are,  does 
not  give,  in  spite  of  its  all-embracing  title,  a  complete  picture  of  contemporary  inter¬ 
national  law.  This  is  a  matter  for  regret,  because  the  high  level  of  the  presentation 
would  surely  guarantee  an  equally  good  result  in  the  omitted  spheres.  They  are  fairly 
extensive  and  include  the  law  of  the  United  Nations  and  other  organizations  (though 
there  are  exceptions  relating  to  personality,  treaty-making,  responsibility,  territorial 
powers,  etc.),  pacific  settlement  of  disputes  through  means  other  than  arbitration  and 
judicial  decision,  use  of  force  (though  armed  intervention  and  self-defence  have  been 
included)  and  the  vast  body  of  the  law  on  armed  conflict  both  in  its  humanitarian  and 
other  branches.  Especially  the  last  omission  is  disquieting  as  it  may  have  some  undesir¬ 
able  implications:  the  less  experienced  reader  may  find  in  it  the  justification  for  the 
view,  false  yet  widely  held,  that  the  law  of  war  has  ceased  to  be  relevant.  The  omission 
of  that  subject  from  textbooks  and  university  curricula  is  an  occurrence  too  frequent 
not  to  become  a  matter  for  concern. 

The  textbook  is  beautifully  produced,  and  printing  errors  are  very  rare,  e.g.  in  foot¬ 
note  19  at  p.  47,  or  at  p.  293  where  the  correct  date  is  1697  (not  1679).  The  term 
‘Soviet’  is  not  a  substitute  for  the  U.S.S.R.  or  the  Soviet  Union  because  in  Russian  it 
means  ‘the  council’.  It  is  an  unexpected  slip  in  such  a  carefully  written  book.  The 
indexes  are  as  impressive  as  they  are  useful,  though  there  is  something  frightening  in 
the  flood  and  inflation  of  international  legal  materials  when  the  auxiliary  apparatus  of 
a  two-volume  textbook  runs  into  more  than  200  pages. 

Is  it  that  mass  of  contemporary  sources  that  persuaded  Professor  O’Connell  to  give 
in  his  meticulous  and  highly  reliable  presentation  a  place  of  preference  to  British  and 
American  judicial  decisions  ?  Many  passages  of  this  excellent  textbook  are  more  in  the 
nature  of  international  law  as  interpreted  by  British  and  American  courts  than  the 
law  of  nations  tout  court.  The  author  attaches  paramount  importance  to  custom  and 
yet  he  sometimes  prefers  not  to  have  recourse  to  the  materials  which  constitute  evidence 
of  State  practice,  whether  already  crystallized  or  only  in  statu  nascendi ,  and  which  have 
been  made  available  especially  by  some  very  competent  American  and  British  com¬ 
pilers  and  editors.  Thus  the  judicial  decisions  of  the  United  Kingdom  and  the  United 
States  get  full  credit,  but  not  their  practice,  nor  that  of  other  countries.  One  might  also 
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expect  more  digging  into  the  rich  information  on  State  practice  contained  in  the 
publications  of  the  United  Nations. 

The  foregoing  observations  are  not  criticisms.  It  is  up  to  every  writer  to  determine 
the  method  applied  and,  thereby,  the  particular  outlook  of  his  treatise.  There  is  nothing 
wrong  in  looking  at  international  law  through  the  eyes  of  the  municipal  judge.  This  is 
one  of  the  perspectives,  probably  a  narrower  one,  from  which  one  can  choose.  However, 
it  does  not  seem  that  in  international  relations  hard  law  is  only  that  which  is  made  and 
applied  by  the  courts.  On  the  other  hand,  Professor  O’Connell’s  bibliography  is  much 
more  cosmopolitan  than  some  of  his  presentations.  It  is  valuable  indeed.  In  sum,  the 
textbook  is  an  original  and  outstanding  contribution  to  the  writings  for  which  genera¬ 
tions  of  international  lawyers  will  owe  Professor  O’Connell  a  debt  of  gratitude. 

K.  Skubiszewski 


Judicial  Protection  against  the  Executive.  The  Max  Planck  Institute.  2  vols. 
Carl  Heymans  Verlag  K.G.  Koln;  Oceana  Publications,  Inc.,  Dobbs 
Ferry,  New  York,  1969.  1,258  pp.  Price  $75  per  set  (including  the  third 
volume,  published  in  1972).1 

These  two  volumes  result  from  the  Colloquium  held  in  Heidelberg  and  organized 
by  the  Institute.  The  first  two  volumes  consist  of  national  reports,  the  third  is  to  cover 
international  and  comparative  law.  All  reports  were  based  on  a  very  detailed  question¬ 
naire  which  has  the  advantage  of  ensuring  a  much  greater  consistency  among  the  reports, 
though  its  terms  created  some  difficulties  for  the  rapporteurs  from  the  Common  Law 
world.  Thirty-one  countries  are  covered,  including  Hungary  and  Roumania,  Japan, 
India,  Mexico,  so  that  the  range  in  style  of  government  is  considerable.  In  addition  two 
further  contributions  cover  the  theme  in  relation  to  the  European  Communities  and 
within  international  organizations.  Each  contribution  is  supported  by  a  bibliography 
which,  in  some  cases,  is  very  extensive  and  useful.  The  reports  themselves  are  in 
English,  French  or  German. 

It  is  impossible  to  review,  in  reasonable  length,  so  wide  a  range,  but  perhaps  one 
may,  without  any  feeling  of  national  pride,  draw  particular  attention  to  the  long  and 
very  clear  British  report  by  Professor  Bradley,  which  has  great  clarity  and  is  a  remark¬ 
able  effort  of  compression,  since  he  covers  both  jurisdictions,  and  had,  according  to  the 
questionnaire,  to  cover  matters  such  as  public  contracts  and  emergency  powers  as 
well  as  the  material  which  one  would  normally  expect  to  fall  within  the  title.  To  give 
a  clear  and  brief  account  of  so  complex  a  matter  as  title  to  sue  without  producing  an 
account  which  is  perhaps  misleading  is  not  easy,  but  Professor  Bradley  has  achieved 
it  and  the  true  depth  of  the  report  is  apparent.  The  reports  are,  in  many  cases,  such  as 
that  of  Professor  Fromont,  marked  by  an  appropriate  spirit  of  detachment,  as  they  are 
marked,  for  example,  in  that  of  Professor  Vogel,  by  thoroughness  (though  perhaps  one 
would  there  have  wished  for  more  on  the  Constitutional  Court).  There  is  though 
throughout  the  national  reports  a  considerable  variation  in  depth.  Professor  Ule 
contributes  the  report  on  the  European  Communities.  It  is  a  straightforward  account, 
on  which  the  marks  of  the  schema  (which  was  less  appropriate  here  than  elsewhere) 
are  clearly  seen.  Thus  much  is  said,  relative  to  space,  of  the  court  itself  and  of  pro¬ 
cedure.  The  direct  means  of  challenge  are  discussed  and  the  difficulties  in  this  setting 


1  To  be  reviewed  in  the  next  issue  of  this  Year  Book. 
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are  indicated.  Perhaps  too  little  is  said  of  the  indirect  challenge  both  against  Member 
State  or  Community  through  Article  177.  It  is  not  Professor  Vogel’s  fault  that  the 
great  upsurge  in  this  field  has  happened  since  the  Colloquium.  Dr.  Furrer  contributes 
a  well-balanced  account  of  the  protection  of  individuals  within  international  organiza¬ 
tions.  He  excludes  the  European  Communities  and  thus  the  administrative  jurisdic¬ 
tion  of  that  court  is  not  fully  explored,  and  concentrates  in  effect  on  the  administrative 
tribunals  of  the  U.N.  and  of  the  I.L.O. — including,  of  course,  all  those  other  bodies 
which  use  the  latter  jurisdiction.  It  is  a  good  survey  and  good  introduction  to  the  field; 
built  into  it  are  many  comparative  elements  and  read  with  care  it  is  one  of  the  best 
contributions.  The  whole  of  the  material  in  these  volumes  forms  a  fair  basis  for  the 
start  of  inquiry,  and  for  comparisons  which  the  reader  himself  can  make. 

J.  D.  B.  Mitchell 
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of,  14-16,  32,  46,  49,  5i-2,  58,  60, 

63 

fishing  rights,  3-4,  xo,  23-5,  27-9,  31, 
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political  unity,  6-7,  9,  19 
Malagasy  Republic,  25 
baseline  principle,  25 
geographical  character,  25 
territorial  sea  of,  25 
Maritime  Zone,  Declaration  (1952),  24 
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recours  en  cumulation ,  419—24 
regulations  and  decisions,  distinction, 
419-22 
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political  motive,  relevance,  238—9 
Prevention  and  Punishment  of,  Con¬ 
vention,  142,  239,  253 
Germany,  treaties,  interpretation  by 
domestic  courts,  263,  266,  269-70, 
275-6,  281-2,  290-4,  298-9 
Grotius,  98-105,  304-6,  310-15,  320,  363 
Guerilla  warfare :  see  War  (2) 

Hague,  The,  Conventions  and  Con¬ 
ferences,  1,  4-5,  8-1 1,  18,  25,  51,  70, 
179-81,  183,  185-96,  198,  203-6, 

348-52,  354-5,  358 

Codification  (Conference,  1930),  1,  4-5, 
8-1 1,  18,  25,  51,  70,  348-52,  354-5, 
358 

Peace  (Conferences,  1899,  1907),  179- 
180,  203 

Protection  of  Cultural  Property  (1954), 
205 

Suppression  of  Unlawful  Seizure  of 
Aircraft  (1971),  246-8,  253 
War  on  Land,  Convention  No.  IV 
(1907),  179-81,  183 

War  on  Land,  Laws  and  Customs  of 
(1899),  179-80 

War  on  Land  Regulations  (1907),  Arts 
1  and  2,  180-1,  185-95,  203-5 
Harvard  Drafts,  territorial  sea,  7,  348 
Hawaii  and  the  Pacific  Trust  Territory, 
42-5 :  see  also  Archipelagos,  mid¬ 
ocean 

Health  Organization:  see  World  Health 
Organization 

High  seas,  1,  12-13,  15-22,  24-5,  29,  35-7, 
40-1,  45-7,  53,  55-6,  58-9,  67-74, 
i37,  162-70,  179,  385-91:  see  also 
Territorial  sea  (1)  (2) 
archipelagic  claims,  effect,  1,  12-13,  15- 
22,  24-5,  29,  35-7,  40-1,  45-7, 
53,  55-6,  58-9,  67-74 
ecology,  enclosure  and,  55-6 
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pockets  of,  within  archipelagos,  12—13, 
15-20 

sovereignty,  extension  over,  24-5,  35- 
37,  4h  45-7,  67-74 

Geneva:  Conference  on  the  Law  of,  1, 
16,  20-2,  29,  36,  40,  58,  70;  Conven¬ 
tion,  40,  58-9,  70,  73 
Maritime  Consultative  Organization, 
reservations  to  constitution  of,  137, 
162-70 

oil  pollution,  385-91 

accidental  discharge,  385,  389 
arrest,  power  of,  378 
cleaning  up  costs,  390-1 
Conventions,  International :  Civil 
Liability  for  .  .  .  Damage  (1969), 
389-90;  Intervention  in  Cases  of 
.  .  .  (1969),  388-9;  Prevention  of 
Pollution  at  Sea  by  .  .  .  (1954,  1962, 
1969),  386-9 

deliberate  discharge,  385-6 
drilling  rigs,  388 

exceptions  from  prohibition,  386-7 
freedom  of  the  seas  and,  389 
insurance  certificates,  390-1 
liability,  civil,  389-91 
‘load  on  top’  technique,  387-8 
non-prohibited  zones,  386 
oil  protection  vessels,  388 
oil-water  concentration,  386 
penalties,  386-91 
prohibited  zones,  386-7 
regulations,  386-9 
U.K.  legislation,  386—91 
sea  warfare,  Declaration  of  Paris,  179 
sovereignty,  extension  over,  24-5,  35-7, 

4L  45-7,  67-74 
straits,  regime  of,  69—74  passim 
Hijacking:  see  Aircraft 
Human  Rights,  175,  207,  210,  218-19,  221, 
225,  251 

European  Convention,  207,  210,  218-19, 
225,  251 

guerilla  warfare,  humanitarian  pro¬ 
visions:  see  War  (2) 

U.N.  Covenant  on  Civil  and  Political 
Rights,  210,  221 
U.N.  Declaration  of,  221 

Iceland,  24-5 
Immunities,  396-9 
diplomatic,  398-9 

agents,  diplomatic,  398-9 
special  mission,  status,  398-9 
State,  receiving,  acceptance  by,  399 
territory  of  third  State,  399 
sovereign,  396-8 

federal  State,  aconstituentunitof,  396—8 
industry,  statutory  body  to  promote, 
396-8 


523 

‘ordinary  trade  and  commerce’,  398 
State  trading,  397-8 
Indonesia,  37-42,  53,  62,  66,  68-72,  77: 

see  also  Archipelagos,  mid-ocean 
Inland  waters,  archipelagic,  n-13,  16-20, 
22-3,  26-32,  36-8,  40,  43-4,  46,  48- 
50,  58,  69-75  passim 

Innocent  passage:  see  Territorial  sea 

(1) 

Institut  de  droit  international,  6,  338—40 
archipelagic  claims,  6 
territorial  sea,  338-40 
Intergovernmental  Maritime  Consultative 
Organization,  137,  162—70 
International  Atomic  Energy  Agency, 
159-60,  170 

International  Bank  for  Reconstruction  and 
Development,  139,  170 
International  Civil  Aviation  Organization, 
145,  158-9,  170 

International  Court  of  Justice,  142-3,  147— 
148 

International  Labour  Organization,  157-8, 
170 

International  law,  language,  method  and 
the  nature  of,  79—135 
absolutist  and  idealist  approach,  123 
academic  discourse,  British  tradition, 
95-8 

argument,  presentation,  95,  98—100, 

119 

audience,  assumptions  about,  95—7 
autological  (deductive)  approach:  see 
subheading  deductive  method 
autonomous  theory,  121,  128-9,  13 1-2 
claim,  claims,  106—9,  JI7 

‘claims  to’  rather  than  ‘rights  in’,  106— 
109 

concept  of,  109,  1x7 

classical  method,  79—106,  116—19,  129- 
I3L  133-5 

analysis  and  examples,  79-95,  116-19, 
129-31,  133-5 
nature  of  law  and,  95-105 
‘controlled  intellectual  confusion’ 
method,  97-8,  1 16-18 
deductive  method,  80-5,  89-91,  94 
doctrinal  discussion,  value,  87—8 
empirical  approach,  80,  84-5,  90 
examples  of  methods,  79-95,  98,  10 1, 
103,  105-33 

classical:  Gidel,  85-95,  98,  101,  103, 
106;  Grotius,  98-105;  Hall,  79-85, 
95,  98,  101,  106 

new:  I.L.C.,  119-21;  McDougal  and 
Burke,  105-19,  121-33 
finding  the  law,  99-105,  108-9,  11  6— 17, 
119,  121-33 

classical  method,  99-105,  129-31, 

133 
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International  law  ( cont .): 
finding  the  law  (cont.) : 

‘constructing’  rather  than  ‘finding’,  1 2 1 
new  method,  108-9,116-17,119,121-33 
‘first  level’  rules,  90-2,  106 
inductive  method,  89-91,  94,  97-8,  100- 
102 

intentions  and  propositions,  82-5 
interests,  inclusive  and  exclusive,  107, 
117 

natural  law,  89-100,  130 

international  law  and,  99-100,  130 
positive  law  and,  89-90,  99 
religious  connotations,  99-100 
new  method,  105-33 

analysis  and  examples,  105—33 
finding  the  law,  108-9,  116-17,  119, 

121-33 

presenting  the  law,  1 15-21 
opinio  juris  concept,  103,  129 
opinion,  as  settlement  of  matter,  85-8 
‘ought  pattern’,  101-3,  134—5 
pattern  finding  concept,  104-5,  1 19,  124 
policy,  109-13,  1 17,  1 19,  121-2,  124-5, 
I28,  131,  133:  see  also  subheading 
teleological  approach 
community  policy,  109-13,  117,  125 
fact  and  policy,  law  as  function  of, 
121-2 

facts,  policy  analysis  of,  128 
law,  reduction  to  policy,  13 1,  133 
policy  factors,  1 10-12 
propositions,  policy  orientated,  no— 
112,  119 

values,  policy  as  system  of,  124,  133 
word,  use  of,  106 
positive  law,  89-94,  99 

hypotheses,  law  as  test  of,  89-94 
natural  law  and,  89-90,  99 
presentation,  new  method,  106,  108-21 
analysis,  106,  108-15 
assessment,  1 15-21 
objections  to,  119 
principle,  general,  utility  of,  86 
propositions,  79-85 
forms,  79-85 
intentions  and,  82-5 
‘reasonable’,  test  of,  m-13 
relativist  and  realist  approach,  12 1-3, 
125,  133 

‘second  level’  theory,  90-2,  106 
style,  123,  112,  1 16,  1 19,  123-4 
objective,  123 

subjective,  112,  116,  119,  123-4 
teleological  (policy)  approach,  80-1,  84- 
85,  90,  94 

utilitarianism,  international,  125-8,  13 1, 
133 

characteristics,  125-8,  13 1,  133 
objections  to,  126-8 


validation,  by  assertion,  81-2 
values,  94-6,  102-3,  125-33 
assumptions  about,  95—6 
calculus  of,  125—33 
policy  as  system  of,  124,  133 
shared  system  of,  appeal  to,  124-5, 
i33 

value-preferences,  94,  102—3 
verification  methods,  81-2,  85 
International  Law  Association,  5-6,  347-8 
archipelagic  claims,  5-6 
territorial  sea,  347-8 

International  Law  Commission,  16-20,  28, 
70,  142,  147,  150,  255-6,  273-4,  297, 
300—1,  358-60 

archipelagic  claims,  15-20,  28,  70 
‘sovereignty’  meaning  of  term,  358-60 
treaties  (1),  Draft  Articles  on  the  Law 
of,  144,  255-6,  274,  297,  300-1 
treaties  (2),  interpretation,  255-6, 
273-4^297,  300-1 

‘effective’  or  ‘liberal’,  difference,  300 
effectiveness  rule,  297,  300—1 
‘good  faith’  principle,  301 
intention,  text  as  evidence,  273-4 
‘legally  operative’  aim,  297 
‘object  and  purpose’,  as  part  of  con¬ 
text,  297,  301 

‘plain,  natural  or  ordinary  meaning’, 
3°  1 

restrictive  interpretation,  300 
textual  approach,  273-4 
treaties  (3),  reservations  to,  142-5,  147, 
150 

constitutions  of  organizations,  144-5, 
150 

‘flexible’  system,  adoption,  144—5 
objections  to  reservations,  150 
report  on,  142 

sovereign  equality  and  universality, 
i47 

unanimity  rule,  142 

International  Monetary  Fund,  139,  170 
International  Organizations,  reservations 
to  constitutions,  137-71 
‘collegiate’  system,  143,  149 
Communist  States,  attitude,  142-3,  150, 

165 

compatibility  test,  142-4,  148-9,  156,  161 
constitutions  and,  148-9,  156,  161 
‘flexible’  system,  144 
unanimity  rule,  142-3,  149 
‘competent  organ’,  reservations  and, 
153-4,.  167-9 
constitution,  153-4 
council,  executive,  153—4 
definition,  153 
members,  153-4 

reservation,  competent  organ  to  deal 
with,  167-9 
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constitutional  provisions,  145-6,  147, 
161,  170 

normative,  145,  147,  161,  170 
organizational,  146 
reciprocal,  145-6,  170 
regulatory,  146,  170 
substantive,  146 

constitutive  instrument,  timing  of  reser¬ 
vations  to,  152-3,  162-4 
declarations,  138,  156-7,  160,  162,  165- 
170 

‘flexible’  system,  143-5,  I47>  I49“SI 
compatibility  test,  144 
effects,  legal,  144 

I.L.C.,  adoption  suggested  by, 

14475 

objections  to  reservations,  effects,  144, 
149-51 

parties  to  treaties,  protection,  144 
reciprocity  rule,  147 
sovereign  equality  and,  147 
suitability  of,  144-5,  I47_5I 
universality,  equality  and,  144,  147 
Vienna  Convention,  adoption  by,  144, 
147 

Food  and  Agriculture  Organization, 
practice,  157 

Genocide  Convention,  reservations  to, 
142 

Intergovernmental  Maritime  .  .  .  Organ¬ 
ization,  practice,  137,  162-70 
‘competent  organ’,  167-9 
declarations,  162,  165-70 
interpretation  and  reservations,  164-5 
membership,  acceptance  of,  and  with¬ 
drawal,  162-9 

objections  to  reservations,  164-5, 
168 

unanimity  rule,  164 

International  Atomic  Energy  Agency, 
practice,  159-60,  170 
declarations,  160 
sovereignty  of  territory,  160 
unanimity  rule,  159-60 
International  Civil  Aviation  Organiza¬ 
tion,  practice,  145,  158-9,  170 
majority  rule,  159 
reservations,  practice,  158-9,  170 
unanimity  rule,  158-9 
International  Court  of  Justice,  opinion, 
142-3,  147-8 

International  Labour  Organization, 
practice,  157-8,  170 

International  Law  Commission,  142- 

145,  147,  150 

constitutions,  a  special  case,  144-5, 

150 

‘flexible’  system,  144-5 
objections  to  reservations,  150 
report  on  reservations,  142 
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sovereign  equality,  universality  and, 

,  J47 

Treaties,  Draft  Articles,  144 
unanimity  rule,  142 
International  Telecommunication  Con¬ 
vention,  137-9,  169-70 
interpretation  and  reservations,  15 1-2, 
161-2,  164-5 

League  of  Nations,  140-1,  170 
membership  of,  and  reservations,  149- 

151,  154-8,  160-9 
acceptance  and,  162-9 
acquisition  of  members,  15 1 
applicants  for  admission,  154-8 
competence  to  admit,  153-4 
objections  to  reservations,  149-51 
withdrawal  from,  160-2,  168 

neutrality,  reservations  of,  140-1 
objections  to  reservations,  149-51,  158- 

159,  164-5,  168 

constitutions  and,  149-51,  165-9, 

164-5,  168 
effects,  144,  149-51 
sovereignty  and,  150 
unilateral  objections,  149-50 
Vienna  Convention  on,  144,  149-50 
Pan-American  Union,  141-3 
reservations,  desirability  of,  144-5, 
I47-5L  155-6,  158-9,  161,  169-71 
right  to  make  (1),  granted  by  treaty,  137- 
139,  169-70 
declarations,  138 
financial  matters,  139 
rules,  substantive,  138-9 
Telecommunication  Convention,  137- 
139,  169-70 

right  to  make  (2),  rules  of  customary  law, 
141-71 

collegiate  system,  143,  149 
compatibility  test,  142-4,  148-9,  156, 

161 

‘competent  organ’,  153-4,  *67-9 
constitutive  instrument,  152-3,  162-4 
‘flexible’  system,  143-5,  r47,  I49~5I 
interpretation  and  reservations,  151— 

152,  161-2,  164-5 

membership  and,  149-51, 154-8, 160-9 
objections  to  reservations,  149-51, 
158-9,  164-5,  168 

sovereignty  and,  142,  146-8,  156,  160- 

162 

unanimity  rule,  141-3,  149,  1 5 5 >  158- 

160,  164 

right  to  make  (3),  withheld  by  treaty, 
I39-4I,  Go 

Bank  Fund  Group,  139,  170 
exceptions,  140-1 
League  of  Nations,  140-1 
neutrality,  reservations  of,  140-1 
Postal  Convention,  139-40,  170 
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International  Organizations  ( cont .): 

sovereignty  of  States  and,  142,  146-9, 
156,  160-2 

equality,  sovereign,  146-9,  156,  161-2 
normative  provisions,  147 
objections  to  reservations,  150 
reciprocity  rule,  147 
right  to  make  reservations  and,  142, 
146-8,  156,  160-2 
territory,  sovereignty  of,  160 
universality  of  treaties  and,  147 
unanimity  rule,  141-4,  149,  155,  158-60, 
164 

compatibility  test,  142-3,  148-9 
effect,  legal,  142—3 
G.A.  Resolution  on,  142-3 
I.C.J.  opinion,  142 
I.L.C.  on,  142 

opposition  to  rule,  14 1-3,  158-9 
restrictions  of  rule,  14 1-3 
States,  sovereignty  and,  142 
suitability  of,  for  Organizations,  149, 
155,  158-9 

universality  of  treaties  and,  141-4,  149 
U.N.E.S.C.O.,  practice,  157,  170 
United  Nations,  practice,  155-7,  170— 1 
candidate  for  admission,  156—7 
Charter,  155-7,  170 
compatibility  test,  156 
customary  law  rules,  156 
sovereign  equality,  156 
unanimity  rule,  155 

universality  of  treaties  and,  141-5,  147- 
.149,  171 

Vienna  Convention  .  .  .  Treaties  on, 
137,  144,  H7-54 

World  Health  Organization,  practice, 
160-2,  170 

compatibility  test,  161 
interpretation  and  reservations,  161-2 
membership,  161-2 
sovereign  equality,  161-2 
World  Meteorological  Organization, 
practice,  157 

International  Telecommunication  Con¬ 
vention,  137-9,  170 

Jurisdiction,  220-5,  245-7,  311-13,  324- 
334,  339,  34i,  354-6,  359,  361,  363-4, 
37°-i,  382-3,  393-6 
criminal,  220-5,  245-7,  293-6 

aircraft,  hijacking  and  other  offences, 
245-7 

blackmail  by  letter,  223,  293-5 
comity,  international,  and,  394-6 
competence,  inter-State,  394 
deception  by  letter,  395-6 
‘effects’  doctrine  and,  395 
letter  to  or  from  another  country, 
offence  by,  223,  393-6 


political  crime,  English  courts,  220-5  : 
see  also  Political  crime 
foreign  courts,  judgments:  see  Conflict 
of  laws 

sea-bed,  jurisdiction  over:  see  Sea-bed 
territorial  sea,  nature  of  jurisdiction, 
311-12,  324-34,  339,  34r>  354-6,  359, 
361,  363-4,  370-7,  382-3:  see  also 
Territorial  sea  (2) 

Labour  Organization:  see  International 
Labour  Organization 
League  of  Nations,  140—  1,  170 
Legitimacy,  413-15 

polygamous  marriage,  414 
putative  marriage  doctrine,  415 
status  at  birth,  414-15 
succession  and,  413-15 

Malagasy  Republic,  25 
Maritime  Organization:  see  Intergovern¬ 
mental  Maritime  .  .  .  Organization 
Maritime  Zone,  Declaration,  24 
Marriage,  validity  of,  406-8 
capacity  and  consent,  407 
consent,  lack  of,  406-8 
duress,  effect,  406-8 
lex  loci  celebrationis  and,  407—8 
Mauritius,  50,  69 

Meteorological  Organization:  see  World 
Meteorological  Organization 
Montreal,  Convention  on  .  .  .  Civil 
Aviation,  248 

Municipal  Law,  183-4,  207-13,  215-18, 
22374,  393 

exterritorial  reach  of,  223-4 
guerilla  warfare,  internal  conflict,  183- 
184,  207-13,  215-18 
civil  war,  210,  215,  218 
classification,  international,  and,  209- 
210,  212 

rebellion,  rules,  207-8,  210,  216,  218 
rebels,  legal  position,  210-12,  215-16, 
218 

treaties,  interpretation  by  domestic 
courts:  see  Treaties  (2) 
treaty,  ‘non-resident’  company  and,  393 

Neutrality,  5,  43,  140-1 

Oil  pollution:  see  High  seas 

Pan-American  Union,  141-3 
Paris,  Treaty  of,  29,  32,  36-7,  60-1 
Philippines,  The,  25-38,  53,  56,  60-1, 
66  7,  69-74,  77 ;  see  also  Archipelagos, 
mid-ocean 
Piracy,  243-5 
aircraft,  245 
jure  gentium,  243-4 
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political  motive,  243-4 
treaties  on  hijacking  and:  see  Aircraft 
Political  crime,  219-53 
anarchists,  242-3,  253 
assassination,  political,  222—4,  23 1-3, 
239-42 

attentat  clauses,  extradition  and,  240- 
242,  253 

deliberate,  stealthy,  231—3,  239 
English  courts,  jurisdiction,  222,  224 
English  law  on,  241—2 
head  of  State,  attempt  on  life,  240-1 
political  motive,  relevance,  222,  224., 
231-3,  239-42 

asylum,  220-1,  226-9,  238-9,  251-3 
diplomatic,  221 
Extradition  Act,  U.K.,  226 
Human  Rights  Declaration,  221 
international  law,  crimes  against,  238- 
239 

non-discriminatory  granting,  226 
non-political  refugees,  251—2 
political  exception  in  English  law, 
220-1,  226,  239,  247-51 
political  reasons  for  granting,  220, 
226 

political  refugees,  226-8,  248-51 
attentat  clause  in  treaties,  240-2,  253 
ant  punire  aut  detere  principle,  246, 
253 

complex  crimes,  229—33 
desertion,  250 
effects  doctrine,  223 
extradition,  220-1,  225-33,  238-43, 

245—53 :  see  a^s0  subheading  rendi¬ 
tion 

abuse,  safeguards,  248-51,  253 
anarchists,  242—3 
attentat  clauses,  240-2,  253 
Castioni  principle  and,  227—33 
common  crimes,  226,  228—9,  252 
Commonwealth  arrangements :  see  sub¬ 
heading  rendition 
double  criminality  rule,  226 
European  Convention  on,  221 
Extradition  Act,  U.K.,  225-6,  239 
Human  Rights  Convention  and,  225, 

251 

humanity,  crimes  against,  237,  239 
non-political  refugees,  251-2 
optional  under  a  treaty,  245-7 
piracy  and  hijacking,  245-8 
political  clauses  in  extradition  treaties, 
253 

political  exception  in  English  law,  226, 

247-51,  253 

political  refugees,  226-8,  248-52 
preponderant  motive  theory,  229,  23 1 
refusal  to  extradite:  extradition  treaty 
and,  220,  229,  252;  obligation  to 
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punish,  246-8;  principles  govern¬ 
ing,  220-1,  227-30,  251-2 
Treaty,  U.K.-U.S.,  248,  251-2 
hijacking:  see  subheading  piracy  and 
hijacking 

humanity,  crimes  against,  237,  239,  253 
locus  of  crime,  English  courts  and,  220-5 
bigamy,  225 
blackmail  by  post,  223 
bomb  by  post,  222 
British  subjects,  crimes  by,  224-5 
conspiracy,  criminal,  223 
crimes  in  England,  222 
effects  doctrine  and,  223 
foreign  States,  crimes  against,  223-4 
municipal  law,  exterritorial  reach, 
223-4 

perjury,  224 

plots  against  anyone  in  England,  222— 
223 

political  motives  and,  221—4 
rendition,  221,  225 
secrets,  breach  of  official,  224 
treason,  224 
trial  in  absentia,  225 

municipal  law,  exterritorial  reach,  223-4 
piracy  and  hijacking,  243-8,  253 
aut  punire  aut  detere  principle,  246 
extradition,  245—8 
jure  gentium  piracy,  243—4 
jurisdiction,  245—7 

political  motive,  relevance,  243-5, 
24778 

rendition,  244 

States,  obligation  and  right  of,  to 
punish,  246—8,  253 
treaties  on,  provisions,  244-8 
political  crime,  what  constitutes,  219-20, 

225-33,  237-9 

assassination,  political,  231—3,  239 
Castioni  principle,  227-33,  239 
combat,  crime  not  in  open,  230 
common  and  political  crime,  when  not 
separable,  231 
complex  crimes,  229—33 
dispute,  political  parties,  230-1,  237 
disturbance,  violent  political,  227-33, 

239 

escape,  political  grounds,  232 
innocent,  deliberate  strike  at,  233 
opponents,  suppression  of  political, 
232-3 

organs  of  State,  acts  against,  229, 
23  3 

political  motive,  relevance,  227-33, 
238-9 

preponderant  motive  theory  and,  231— 
233,  239 

political  exception  in  English  law,  220—1, 
226,  247-53 
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Political  crime  ( corit .): 

political  motive,  relevance,  219—24,  227- 
_  233,  235-53 

aircraft,  offences  on  or  against,  245, 
247-8 

assassination,  231—3,  239-42 
desertion,  240 

England,  crimes  committed  in,  221-4 
English  law,  political  exception  in, 
220-1,  226,  247-53 
extradition  and,  253 
humanity,  crimes  against,  237,  239 
international  law,  crimes  against,  238- 
239 

piracy  jure  gentium,  243 
political  crimes,  227-30,  238-9 
preponderant  motive  theory  and, 
227-30,  239 
war  crimes,  235-40 

preponderant  motive  theory,  231-3,  239 
assassination,  233 
complex  crimes,  231-3 
political  motive  and,  227-30,  239 
subjective  test,  231,  233 
rendition,  225-8,  244,  248-52:  see  also 
subheading  extradition 
abuse,  safeguards,  248-51 
Commonwealth,  British,  arrange¬ 
ments,  225,  227,  252 
diplomatic  channels,  225,  244 
executive  co-operation,  225 
Fugitive  Offenders  Acts,  U.K.  (1881, 

1967),  225-7,  251 

Ireland,  Backing  of  Warrants  Act 
(1965),  227,  239 

Terrorism,  Draft  Convention  on,  242, 
253  , 

war  crimes,  analogies,  233-40,  253 
assassination,  240 
collective  punishment,  235 
force  used,  degree,  234 
hostages,  235 
jurisdiction,  237-8 
means  of  injuring  enemy,  234 
political  motive,  not  a  defence,  235-40 
property  seizure,  235 
States,  right  of,  to  punish,  253 

Postal  Convention:  see  Universal  Postal 
Convention 

Privileges  and  immunities:  see  Immunities 

Refugees,  226-8,  248-52,  400-2 

Convention  Relating  to  the  Status  of, 
400-2 

political,  226-8,  248-52 
succession  of  States  and  status  of,  400, 
402 

Rendition,  225-8,  244,  248-52:  see  also 
Extradition  and  Political  crime 

Revenue  laws,  foreign :  see  Conflict  of  laws 


Sea:  see  High  sea;  Sea-bed  and  Territorial 
sea  (1)  (2) 

Sea-bed,  2,  4,  37~8,  42,  47.  49-5°,  52-4, 
56-7,  69,  77,  304,  315,  318-19,  324, 

331,  343,  345,  355,  357,  363,  365-71, 
380-2 

archipelagic  claims  and,  2,  4,  37-8,  42, 
47,  49-50,  52-4,  56-7,  69,  77 
Continental  Shelf,  Convention  on,  42, 

53-4 

jurisdiction  over,  37-8,  42,  47,  50, 
52-4,  77 

resources,  4,  37-8,  42,  47,  50,  57 
status  of,  2,  4 

Peaceful  Uses  of,  U.N.  Committee,  38, 
42,  49-50,  69 

territorial  sea  status  and,  304,  315,  318— 

3i9,  324,  33C  343,  345,  355,  357, 
363,  365-71,  380-2 
assimilation,  legal,  304 
colonial  territorial,  grants  of,  368—70 
competence  to  grant,  368-9 
deep-sea  soil,  ownership,  366 
grants  of,  366,  368-71,  380 
intra  fauces  terrae,  367—8 
property  in,  315,  318-19,  324,  345, 
355,  357,  363,  365-71,  380-2 
sovereignty  and  grants,  366,  369 
waste:  Australian  Waste  Lands  Act, 
365,  369;  royal,  318-19,  324,  365, 
368-70 

South  Pacific,  24,  47 

Forum,  South  Pacific,  47 

Maritime  Zone,  Tripartite  Declaration, 

24 

States,  142,  146-9,  156,  160-2,  290-5,  297, 
301 :  see  also  Succession  of  States 
immunity,  sovereign,  396-8 
sovereignty  (1):  high  seas,  extension 
over,  24-5,  35-7,  41,  45-7,  67-74 
sovereignty  (2) :  interpretation  of  treaties, 
290-5,  297,  301 

absolute  sovereignty,  291, 295, 297, 301 
customary  law  and,  291 
freedom,  voluntary  limitation,  297 
rights,  sovereign,  292-5 
sovereignty  (3) :  reservations  to  treaties, 
142,  146-9,  156,  160-2 
equality,  sovereign,  146-9,  156,  161-2 
reciprocity  rule,  147 
right  to  make,  142,  146-8,  156,  160-2 
territory,  sovereignty  of,  160 
universality  of  treaties  and,  144,  147- 
149 

sovereignty  (4):  territorial  sea  and:  see 
Territorial  sea  (2) 

Succession  of  States,  400-2 
accession,  question  of,  401-2 
reciprocity  requirement,  401 
treaties,  succession  to  multilateral,  400-2 
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Telecommunication:  see  International 

Telecommunication  Convention 
Territorial  sea  (1),  1,  5-14,  16-18,  21-51, 
58-61,  66-75,  77,  79-95,  98,  101, 
105-15,  304,  316-17,  320-34,  336- 
346,  348-50,  352,  354-7,  359-6i, 
365-9,  371-2,  380-2:  see  also  Terri¬ 
torial  sea  (2) 

archipelagic,  national  domain  claims, 
23-4,  26-44,  46,  49-51,  61 
archipelagic  State,  26-44,  46,  49-51 
mainland  owner  State,  23-4,  61 
Geneva  Convention  on,  21,  34,  36,  61, 
76-7,  304,  357-61 

Harvard  Draft  on  the  Law  of,  7,  348 
innocent  passage,  10-11,  13—14,  19,  21, 
24,  28,  31-8,  40-2,  46,  50,  58,  66-75, 
77,  105-15,  324-34,  336-46,  350, 
352,  354-6,  359-6i,  367-8,  382 
coastal  State,  interests,  337-8,  340-1 
denial  of,  34-7,  40-1,  66-9,  72,  77 
‘facility’  rather  than  ‘right’,  40-1 
flag,  law  of,  354-6 

jurisdiction  and,  325-6,  328-34,  354- 
356 

nuclear-powered  ships,  32—3 
‘police’  theory  and,  325-6,  328-34, 
34°-!,  352,  382 

property  theory  and,  324-30,  334 
sea  lanes,  71—2 

servitude  theory  and,  325-6,  340 
shipping  generally,  10-11,  13-14,  19, 
21,  24,  28,  31-8,  40-2,  43,  50,  58, 
68-9,  7L  77 

sovereignty  and,  338-46,  35°,  355, 
359-6o 

straits  regime  and,  69-74  passim 
submarines,  41,  74-5 
warships,  32-7,  4I_2,  67-73,  77,  105- 
ii5 

limits,  1,  5-14,  16-18,  22-5,  28-9,  31-2, 
39,  43-50,  58-61,  304,  316-17,  320- 
323,  329,  339-4L  346,  354,  356-7, 
365-6,  369,  371-2,  381-2 
cannon-shot  rule,  304,  316-17,  320-3, 
329,  33974L  346,  354,  365,  381-2 
double  limits  criterion,  1,  23,  59 
extension  of,  356 

islands,  group  of,  5-14,  16-18,  22-5, 
28-9,  31-2 

islands,  individual,  5-7,  9-14,  22,  61 
sea  league,  357 

three  miles,  356-7, 366, 369, 37^-2, 382 
various,  5-14,  16-18,  22-5,  28-9,  31- 
32,  39,  43-50,  58-61 
oil  pollution,  386,  388-9:  see  also  High 
seas 

accidents,  389 

harbours,  discharge  in,  388 

Oil  in  Navigable  Waters  Act,  386 


preservation  right,  87-8 
res  communis  concept,  315,  341-2,  345, 
349:  see  also  Territorial  sea  (2) 
res  nullius  concept,  315,  345 
sea-bed,  territorial:  see  Sea-bed 
servitudes,  87-90,  325-6,  340-3:  see  also 
Territorial  sea  (2) 

State  rights  in:  see  Archipelagos;  Inter¬ 
national  law  and  Territorial  sea  (2) 
Territorial  sea  (2),  juridical  nature  of,  303- 

,  383 

air  space  over,  345-6,  348 

Air  Navigation  Act,  U.K.  (1920),  346, 
348 

Air  Navigation  Convention  (1919), 
346 

Air  Traffic  Act,  U.S.  (1926),  346 
sovereignty  rights  and,  345-6,  348 
boundaries,  State,  extension,  357-8,  361- 
362,  379-82 

British  seas  concept,  304-10,  312-19, 
321,  323-4>  328-9,  355.  36172, 
365-72,  383 :  see  also  subheading 
Crown’s  rights 
antiquity  of,  305 
Blackston  on,  318,  365 
Boroughs  on,  306 

cannon-shot  rule  and,  304,  316-17, 

321,  329 

Codrington  on,  308-9 
Coke  on,  306-7 

common  law  as  basis,  304-5,  307, 
318-19,  369-70 
continuity  of  rights,  316-19 
divisio  rerum  postulate,  305-6 
feudal  rights,  306-7,  312,  319,  362, 
„  383 

fishery,  306,  318 
foreshore  rights  and,  307-8 
Four  Seas  claim,  305,  312,  317 
Hale  on,  307-8,  319 
imperium  and  dominium,  single  entity, 
309-xo,  361,  363 

inheritance  of  the  King,  318-19,  361, 
366 

jus  gentium  as  basis,  308-9,  313-14 
Mare  Anglicum,  308,  316-17,  319 
mare  clausum,  313 
origin  of  rights,  306-7 
property  in  the  sea,  304-9,  312,  316- 
319,  321,  323-4,  328-9,  331-4, 
355,  361-2,  365-72,  383 
sea-bed,  property  in,  315,  318-19, 
324,  355,  363,  365-70 
seashore,  307,  317 
Selden  on,  306,  308 
waste,  royal,  318-19,  323-4,  331, 
361-2,  368-70,  365,  381-2 
cannon-shot  rule,  304,  316-17,  320-3, 
329,  339-4L  346,  354,  365,  381-2 
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Territorial  sea  (2)  ( cont .): 
cannon-shot  rule  (cont.) : 

belligerents  engaging  within,  340-1 
imperium  and,  320 

occupation,  effective,  and,  320-1,  354 
possession,  criterion  of,  304,  316-17, 
320-3,  329,  354,  365,  381-2 
sovereignty  and,  339-41,  346,  354 
territorial  rights  and,  322-3 
codifications,  347-52,  354-5,  358 

American  Institute  Project  (1926), 
348 

Hague  Conference  (1930),  348-52, 
354-5,  358 

Harvard  Draft  (1929),  348 
I.L.A.  Report  (1924),  347-8 
sovereignty,  meaning,  347-51 
common  law,  304-5,  307,  318-19,  330- 
331,  369-70,  372-7 
jurisdiction,  limits,  330-1,  372-7 
property  rights,  basis,  304-5,  307, 
318-19,  369-70 

‘Realm’,  limits  of  jurisdiction,  372-4, 

376-7 

‘competence’  theory,  335-8,  341-2,  351- 
352 

coastal  State,  interests,  337-8,  340-2 
innocent  passage,  337-8,  340-1 
limits,  spatial,  342 
servitude  theory  and,  342-3 
sovereignty,  as  competence  to  act,  336, 
351-2 

States,  interdependence,  337 
territorial  assimilation  and,  352 
Crown’s  rights,  305,  328-34,  341,  356, 
361-83:  see  also  subheading  British 
seas 

cannon-shot  rule  and,  365,  382 
colonial  territory,  rights,  364,  378-81 
common  law:  basis  of  rights,  369-70; 
jurisdiction,  372-7 

extra-territorial  rights,  328-31,  361-2, 
364,  370-7 

Geneva  Convention,  Art.  1,  effect, 
361-2 

innocent  passage  and,  367-8 
islands,  offshore,  grants,  371 
jurisdiction,  311-12,  331-4,  34C  356, 
363-4,  372-7,  383 
‘narrow  sea’,  rights,  371 
national  boundary,  extension,  361-2, 
382 

nature  of  rights  (1700-1876),  365-8, 
381-2 

prerogative  means,  rule  by,  364 
prerogative  rights,  364-5 
property,  Crown’s,  305,  365-76,  383 
R.  v.  Keyn,  issues  and  implications, 
328-31,  361-2,  370-7,  379-80 
‘Realm’,  meaning,  272-7 


sea-bed,  ownership  and  grants,  363, 
365772 

sovereignty  and,  366 
Territorial  Waters  Jurisdiction  Act 
(1878),  331-4,  341,  356,  378,  380 
territory  and  jurisdiction,  331-4,  341, 
356,  36374  _ 

three  mile  limit  and,  366,  369,  371-2, 
382 

waste,  royal,  365,  368-70,  381-2 
federal  States  (British  Commonwealth), 
rights,  305,  378-82 
aquisition,  by  executive  action,  379-82 
boundaries,  States’,  and,  378-9 
Crown  territory,  305,  364,  380—1 
Crown’s  executive  control,  380 
Crown’s  rights  and,  378-80 
extra-territorial,  378,  380 
federal  Government  territory,  378-9 
fishery  rights,  278—9 
international  law  on,  380-1 
property  devolution  of  right,  379 
sea-bed  grants,  380 
Territorial  Waters  Jurisdiction  Act 
and,  378,  380 

fishery  rights,  306,  326,  340-2,  345,  378-9 
flag,  law  of,  and,  354-6 
Geneva  Convention  on,  Art.  1,  304, 
357-6i 

ratification,  effect,  357-8,  361 
‘sovereignty’,  intended  meaning,  357— 
358,  360 

sovereignty  over  territorial  sea,  304, 
359-6o 

imperium  and  dominium,  304—6,  309-12, 
315.  320-2,  334,  347,  361-3,  383 
boundaries,  extension  and,  361-2 
distinction  between,  304-6,  310-12, 

363 . 

dominium,  meaning,  310-11 
entity,  single,  in  English  law,  309-10, 
361,  363 

Grotius  on,  304-6,  310-11,  363 
imperium,  territorial  concept,  315, 
321-2 

indivisibility  of,  309-10,  312,  361 
jurisdiction  and,  311-12,  334,  383 
separability  of,  362-3 
innocent  passage,  324-34,  336-46,  35°, 
352,  354-6,  359-61,  367-8,  382 
coastal  State,  interests,  337—8,  340-1 
flag,  law  of,  354-6 

jurisdiction  and,  325-6,  328-34,  354- 
336 

‘police’  theory  and,  325-6,  328-34, 
340-1,  352,  382 

property  theory  and,  324-30,  334 
servitude  theory  and,  325-6,  340-2 
sovereignty  and,  338-46,  350,  355, 
359-6o 
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Institut  de  Droit  International,  debate  in, 
338-40 

I.L.C.,  meaning  of  sovereignty,  358—60 
jurisdiction  over,  nature,  311-12,  324- 
336,  339.  341,  347-8,  351-2,  354-6, 
359,  361-4,  370-8,  380,  382-3 
absolute,  338-40 

Admiral’s,  311-12,  354;  ownership 
and,  372-6 

coastal  State,  quality  of,  338-9,  383 
common  law  and,  330—1,  372—7 
competence  theory,  335-8,  341 
criminal,  329,  331,  333,  356 
extra-territorial,  325-6,  328-36,  347- 
348, 351-2,  361-2,  364,  370-8,  380, 
382-3 

innocent  passage  and,  325-6,  328-34, 
354-6 

international  law  and,  332-4 
non-proprietary:  see  extra-territorial, 
above 

R.  v.  Keyn,  328-31,  361-2,  370-7 
sovereignty  and,  336,  338-9,  359 
territorial,  331-4,  341,  356,  363-4 
Territorial  Waters  Jurisdiction  Act, 
33i-4,  336,  34i,  356,  378,  380 
‘police’  theory,  310,  324-36,  339-41, 
351-2,  361-2,  370-7,  379-8o,  382-3 
common  law  and,  330-1 
criminal  jurisdiction,  329,  331,  333, 
34i 

extra-territorial  jurisdiction,  324-6, 
331-6,  351-2,  361 

innocent  passage,  325—6,  328—34, 

340-1,  352,  382 
international  law  and,  332-4 
property  theory  and,  328—36 
R.  v.  Keyn,  328-31,  361-2,  37°-7, 
379-80 

sovereignty  and,  334-5,  338-9,  347, 

382 

Territorial  Waters  Jurisdiction  Act, 
331-4,  336,  34i,  356,  378,  380 
property  theory,  304-36,  339-40,  344-5, 
347-8,  353-7,  361-3,  365-72 passim, 
379,  381,  383 

common  law  as  basis,  307,  318-19 
decline  of,  324-8,  335-4°,  353 
devolution  of  property  rights,  379 
divine  law  as  basis,  313-14 
divisio  rerum  postulate,  305—6,  314—15 
Grotius  on,  305-6,  310-15,  320 
imperium  and  dominium,  305—6,  309— 
312,  315,  320-2,  334,  347,  361-3, 

383 

innocent  passage,  324-30,  334 
jus  gentium  as  basis,  308-9,  313-14 
Mare  Anglicum,  308,  316-17,  319 
mare  clausum  claims,  310-11,  313 
natural  law  and,  311,  313-14 


occupation:  effective,  315-16,  320-1, 
354;  property  rights  and,  309,  314- 
317,  320,  326 

ownership:  boundaries  of,  314-15; 

possession  and,  314-17 
philosophical  basis,  305,  309,  313-16 
possession:  cannon-shot  as  criterion, 
316-17,  320-3,  329,  354;  owner¬ 
ship  and,  314-17 

property  rights,  304-10,  312,  316-19, 
321,  323-6,  328-9,  331-4,  355,  361- 
362,  365-72,  383 :  see  also  sub¬ 
heading  British  seas 
res  communis  concept,  315 
res  nullius  concept,  315 
sea-bed,  property  in,  315,  318-19,  324, 
345,  355,  357,  363,  365-71 
social  contract  concept,  314-15 
sovereignty  and,  distinction,  334-6, 
339-40,  344,  348,  381 
theological  basis,  305,  313-16 
R.  v.  Keyn,  328-31,  361-2,  370-7,  379- 
380 

implications,  361—2,  370-1 
issues,  328-31 
‘police’  theory,  328-31 
ratio  decidendi,  372-7 
whether  overruled,  370-2 
‘Realm’,  meaning,  372—7 

counties,  Realm  as  sum  of,  376-7 
jurisdiction  and,  372-7 
Kingdom  and  Realm,  372-3,  376-7 
property  rights  and,  373-4,  376 
territory  and  Realm,  373 
res  communis  concept,  315,  341—2,  345, 
349 

appropriation,  345 
fishery,  exclusive,  345 
property  theory,  315 
servitude  theory,  241-2 
sovereignty  theory,  341-2,  345 
territorial  sea  as,  345 
res  nullius  concept,  315,  345 
sea-bed,  304,  315,  318-19,  324,  33b  343, 

345.,  355,  357,  363,  365-72,  380-2 
assimilation,  304 

colonial  territorial,  368-70 
competence  to  grant,  368-9 
deep  sea  soil,  ownership,  366 
grants:  Crown,  366,  368-70;  Domi¬ 
nions,  380;  three  mile  limit  and, 

369,  37i 

intra  fauces  terrae,  367-8 

property  in,  315,  318-19,  324,  345, 

355..  357,  363,  365-72,  380-2 
sovereignty  and  grants,  366,  369 
Waste  Lands  Act,  Australian,  365, 

369 

waste,  royal,  318-19,  324,  365,  368- 
37° 
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Territorial  sea  (2)  ( cont .): 

servitude  theory,  325-6,  340—3 
competence  theory  and,  342—3 
innocent  passage,  325-6,  340-2 
res  communis  concept,  341—2 
sovereignty,  340-3 
sovereignty  theory,  304-5,  334-6,  338- 
35i. 356-6i,  366,  381-2 
absolute,  338-42,  346,  349-51.  354-5. 
357 

air  navigation,  345-6,  348 
cannon-shot  rule,  339-41,  346,  354 
competence  to  act,  sovereignty  as, 
336,  351-2 

‘conservation’,  344-7,  354 
consolidation  of,  343-7 
enclosure,  sovereignty  as  affirmation, 
381 

fishery,  340,  345 
flag,  law  of,  354 
functional,  354 

Geneva  Convention,  Art.  1,  on,  304, 
357-6i 

innocent  passage,  338-46,  350,  355, 
359-6i 

international  law:  conditions,  358-9; 

sovereignty  conceded,  381 
I.L.C.  on,  358-60 
international  sense  of,  344 
jurisdiction  and,  distinction,  359 
municipal  law,  346-7,  351 
nature  of,  359-60 
ownership,  351 

‘police’  theory,  334-5,  338-9,  347,  382 
property  in,  and  sovereignty  over, 

304-5, 334-6,  339-40,  344,  348,  381 
res  communis  concept,  341—2,  345 
res  nullius  concept,  345 
right  of,  345,  347-9,  351,  357,  360 
rights,  sovereign,  338-41,  343-5,  349, 
354;  limits,  338,  341-2,  348-50, 
352-3,  355,  358-6o 
self-protection,  344-7,  354 
servitude  theory,  340-3 
term,  meaning,  349-51,  357-61 
territorial,  336,  344,  346,  348-54, 
356,  358-9,  360 

territorial  limits,  sovereignty  within, 
348-9 

territory  and,  assimilation,  305,  336, 
344,  346,  348-62,  364,  379-82 
constitutional  action,  305,  357-8,  361- 
362,  379-82 
flag,  law  of,  355-6 

Geneva  Convention,  effect  of  ratifica¬ 
tion,  357-61 

innocent  passage,  355,  359-60 
judicial  doctrine,  354-6 
municipal  law,  application  ipso  jure, 
352,  355-6,  382 


national  domain,  part  of,  324-9,  333- 

334,  344,  346,  348-53,  355-6i,  364, 
368 

sovereignty:  as  affirmation,  381; 

limitations,  353,  355,  358-60; 

nature,  359-60 
‘submerged  territory’,  352 
waste,  318-19,  323-4,  331,  361-2,  365, 
368-70,  381-2 

Australian  Waste  Lands  Act,  365,  369 
royal,  318-19,  323-4,  33b  361-2,  365, 
368—70,  381-2 

Terrorism,  Draft  Convention,  242,  253 
Tokyo,  Aircraft,  Offences  ...  on  Board, 
Convention  and  Act,  245 
Tonga,  45-7,  56 

Tort,  defence  to  claim:  see  Conflict  of  laws 
Treaties  (1),  132-3,  137,  144,  147-54, 
240-2,  253,  255,  274,  277,  279,  301, 
393  :  see  also  Treaties  (2) 
attentat  clause  in,  240—2,  253 
autonomous  law  and,  132—3 
I.L.C.  on:  see  International  Law  Com¬ 
mission 

interpretation:  see  Treaties  (2),  inter¬ 
pretation  by  domestic  courts 
municipal  law,  relation  to  treaty,  393 
reservations  to :  see  International  Organi¬ 
zations,  reservations  to  constitutions 
Vienna  Conference  on  the  Law  of,  255, 

274,  277,  279,  301 

Vienna  Convention  on  the  Law  of,  157. 
1.44,  147-54 

Treaties  (2),  interpretation  by  domestic 
courts,  255-301 :  see  also  Treaties  (1) 
competence,  256—63 
ambiguity,  258-61 
executive,  263 
incorporation,  256-7 
intention  of  the  parties,  260-1 
international  law  rules,  257 
powers,  theory  of  separation  of,  261-3 
private  domain  matters,  262-3 
public  domain  matters,  262-3 
statutory  interpretation,  257-60 
contra  proferentem  rule,  292-3,  298-9 
effectiveness  rule,  292-3,  298 
liberal  construction,  298-9 
multilateral  treaties,  299 
restrictive  construction,  292-3,  298-9 
contract  law  concepts  and  rules  and,  271, 

275,  277-8,  280,  286-7,  289,  299 
domestic  courts,  practice,  256-63,  266- 

272,  274-96,  298-9,  301 
English,  256-61,  267-8,  270-2,  274-5, 
278-80,  288-90 

French,  261-3,  269,  275-6,  279,  292, 
295 

German,  263,  266,  269-70,  275-6, 
281-2,  290-4,  298-9 
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other,  257,  263,  269,  276-7,  282,  290, 

295- 6 

United  States,  263,  265-6,  270-2,  275, 
278,  280-1,  283-8,  301 
domestic  law  and,  264-72,  286-7,  297- 

300 

common  law,  264,  267-8,  270-1,  298 
conflict  with,  265-7 
contract  law,  271,  280,  299 
domestic  law  concepts  and  methods: 
application,  265-72,  286-7,  299- 
300;  international  law  and,  297 
incorporation  techniques,  264-5 
intention  of  the  parties,  266—7,  270-1 
liberal  construction  and,  286 
methods  used,  264—5,  272 
Roman  law  concepts,  298 
terms  used,  construction,  265,  267-70 
effectiveness  rule,  292-4,  296—301 

contra  proferentem  rule  and,  292-3, 
298-9 

effective  construction:  see  subheading 
liberal  construction 
I.L.C.  on,  297,  300-1 
‘object  and  purpose’,  296—7 
restrictive  construction  and,  293-4,  298 
incorporation,  256-7,  264—5 
intention  of  the  parties  (subjective) 
approach,  260—1,  266-8,  270-8, 

282-6,  296,  301 

apparent  intention,  284-7,  289-90 
common  intention,  rules,  282-3 
competence  and,  260—1 
concept  of  intention,  application,  275 
contracts  and  treaties,  identity  of 
rules,  275,  277-8 

discovery  of,  and  construction,  272-6 
domestic  law  and,  266—7,  270—1 
I.L.C.  on,  273-4 
‘object  and  purpose’  and,  282 
‘plain,  natural  or  ordinary  meaning’ 
rule,  277-8,  301 
text  as  evidence  of,  272—4,  282 
I.L.C.  on  interpretation,  273—4,  297> 
300-1 

‘effective’  or  ‘liberal’,  difference,  300 
effectiveness  rule,  297,  300-1 
‘good  faith’  principle,  301 
intention,  text  as  evidence,  273-4,  301 
‘legally  operative’  aim,  297 
‘object  and  purpose’,  context  and,  279, 

301 

‘plain,  natural  or  ordinary’  meaning, 
3ot 

restrictive,  300 
textual  approach,  273-4 
liberal  interpretation,  283-90,  293-4, 

296- 301 

circumstances  of  the  case,  288-9 
contra  proferentem  rule,  298-9 


domestic  rules  and,  286 
effective  and  liberal,  difference,  300 
effectiveness  rule,  296-8,  300-1 
‘enlarging  rights’,  285-6 
equality  and  reciprocity,  284-5 
expressio  unius  est  exclusio  alterius,  288, 
290 

‘good  faith’  principle,  284,  286,  301 
intention  of  the  parties,  284-7,  289-90 
‘legally  operative’  aim,  297 
‘object  and  purpose’,  286-7, 293, 296-7 
‘object  and  purpose’  (teleological) 
approach,  279-83,  293,  296,  301 
context,  construction  of  terms  in, 
279-80,  301 
effectiveness  as,  296-7 
evidence  of,  282—3 
importance,  279-80 
intention  of  the  parties  as  basis,  282 
I.L.C.  on,  279,  301 
liberal  construction,  286-7,  293 
self-interested  applications,  279-80 
terms  used  and,  279-82 
restrictive  interpretation,  283,  290-5, 

297-8,  300-1 

aim,  mutually  desired,  293-4 
contra  proferentem  rule,  292—3,  298—9 
domestic  courts,  competence,  291-2 
effectiveness  rule,  293-4,  298 
I.L.C.  on,  300 

rights :  private,  292 ;  sovereign,  290-5 ; 
unusual,  296 

sovereignty  concept  and,  290-7,  301 
sovereignty  of  States  and,  290—5,  297, 
301 

absolute  sovereignty,  291,  295,  297, 
301 

customary  law  and,  291 
freedom,  voluntary  limitation,  297 
rights,  290,  292-5 

teleological  approach:  see  subheading  ‘ob¬ 
ject  and  purpose’ 

terms  used,  265,  267-70,  279-80,  301 
construction,  265,  267-70,  279-80 
context  and,  279-80,  301 
domestic  courts  and,  265,  267-70, 
286 

textual  (objective)  approach,  267-70, 
272-80,  282-3,  292,  301 
intention,  text  as  evidence,  272-4,  282, 
301 

I.L.C.  on,  273-4,  301 
meaning  of  the  text,  elucidation,  267— 
270,  274,  279-80 

‘plain,  natural  or  ordinary’  meaning, 
277-8,  3°t 

primacy  of,  272-4,  276—7 
support  for,  272-4,  277 
Vienna  Convention  as  evidence  of, 
274,  277 
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United  Kingdom,  14-16,  32,  46,  51-2,  55- 
58,  60-1,  63,  71,  219,  221-34.  239, 
247-53,  256-61,  267-8,  270-2,  274-5, 
278-80,  288-90,  331-4,  341,  346,  348, 
356,  372-8,  386-91 
aircraft,  346-8 

Air  Navigation  Act  (1920),  346,  348 
Hijacking  Act  (1971),  247 
archipelagic  claims  and,  14-16,  32,  46, 
49,  51-2,  55-8,  60-1,  63,  71 
Anglo-N orwegian  Fisheries  case,  effect, 
14-16,  32,  46,  49,  51-2,  58,  60,  63 
Bahamas,  The,  2,  51-2,  55-7 
Bermuda,  51,  56 
Philippines,  The,  60-1 
Commonwealth,  British,  225,  227,  252, 
305,  378-82 

political  crime,  Commonwealth 
arrangements,  225,  227,  252 
territorial  sea  of,  305,  378-82:  see 
also  Territorial  sea  (2) 

Genocide  Act  (1969),  239 

oil  pollution,  U.K.  legislation,  386-91: 

see  also  Oil  pollution 
political  crime,  219-33,  239,  247-53:  see 
also  Political  crime 
Castioni  principle,  227-33,  239 
Commonwealth  arrangements,  225, 
227,  252 

English  courts,  jurisdiction,  220-5 
Extradition  Act,  225-6,  239 
Fugitive  Offenders  Acts,  225-7,  251 
Ireland,  Backing  of  Warrants  Act,  227, 
239 

political  exception  in  English  law, 
220-1,  226,  247-53 
political  fugitives,  U.K.-U.S.  Treaty, 
248,  251-2 

‘Realm’,  meaning  of,  372-7:  see  also 
Territorial  sea  (2) 

territorial  sea,  origins  and  nature  of 
rights:  see  Territorial  sea  (2) 
Territorial  Waters  Jurisdiction  Act,  331— 
334.  34C  356,  378,  380 
treaties,  interpretation  by  domestic 
courts,  256-61,  267-8,  270-2,  278-80, 
288-90 

United  Nations,  155-7,  170-1,  180,  184, 
210,  213,  221 

Charter,  155-7,  170-1:  see  also  Inter¬ 
national  Organizations 
Civil  and  Political  Rights,  Covenant, 
210,  221 

Human  Rights  Covenants  and  Declara¬ 
tion,  221 

specialized  agencies:  see  International 
Organizations 
U.N.E.S.C.O.,  157,  170 
war,  law  and  customs  of,  G.A.  Resolu¬ 
tion,  180,  184,  213 


United  States  of  America,  6—7,  43—5,  60-1, 
263,  265-6,  270-2,  275,  278,  280-1, 
283-8,  301,  346,  348 
Air  Traffic  Act,  346 
archipelagic  claims  and,  6-7,  43-5,  60-1 
Galapagos,  61 
Hawaii,  43-5 
Philippines,  The,  60—1 
territorial  sea,  American  Institute  Pro¬ 
ject,  348 

treaties,  interpretation  by  domestic 
courts,  263,  265-6,  270-2,  275,  278, 
280—1,  283—8,  301 

Universal  Postal  Convention,  139-40,  170 
Vienna  Conventions,  137,  144,  147-54, 

255,  274,  277,  279.  301 

Diplomatic  Relations,  398-9 
Law  of  Treaties,  137,  144,  147-54 
Law  of  Treaties  (conference),  255,  274, 
277,  279,  3°i 

War  (1),  193,  197,  200-1,  204,  233-40, 
253:  see  also  War  (2),  status  of  com¬ 
batants  and  guerilla  warfare 
Conventions,  Conferences,  Declarations : 
see  War  (2) 

war  crimes,  193,  197,  200—1,  204,  213— 
214,  233-40,  253:  see  also  Political 
crime 

charge,  liability  to,  193,  197,  200—1, 

204,  213 

political  motive  and,  235—40 
prisoner-of-war  status  and,  197,  204 
State,  right  to  punish,  253 
War  (2),  status  of  combatants  and  guerilla 
warfare,  173-218:  see  also  War  (1) 
belligerents:  see  subheading  lawful  com- 
batancy 

Conventions,  Conferences,  Declarations, 
179-81,  183-218 

Civil  and  Political  Rights  (Covenant, 
1966),  210 

Civilians  (1949),  193-4,  W7>  200,  204- 

205,  207-18 

Cultural  Property,  Protection  (1954), 
205 

Gas  Protocol  (1925),  205 
Human  Rights  (1950),  207,  210, 
218 

Humanitarian  Principles  in  Armed 
Conflict  .  .  .  (Conferences,  1971, 
1972),  175 

Peace  (Conferences,  1899,  1907),  179- 
180,  203 

Prisoners  of  War  (1949),  180-1,  184, 
187-92,  194-202,  204-18 
Sea  Warfare  (Declaration),  179 
Sick  and  Wounded  (1949),  205,  207—9, 
212-18 
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War,  law  and  customs  (G.A.  Resolu¬ 
tion,  1946),  180,  184,  213 
War  on  Land  (1899,  No.  IV,  1907), 

179- 81,  183,  186,  196,  198,  204-6 
War  on  Land  (Declaration,  1874), 

179 

War  on  Land  (Regulations,  1907), 

1 80- 1,  185-95,  203-5 
Wounded  and  Sick  .  .  .  Armed  Forces 

(1964),  179,  218 

guerilla  warfare,  176-7,  180-9,  307-18 
armed  forces,  threat  to,  178,  180-1 
civil  war,  status  of  guerillas,  210,  215, 
218 

civilians,  176-7,  181,  185 
commandos,  182-3 
effectiveness  of,  177-81,  183-5 
humanitarian  provisions  and,  207-13, 
215,  217-18 

illegal  combatancy,  early,  176-7, 

180 

internal  and  international  conflict, 
classification,  209—10,  212 
internal  conflict,  guerillas  in,  183-4, 
207-13,  215-18 
irregular  combatancy  and,  207 
‘last  ditch’  defence,  181 
lawful  combatancy  status  and,  176-7, 
180-8,  208-9,  214,  217 
levee  en  masse ,  181,  192,  195,  199 
political  objectives,  178—81,  183-5, 
195,  209,  212 

prisoner-of-war  status,  181-2,  210, 
212-14,  217-18 
Protecting  Power,  213—15 
rebellion,  rules,  207-8,  210,  216, 
218 

rebels,  legal  position,  210-12,  215-16, 
218 

reprisals  against,  218 

tactics  and  warfare,  182 

unlawful  participants,  182-3 

war  crimes,  213-14 

war  law  and,  179,  182-5,  207-9,  21 1— 

217 

humanitarian  principles  and  provisions, 
175-6,  1 80-1,  184,  187-218  passim 
balance,  principle  of,  175-6,  190,  217- 

218 

civil  and  political  rights,  210 
civilians,  193-4,  197,  200,  204-5,  207- 
218 

guerillas,  207-13,  215,  217-18 
human  rights,  207,  210,  218 
illegal  combatants,  193,  197-200, 

204-6,  214-15,  217 
prisoners  of  war,  176-7,  180-1,  184— 
202,  204-18 

sick  and  wounded,  179,  205,  207—9, 
212-18 


illegal  combatancy,  176-7,  180,  193, 
197-201,  203-7,  214-17 
armed  forces  and,  206-7 
capture,  protection,  193,  197-200, 

204-6,  214-15,  217 
civilians,  disguised  as,  202-3,  206 
clandestine  fighters,  183,  199-200, 
214 

groups,  irregular,  199-200,  217 
prisoner-of-war  status  and,  176-7, 
180,  193,  197-200,  214-15,  217 
reprisals  against,  206-7 
war,  law  of,  and,  204-5 
irregular  combatancy,  187-9,  190-1,  193, 

195- 205,  214 

arms,  open  carrying,  188,  191,  196, 
203-4,  214 

army,  hostile,  killing  members,  205 
camouflage,  202-3 
civilians,  protection,  203-4 
commander,  authority,  188,  191,  201- 
202 

conditions,  188-9,  I9I>  I95— 6,  199- 
205,  214 

conditions,  compliance  with,  196-8, 
200-1,  204 

conditions,  non-compliance  with,  193, 

196- 202,  204-6,  214-15,  217 
doubtful  status,  198-200 
good  faith  element,  201-2 
hostages,  205 

identity  cards,  198-9 
lawful  combatancy  status,  180-5, 
187-9,  19L  195-206,  214 
occupied  territory,  fighting  on,  181, 
183-4,  i87-9>  i93>  200,  202,  204, 
206 

‘organized  bodies’,  195-6,  199-200 
partisans,  187-9,  I9I 
political  objectives,  180-1,  195,  200-1 
principles  governing,  195-9 
prisoner-of-war  status,  187-9,  196- 
200,  204 
reprisals,  205-6 

resistance  forces,  189,  191,  193,  195-6, 
202 

ruses,  illegal,  202-3,  205 

sign  bearing,  188,  191,  196,  202-3 

task  forces,  200-1 

war,  law  of,  and,  188,  191,  196,  204-6 
jus  militare,  173-5,  J77>  i85 
combatancy,  privileged,  173-5 
jus  gentium  and,  173 
knights,  174-5 
men-at-arms,  174-5 
mercenaries,  174-5 
military  class,  173-4 
military  honour,  174-5,  J77 
prisoners,  174 

war,  concepts  of,  173-5,  i85 
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War  (2)  ( cont .) : 

lawful  combatancy,  173-7,  180-96,  199- 
206,  214-18 

armed  forces,  181—2,  186,  188,  190— 1 
balance  principle,  175-6,  190,  217-18 
belligerency,  ‘privileged’  and  ‘un¬ 
privileged’,  176 
civilians  and,  186-8,  192 
conditions,  181,  186—8,  192,  214—15, 
217 

conditions,  non-compliance  with,  188, 
193 

guerillas,  limits  of  legality,  176-7, 
180-8,  214,  217 
internal  conflicts  and,  195 
irregular  combatants,  extension  of 
status  to,  180-9,  19l>  195-6,  199- 
206,  214 

levee  en  masse,  181,  195,  199 
militia,  186,  190-1 
non-combatants,  19 1 
occupied  territory  and,  189,  192-3, 
195 

partisans,  187—9,  I9I 
prisoner-of-war  status,  186-7,  190- 1 
resistance  forces,  189,  191,  193,  195- 
196,  217 

status,  principles  governing,  190-1, 
194-5 

volunteer  corps,  186,  190-1,  195 
non-combatants,  176,  186-90 

armed  forces,  part  of,  186,  188-9 
attack,  immunity  from,  176 
capture,  190 

followers,  accredited,  186-7,  I9° 
merchant  ships  and  crew,  190 


prisoner-of-war  status,  186—7,  189-91 
rules,  188-9 
self-defence,  190 

prisoner-of-war  status,  176-7,  180,  185- 
200,  204,  210,  212-15,  217 
armed  forces,  unrecognized  govern¬ 
ment,  191 

extension  of  status,  190— 1,  215 

followers,  186-7,  189-90 

guerillas,  internal  conflict,  210,  212- 

213 

illegal  combatants,  176—7,  180,  193, 
197-200,  214-15,  217 
irregular  combatants,  187—9,  196-200, 
204 

lawful  combatants,  186-7,  190-1 
levee  en  masse,  192 
non-combatants,  186—7,  189-91 
partisans,  187 

resistance  movements,  189,  19 1 
volunteer  corps,  191 
war  crimes  charge  and,  197,  204 
reprisals,  205-7,  218 

combat,  reprisal  action  in,  207 
illegal,  207 

illegal  combatants,  against,  207,  218 
ordered  by  government,  205 
victims  of  war,  206 

war  crimes,  193,  197,  200-1,  204,  213-14 
charge,  liability  to,  193,  197,  200-1, 
204,  213 

guerilla  warfare  and,  213—14 
prisoner-of-war  status  and,  197,  204 
war  victims,  189,  206 
World  Health  Organization,  160—2,  170 
World  Meteorological  Organization,  157 
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